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GAMING  REGULATORY  ACT  AMENDMENTS 
ACT  OF  1995 


TUESDAY,  JULY  25,  1995 


U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  recess,  at  9:31  a.m.  in  room  DG- 
50,  Senate  Dirksen  Building,  Hon.  John  McCain  (chairman  of  the 
committee)  presiding. 

Present:  Senators  McCain,  Domenici,  Inouye,  Reid,  Wellstone, 
Campbell,  and  Dorgan. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  I'd  like  to  welcome  the  witnesses  here  today  for 
the  committee's  second  hearing  this  year  on  S.  487,  a  bill  to  amend 
the  Indian  Gaming  Regulatory  Act. 

Today  we'll  be  receiving  testimony  on  S.  487  from  State  and  trib- 
al witnesses.  The  committee  invited  Attorney  General  Doyle  from 
the  State  of  Wisconsin  to  testify.  Unfortunately,  he's  unable  to  join 
us  today.  We  also  invited  the  National  Associations  of  Attorneys 
General  to  send  a  representative  to  testify,  however,  the  Attorneys 
General  were  unable  to  send  anyone  to  our  hearing  today. 

Let  me  remind  everyone  here  that  there  have  been  more  than  15 
Congressional  hearings,  and  the  vice  chairman  and  I  have  spent 
hundreds  of  hours  in  meetings  with  State  and  tribal  representa- 
tives over  the  last  4  years  on  Indian  gaming  amendments.  I  want 
to  repeat,  15  Congressional  hearings,  the  vice  chairman  and  I  have 
spent  hundreds  of  hours  in  meetings  with  state  and  tribal  rep- 
resentatives over  the  last  4  years  on  Indian  gaming  amendments. 

Since  our  last  hearing  on  this  legislation,  the  committee  has  re- 
ceived a  number  of  comments  on  the  bill.  One  area  which  has  re- 
ceived a  great  deal  of  discussion  in  the  comments  is  section  12. 
Under  this  section,  the  Secretary  of  the  Interior  is  authorized  to  act 
as  a  mediator  between  the  States  and  the  tribes  in  the  develop- 
ment of  class  III  compact. 

Presently  in  situations  where  States  and  tribes  are  unable  to 
successfully  conclude  compact  negotiations,  the  States  and  tribes 
must  submit  to  a  Federal  court  medication  process.  A  few  States 
have  objected  to  this  process  and  raised  both  the  10th  and  11th 
Amendment  as  a  defense.  The  resulting  stalemate  has  led  to  In- 
dian gaming  that  is  not  governed  by  any  compacts. 

(1) 


It  is  my  firm  belief  that  all  class  III  gaming  should  and  must  be 
compacted  under  IGRA.  In  S.  487,  we  established  a  process  to  en- 
sure that  compacts  are  developed  for  class  III  gaming  if  a  State  re- 
fuses to  negotiate  or  where  no  agreement  can  be  reached  between 
a  tribe  and  a  State  for  class  III  gaming.  I  strongly  believe  we  must 
have  a  process  for  the  conclusion  of  negotiations  over  class  III  gam- 
ing compacts  with  respect  to  the  roles  of  both  the  tribes  and  the 
States. 

Some  States  adamantly  oppose  the  provisions  of  section  12. 
Tribes  view  the  same  provisions  as  a  fair  response  to  bad  faith  bar- 
gaining on  the  part  of  the  States.  We  have  circulated  to  today's  wit- 
nesses alternative  formulations  of  section  12  in  an  attempt  to  reach 
some  middle  ground. 

I  ask  the  parties  to  lay  aside  their  negotiation  strategies  and  join 
me  in  developing  a  process  to  ensure  that  negotiations  result  in 
class  III  gaming  compacts  that  provide  for  the  effective  and  uni- 
form regulation  of  class  III  gaming  under  the  Act.  I'm  interested 
in  views  of  the  witnesses  on  these  proposals  and  in  hearing  any 
other  suggestions  they  may  have  to  address  this  troubling  issue. 

Let  me  be  clear.  If  there  is  no  general  agreement  on  this  provi- 
sion, we  may  have  to  leave  this  issue  for  the  courts  to  resolve,  as 
we  have  done  with  the  scope  of  gaming  issue. 

Let  me  again  emphasize  a  few  points  for  the  record.  No.  1,  I  am 
firmly  committed  to  enacting  legislation  that  will  provide  for  the 
establishment  of  minimum  Federal  standards  that  apply  to  all 
forms  of  class  II  and  class  III  gaming  in  Indian  country,  and  pro- 
vides an  independent  Federal  agency  with  a  strong  authority  to 
vigorously  enforce  these  standards. 

No.  2,  I  am  strongly  opposed  to  any  legislation  that  would  turn 
back  or  overturn  the  Supreme  Court's  decision  in  Cabazon.  I  be- 
lieve that  any  Indian  gaming  bill  must  respect  the  principles  ar- 
ticulated by  the  Supreme  Court  in  Cabazon.  Continued  attempts 
are  made  to  render  the  1988  act  meaningless. 

I  remind  everyone  that  the  1987  Cabazon  decision  confirms  the 
rights  of  Indian  tribes  to  conduct  gaming  on  their  lands  unfettered 
by  any  State  involvement.  We  must  all  remember  that  when  this 
committee  first  developed  the  Indian  Gaming  Regulatory  Act  in 
1988,  under  the  leadership  of  Vice  Chairman  Inouye,  we  asked  the 
tribes  to  come  to  the  negotiating  table  and  surrender  some  of  their 
sovereign  authority  in  an  effort  to  craft  legislation  to  regulate  the 
burgeoning  gaming  industry. 

The  tribes  willingly  gave  up  some  of  their  sovereignty  to  provide 
for  a  better  regulated  industry.  Now,  7  years  later,  we  have  called 
the  tribes  back  to  the  table  in  an  attempt  to  craft  amendments 
which  will  better  regulate  the  Indian  gaming  industry. 

We  cannot  and  must  not  forget  the  compromises  that  were  struck 
by  the  tribes  and  the  sovereignty  that  was  willingly  surrendered. 
Although  the  halls  of  Congress  are  ringing  today  with  the  cries  for 
more  States  rights,  we  cannot  and  must  not  let  these  cries  drown 
out  the  principles  underlying  our  solemn  trust  obligations  to  Amer- 
ican Indians  and  the  govemment-to-govemment  relationship  with 
Indian  tribes.  Otherwise,  we  are  no  better  and  no  wiser  than  those 
who  sought  to  remove  Indians  to  the  most  remote  and  desolate 


parts  of  our  country  with  empty  promises  of  prosperity  for  so  long 
as  the  gp'ass  is  green  and  the  rivers  run. 

Since  we  have  a  long  witness  list  for  today's  hearing,  I  have 
asked  the  witnesses  to  limit  their  remarks  to  5  minutes  each.  Let 
me  assure  you  that  I  have  read  your  written  testimony  and  it  will 
be  made  part  of  the  record.  I'm  also  aware  of  the  many,  many  peo- 
ple who  sought  to  testify  at  this  hearing.  We  are  receiving  their 
written  testimony.  It  will  be  read  and  inserted  in  the  record. 

[Text  ofS.  487  follows:] 


104th  congress 
1st  Session 


S.487 


To  amend  the  Indian  Gaming  Regulatory  Act,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  2  (legislative  day,  February  22),  1995 

Mr.  McCain  (for  himself  and  Mr.  iNOmfE)  introduced  the  following  bill;  which 

was  read  twice  and  referred  to  the  Committee  on  Indian  Affairs 


A  BILL 


To  amend  the  Indian  Gaming  Regulatory  Act,  and  for  other 

purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Indian  Gaming  Regu- 

5  latory  Act  Amendments  Act  of  1 9  9  5  " . 

6  SEC.    2.   AMENDMENTS   TO   THE    INDIAN   GAMING    REGU- 

7  LATORY  ACT. 

8  The  Indian  Gaming  Regulatory  Act  (25  U.S.C.  2701 

9  et  seq.)  is  amended — 

10  (1)  by  striking  the  first  section  and  inserting 

1 1  the  following  new  section: 


2 

1  'SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

2  "(a)  Short  Title. — This  Act  may  be  cited  as  the 

3  'Indian  Gaming  Regulatory  Act'. 

4  "(b)  Table  of  Contents. — The  table  of  contents 

5  for  this  Act  is  as  follows: 

"Sec.  1.  Short  title;  table  of  contents. 

"Sec.  2.  Congressional  findings. 

"Sec.  3.  Purposes. 

"Sec.  4.  Definitions. 

"Sec.  5.  Establishment  of  the  Federal  Indian  Gaming  Regulatory  Ck)mmission. 

"Sec.  6.  Powers  of  the  Chairperson. 

"Sec.  7.  Powers  and  authority  of  the  Commission. 

"Sec.  8.  Regulatoiy  fi^mework. 

"Sec.  9.  Advisory  Committee  on  Minimum  Regulatory  Requirements  and  Li- 
censing Standards. 

"Sec.  10.  Licensing. 

"Sec.  11.  Requirements  for  the  conduct  of  class  I  and  class  II  gaming  on  In- 
dian lands. 

"Sec.  12.  Class  HI  gaming  on  Indian  lands. 

"Sec.  13.  Review  of  contracts. 

"Sec.  14.  Review  of  existing  contracts;  interim  authority. 

"Sec.  15.  Civil  penalties. 

"Sec.  16.  Judicial  review. 

"Sec.  17.  Commission  funding. 

"Sec.  18.  Authorization  of  appropriations. 

"Sec.  19.  Miscellaneous. 

"Sec.  20.  Dissemination  of  information. 

"See.  21.  Severability. 

"Sec.  22.  Criminal  penalties. 

"Sec.  23.  Conforming  amendment. 

"Sec.  24.  Definition  of  financial  institutions."; 

6  (2)  by  striking  sections  2  through  19  and  in- 

7  serting  the  following  new  sections: 

8  *«EC.  2.  CONGRESSIONAL  FINDINGS. 

9  "The  Congress  finds  that— 

10  "(1)  Indian  tribes  are — 

11  "(A)  engaged  in  the  operation  of  gaming 

12  activities  on  Indian  lands  as  a  means  of  gener- 

13  ating  tribal  governmental  revenue;  and 
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1  "(B)  licensing  such  activities; 

7  "(2)  clear  Federal  standards  and  regulations 

3  for  the  conduct  of  gaming  on  Indian  lands  will  assist 

4  tribal  governments  in  assuring  the  integrity  of  gam- 

5  ing  activities  conducted  on  Indian  lands; 

6  "(3)  a  principal  goal  of  Federal  Indian  policy  is 

7  to  promote  tribal  economic  development,  tribal  self- 

8  sufficiency,  and  strong  tribal  government; 

9  "(4)  while  Indian  tribes  have  the  right  to  regu- 

10  late  the  operation  of  gaming  activities  on  Indian 

1 1  lands  if  such  gaming  activities  are — 

12  "(A)  not  specifically  prohibited  by  Federal 

13  law;  and 

14  "(B)  conducted  within  a  State  that  as  a 

15  matter  of  public  policy  permits  such  gaming  ac- 

16  tivities, 

17  Congress  has  the  authority  to  regulate  the  privilege 

18  of  doing  business  with  Indian  tribes  in  Indian  coun- 

19  try  (as  defined  in  section  1151  of  title  18,  United 

20  States  Code); 

21  "(5)  systems  for  the  regulation  of  gaming  ac- 

22  tivities  on  Indian  lands  should  meet  or  exceed  feder- 

23  ally  established  minimum  regulator^'  requirements; 

24  "(6)  the  operation  of  gaming  activities  on  In- 

25  dian  lands  has  had  a  significant  impact  on  com- 
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1  merce  with  foreign  nations,  among  the  several  . 

2  and  with  the  Indian  tribes;  and 

3  "(7)  the  Constitution  vests  the  Congress  a 

4  the  powers  to  regulate  Commerce  with  foreign  I 

5  tions,  and  among  the  several  States,  and  with  t 

6  Indian  Tribes,  and  this  Act  is  enacted  in  the  exercis 

7  of  those  powers. 

8  "SEC.  3.  PURPOSES. 

9  "The  purposes  of  this  Act  are — 

10  "(1)  to  ensure  the  right  of  Indian  tribes  to  con- 

11  duct  gaming  activities  on  Indian  lands  in  a  manner 

12  consistent  with  the  decision  of  the  Supreme  Court  in 

13  Cahfomia  et  al.  v.  Cabazon  Band  of  Mission  Indians 

14  et  al.  (480  U.S.  202,  107  S.  Ct.  1083,  94  L.  Ed. 

15  2d  244  (1987)),  involving  the  Cabazon  and  Morongo 

16  Bands  of  Mission  Indians; 

17  "(2)  to  provide  a  statutory  basis  for  the  con- 

18  duct  of  gaming  activities  on  Indian  lands  as  a  means 

19  of  promoting  tribal  economic  development,  self-suffi- 

20  eiency,  and  strong  Indian  tribal  governments; 

21  "(3)  to  provide  a  statutory  basis  for  the  regula- 

22  tion  of  gaming  activities  on  Indian  lands  by  an  In- 

23  dian  tribe  adequate  to  shield  such  activities  from  or- 

24  ganized  crime  and  other  corrupting  influences,  to  en- 

25  sure  that  an  Indian  tribal  government  is  the  primary 
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1  beneficiary  of  the  operation  of  gaming  activities,  and 

2  to  ensure  that  gaming  is  conducted  fairly  and  hon- 

3  estly  by  both  the  operator  and  players;  and 

4  "(4)  to  declare  that  the  establishment  of  inde- 

5  pendent  Federal  regulatory  authority  for  the  conduct 

6  of  gaming  activities  on  Indian  lands  and  the  estab- 

7  lishment   of  Federal   minimum   regulatory   require- 

8  ments  for  the  conduct  of  gaming  activities  on  Indian 

9  lands  are  necessary  to  protect  such  gaming. 

10  •«£€.  4.  DEFINITIONS. 

1 1  "For  purposes  of  this  Act,  the  following  definitions 

12  shall  apply: 

13  "(1)  Applicant. — The  term  'applicant'  means 

14  any  person  who  applies  for  a  license  pursuant  to  this 

15  Act,  including  persons  applying  for  a  renewal  of  a  li- 

16  cense. 

17  "(2)  Advisory  committee. — The  term  'Advi- 

18  sory  Committee'  means  the  Advisoiy  Committee  on 

19  Minimum   Regulatory  Requirements   and   Licensing 

20  Standards  estabhshed  under  section  9(a). 

21  "(3)  Attorney  generai.. — The  term  'Attor- 

22  ney  General'   means  the  Attorney  General   of  the 

23  United  States. 

24  "(4)   Chairperson. — The  term   'Chain)erson' 

25  means  the  Chairperson  of  the  Federal  Indian  Gam- 
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1  ing  Regulatory  Commission  established  under  see- 

2  tion  5. 

3  "(5)  Class  i  gaming. — The  term  'class  I  gam- 

4  ing'  means  social  games  played  solely  for  prizes  of 

5  minimal  value  or  traditional  forms  of  Indian  gaming 

6  engaged  in  by  individuals  as  a  part  of,  or  in  connec- 

7  tion  with,  tribal  ceremonies  or  celebrations. 

8  "(6)  Class  ii  gaming. — 

9  "(A)    In   general. — The   term   'class   II 

10  gaming'  means — 

11  "(i)    the   game   of  chance   commonly 

12  known  as  bingo  or  lotto  including,  if  played 

13  in    the    same    location,    pull-tabs,    punch 

14  boards,  tip  jars,  instant  bingo,  and  other 

15  games   similar  to  bingo   (whether  or  not 

16  electronic,  computer,  or  other  technologic 

17  aids  are  used  in  connection  therewith) — 

18  "(I)  which  is  played  for  prizes, 

19  including  monetary  prizes,  with  cards 

20  bearing    numbers    or    other    designa- 

21  tions; 

22  "(II)  in  which  the  holder  of  the 

23  card  covers  such  numbers  or  designa- 

24  tions    when    objects,    similarly    num- 


•S  487  IS 


10 


7 

1  bered   or   designated,    are   drawn    or 

2  electronically  determined;  and 

3  "(HI)  in  which  the  game  is  won 

4  by  the   first  person  covering  a  pre- 

5  viously    designated    arrangement    of 

6  numbers    or    designations    on    such 

7  cards;  and 

8  "(ii)  card  games  that — 

9  "(I)  are  expUcitly  authorized  by 

10  the  laws  of  a  State;  or 

11  "(II)  are  not  explicitly  prohibited 

12  by  the  laws  of  a  State  and  are  played 

13  at  any  location  in  the  State,  but  only 

14  if  such  card  games  are  played  in  con- 

15  formity  with  any  such  laws  (including 

16  regulations)    of   the    State    regarding 

17  hours  or  periods  of  operation  of  such 

18  card  games  or  limitations  on  wagers 

19  or  pot  sizes  in  such  card  games. 

20  "(B)   Exclusions. — The  term   'class   II 

21  gaming'  does  not  include — 

22  "(i)  any  banking  card  games,  includ- 

23  ing  baccarat,  chemin  de  fer,  or  blaclgack 

24  (21);  or 
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1  "(ii)  gambling  devices,  as  defined  in 

2  paragraph   (11),   except  for  any  class  II 

3  game  that  is  played  under  subparagi'aph 

4  (A)(i)  with  technologic  aid  that  has  been 

5  approved  by  the  Commission. 

6  "(C)  Treatment  of  certain  games. — 

7  Notwithstanding   any   other   provision    of  this 

8  paragraph,  the  term  'class  II  gaming'  includes 

9  those  card  games  played  in  the  State  of  Miehi- 

10  gan,  the  State  of  North  Dakota,  the  State  of 

11  South   Dakota,   or  the   State   of  Washington, 

12  that,  on  or  before  May  1,  1988,  were  actually 

13  operated  in  such  State  by  an  Indian  tribe,  but 

14  only  to  the  extent  of  the  nature  and  scope  of 

15  the  card  games  that  were  actually  operated  by 

16  an  Indian  tribe  in  such  State  on  or  before  such 

17  date,  as  determined  by  the  Commission  (as  de- 

18  fined  in  paragraph  (8)). 

19  "(7)  Class  hi  gaming. — The  term  'class  III 

20  gaming'  means  all  forms  of  gaming  that  are  not 

21  class  I  gaming  or  class  II  gaming. 

22  "(8)    Commission. — The    term    'Commission' 

23  means  the  Federal  Indian  Gaming  Regulatory  Com- 

24  mission  estabhshed  under  section  5. 
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1  "(9)  Compact. — The  term  'compact'  means  a 

2  agreement  relating  to  the  operation  of  class  III  gam 

3  ing  on  Indian  lands  entered  into  by  an  Indian  tribe 

4  and  a  State,  that  is  approved  by  the  Secretary,  or 

5  an  agreement  relating  to  the  operation  of  class  III 

6  gaming  that  is  negotiated  by  an  Indian  tribe  and  the 

7  Secretary,  and  approved  by  the  Secretary. 

8  "(10)    Electronic,    computer,    or    other 

9  TECHNOLOGIC  AID. — The  term  'electronic,  computer, 

10  or  other  technologic  aid',  in  connection  with  class  II 

11  gaming,  means  a  device,  such  as  a  computer,  tele- 

12  phone,  cable,  television,   satellite,  or  bingo  blower, 

13  that,  when  used — 

14  "(A)  is  not  a  game  of  chance  or  a  gam- 

15  bUng  device; 

16  "(B)  merely  assists  a  player  or  the  playing 

17  of  a  game;  and 

18  "(C)   is  operated  according  to  applicable 

19  Federal  communications  law. 

20  "(11)   Electronic  or  electromechanical 

21  facsimile. — The  term  'electronic  or 

22  electromechanical  facsimile'  means  any  gambling  de- 

23  vice,  as  defined  in  paragraph  (12). 

24  "(12)  Gambling  device. — The  term  'gambling 

i 
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1  "(A)  any  gambling  device,  as  defined  in 

2  section   1(a)   of  the  Act  of  January  2,    1951 

3  (commonly  referred  to  as  the  'Gambling  Devices 

4  Transportation  Act')   (64  Stat.   1134,  chapter 

5  1194;  15  U.S.C.  1171(a)),  including  any  elec- 

6  tronic  or  electromechanical  facsimile;  and 

7  "(B)  does  not  include  a  technological  aid 

8  to  class  II  gaming  that  is  approved  by  the  Com- 

9  mission. 

10  "(13)  Gaming-related  contract. — The  term 

11  'gaming-related  contract'  means  any  agreement  for 

12  an  amount  of  more  than  $50,000  per  year — 

13  "(A)  under  which  an  Indian  tribe  or  an 

14  agent  of  any  Indian  tribe  procures  gaming  ma- 

15  terials,  supplies,  equipment,  or  services  that  are 

16  used  in  the  conduct  of  a  class  II  or  class  III 

17  gaming  activity,  or 

18  "(B)  financing  contracts  or  agreements  for 

19  any  facility  in  which  a  gaming  activity  is  to  be 

20  conducted. 

21  "(14)    Gaming-related    contractor. — The 

22  term  'gaming-related  contractor'  means  any  person 

23  who  enters  into  a  gaming-related  contract  with  an 

24  Indian  tribe  or  an  agent  of  an  Indian  tribe,  includ- 
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1  ing  any  person  with  a  financial  interest  in  such  con- 

2  tract. 

3  "(15)  Gaming  service  industry. — The  term 

4  'gaming  service  industry'  means  any  form  of  enter- 

5  prise  that  provides  goods  or  services  that  are  used 

6  in  conjunction  with  any  class  II  or  class  III  gaming 

7  activity,  in  any  ease  in  which — 

8  "(A)  the  proposed  agreement  between  the 

9  enterprise  and  a  class  II  or  class  III  gaming  op- 

10  eration,  or  the  a^regate  of  such  agreements  is 

11  for  an  amount  of  not  less  than  $100,000  per 

12  year;  or 

13  "(B)  the  amount  of  business  conducted  by 

14  such  enterprise  with  any  gaming  operation  in 

15  the  1-year  period  preceding  the  effective  date  of 

16  such  agreement  was  not  less  than  $250,000. 

17  "(16)  Indian  laj^ds. — The  term  'Indian  lands' 

18  means — 

19  "(A)  all  lands  within  the  limits  of  any  In- 

20  dian  reservation;  and 

21  "(B)  any  lands— 

22  "(i)  the  title  to  which  is  held  in  trust 

23  by  the  United  States  for  the  benefit  of  any 

24  Indian  tribe;  or 

25  "(ii)  the  title  to  which  is — 
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1  "(I)  held  by  an  Indian  tribe  sub- 

2  jeet   to   a   restriction   by  the   United 

3  States  against  ahenation; 

4  "(II)  held  by  the  United  States 

5  for  the  benefit  of  an  individual  Indian; 

6  or 

7  "(III)  held  by  an  individual  sub- 

8  jeet    to    restriction    by    the    United 

9  States  against  alienation;  and 

10  "(iii)  over  which  an  Indian  tribe  exer- 

1 1  cises  governmental  power. 

12  "(17)  Indian  tribe. — The  term  'Indian  tribe' 

13  means  any  Indian  tribe,  band,  nation,  or  other  orga- 

14  nized  group  or  community  of  Indians  that — 

15  "(A)  is  recognized  as  ehgible  by  the  Sec- 

16  retary  for  the   special  programs   and   services 

17  provided  by  the  United  States  to  Indians  be- 

18  cause  of  their  status  as  Indians;  and 

19  "(B)  is  recognized  as  possessing  powers  of 

20  self-government. 

21  "(18)   Key   employee. — The   term   'key  em- 

22  ployee'  means  any  individual  employed  in  a  gaming 

23  operation  licensed  pursuant  to  this  Act  in  a  super- 

24  visory  capacity  or  empowered  to  make  any  discre- 

25  tionary  decision  with  regard  to  the  gaming  oper- 
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1  ation,  including  any  pit  boss,  shift  boss,  credit  exec- 

2  utive,  cashier  supervisor,  gaming  faeiUty  manager  or 

3  assistant  manager,  or  manager  cr  supervisor  of  se- 

4  curity  employees. 

5  "(19)    Management    contract. — The    term 

6  'management  contract'  means  any  contract  or  collat- 

7  eral  agreement  between  an  Indian  tribe  and  a  con- 

8  tractor,  if  such  contract  or  agi-eement  provides  for 

9  the  management  of  all  or  part  of  a  gaming  oper- 
10  ation. 

U  "(20)  Management  contractor. — The  term 

12  'management  contractor'  means  any  person  entering 

13  into  a  management  contract  with  an  Indian  tribe  or 

14  an  agent  of  the  Indian  tribe  for  the  management  of 

15  a  gaming  operation,  including  any  person  with  a  fi- 

16  nancial  interest  in  such  contract. 

17  "(21)  Material  control. — The  term  'mate- 

18  rial  control'  means  the  exercise  of  authority  or  su- 

19  pervision  or  the  power  to  make  or  cause  to  be  made 

20  any  discretionary  decision  with   regard   to  matters 

21  which  have  a  substantial  effect  on  the  financial  or 

22  management  aspects  of  a  gaming  operation. 

23  "(22)   Net  revenues. — The  term   'net  reve- 

24  nues'  means  the  gross  revenues  of  an  Indian  gaming 

25  activity  reduced  by  the  sum  of — 
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1  "(A)  any  amounts  paid  out  or  paid  for  as 

2  prizes;  and 

3  "(B)  the  total  operating  expenses  assoei- 

4  ated  with  the  gaming  activity,  excluding  man- 

5  agement  fees. 

6  "(23)  Person. — The  term  'person'  means  an 

7  individual,    firm,    corporation,    association,    partner- 

8  ship,    trust,    consortium,   joint   venture,    entity,    or 

9  gaming  operation. 

10  "(24)     Secretary. — The     term     'Secretary' 

1 1  means  the  Secretary  of  the  Interior. 

12  "SEC.  5.  ESTABLISHMENT  OF  THE  FEDERAL  INDL\N  GAM- 

1 3  ING  REGULATORY  COMMISSION. 

14  "(a)  Establishment. — There  is  estabhshed  as  an 

15  independent  agency  of  the  United  States,  a  Commission 

16  to  be  known  as  the  Federal  Indian  Gaming  Regulatory 

17  Commission.  Such  Commission  shall  be  an  independent  es- 

18  tablishment,  as  defined  in  section  104  of  title  5,  United 

19  States  Code. 

20  "(b)  Composition  of  the  Commission. — 

21  "(1)  In  general. — The  Commission  shall  be 

22  composed  of  3  full-time  members,  who  shall  be  ap- 

23  pointed  by  the  President,  by  and  with  the  advice  and 

24  consent  of  the  Senate. 
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1  "(2)  Citizenship  of  members. — Each  mem- 

2  ber  of  the  Commission  shall  be  a  citizen  of  the  Unit- 

3  ed  States. 

•  4  "(3)     Requirements     for     members. — No 

5  member  of  the  Commission  may — 

6  "(A)  pursue  any  other  business  or  occupa- 

7  tion  or  hold  any  other  office; 

8  "(B)  be  actively  engaged  in  or,  other  than 

9  through  distribution  of  gaming  revenues  as  a 

10  member  of  an  Indian  tribe,  have  any  direct  pe- 

1 1  cuniary  interest  in  gaming  activities; 

12  "(C)    other  than   through   distribution    of 

13  gaming  revenues  as   a  member  of  an   Indian 

14  tribe,  have  any  pecuniary  interest  in  any  busi- 

15  ness  or  organization  that  holds  a  gaming  license 

16  under  this  Act  or  that  does  business  with  any 

17  person  or  organization  licensed  under  this  Act; 

18  "(D)   have  been  convicted  of  a  felony  or 

19  gaming  offense;  or 

20  "(E)    have    any   financial    interest    in,    or 

21  management  responsibility  for,  any  gaming- re- 

22  lated  contract  or  any  other  contract  approved 

23  pursuant  to  this  Act. 

24  "(4)  Political  affiliation. — 
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1  "(A)    In    general. — Not    more    than    2 

2  members  of  the  Commission  shall  be  members 

3  of  the  same  poUtical  party.  In  making  appoint- 

4  ments  to  the  Commission,  the  President  shall 

5  appoint  members  of  different  political  parties, 

6  to  the  extent  practicable. 

7  "(B)   Tribal  membership. — ^At  least  2 

8  members  of  the  Commission  shall  each  be  a 

9  member  of  a  federally  recognized  Indian  tribe. 

10  No  2  members  appointed  under  this  subpara- 

11  graph  shall  be  members  of  the  same  Indian 

12  tribe. 

13  "(5)  Additional  requirements. — The  Com- 

14  mission  shall  be  composed  of  the  most  qualified  indi- 

15  viduals  available,  subject  to  the  following  conditions: 

16  "(A)    Certified    public    accountant 

17  representation. — One  member  of  the  Com- 

18  mission  shall  be  a  certified  public  accountant 

19  with  not  less  than  5  years  of  progressively  re- 

20  sponsible  experience  in  accounting  and  auditing, 

21  and  a  comprehensive  knowledge  of  the  prin- 

22  ciples  and  practices  of  corporate  finance. 

23  "(B)   Law   enforcement   representa- 

24  TION. — One  member  of  the  Commission  shall  be 

25  selected  with  special  reference  to  training  and 
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1  experience  in  the  fields  of  investigation  or  law 

2  enforcement. 

3  "(6)  Background  investigatio  ms. — The  At- 

4  tomey  General  shall  conduct  a  background  inves- 

5  tigation  concerning  any  individual  under  consider- 

6  ation  for  appointment  to  the  Commission,  with  par- 

7  ticular  regard  to  the  financial  stability,  integrity,  re- 

8  sponsibility,  and  reputation  for  good  character,  hon- 

9  esty,  and  integrity  of  the  nominee. 

10  "(c)  Chairperson. — The  President  shall  select  a 

11  Chairperson  from  among  the  members  appointed  to  the 

12  Commission. 

13  "(d)  Vice  Chairperson. — The  Commission  shall  se- 

1 4  lect,  by  majority  vote,  one  of  the  members  of  the  Commis- 

15  sion  to  serve  as  Vice  Chairperson.  The  Vice  Chairperson 

16  shaU— 

17  "(1)  serve  as  Chairperson  of  the  Commission  in 

1 8  the  absence  of  the  Chairperson;  and 

19  "(2)  exercise  such  other  powers  as  may  be  dele- 

20  gated  by  the  Chairperson. 

21  "(e)  Terms  of  Office. — 

22  "(1)  In  general. — Each  member  of  the  Com- 

23  mission  shall  hold  office  for  a  term  of  5  years. 
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1  "(2)  Initial  appointments. — Initial  appoint- 

2  merits  to  the  Commission  shall  be  made  for  the  fol- 

3  lowing  terms: 

4  "(A)  The  Chairperson  shall  be  appointed 

5  for  a  term  of  5  years. 

6  "(B)  One  member  shall  be  appointed  for  a 

7  term  of  4  years. 

8  "(C)  One  member  shall  be  appointed  for  a 

9  term  of  3  years. 

10  "(3)  Limitation. — No  member  shall  serve  for 

1 1  more  than  2  terms  of  5  years  each. 

12  "(f)  Vacancies.— 

13  "(1)  In  general. — Each  individual  appointed 

14  by  the  President  to  serve  as  Chairperson  and  each 

15  member  of  the  Commission  shall,  unless  removed  for 

16  cause  under  paragraph  (2),  serve  in  the  capacity  for 

17  which  such  individual  is  appointed  until  the  expira- 

18  tion  of  the  term  of  such  individual  or  until  a  sucees- 

19  sor  is  duly  appointed  and  qualified. 

20  "(2)    Removal    from    office. — The    Chair- 

21  person  or  any  member  of  the  Commission  may  only 

22  be  removed  from  office  before  the  expiration  of  the 

23  term  of  office  by  the  President  for  neglect  of  duty, 

24  malfeasance  in  office,  or  for  other  good  cause  shown. 
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1  "(3)  Term  to  fill  vacancies. — The  term  of 

2  any  member  appointed  to  fill  a  vacancy  on  the  Com- 

3  mission  shall  be  for  the  unexpired  term  of  the  mem- 

4  ber. 

5  "(g)  Quorum. — Two  members  of  the  Commission 

6  shall  constitute  a  quorum. 

7  "(h)  Meetings. — 

8  "(1)  In  general. — The  Commission  shall  meet 

9  at  the  call  of  the  Chairperson  or  a  majority  of  the 

10  members  of  the  Commission. 

11  "(2)  Majority  of  members  determine  ac- 

12  TION. — ^A  majority  of  the  members  of  the  Commis- 

13  sion  shall  determine  any  action  of  the  Commission. 

14  "(i)  Compensation. — 

15  "(1)  Chairperson. — The  Chairperson  shall  be 

16  paid  at  a  rate  equal  to  that  of  level  IV  of  the  Execu- 

17  tive  Schedule  under  section  5316  of  title  5,  United 

18  States  Code. 

19  "(2)  Other  members. — Each  other  member  of 

20  the  Commission  shall  be  paid  at  a  rate  equal  to  that 

21  of  level  V  of  the  Executive  Schedule  under  section 

22  5316  of  title  5,  United  States  Code. 

23  "(3)  Travel. — All  members  of  the  Commission 

24  shall  be  reimbursed  in  accordance  with  title  5,  Unit- 

25  ed  States  Code,  for  travel,  subsistence,  and  other 
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1  necessary  expenses  incurred  by  them  in  the  perform- 

2  ance  of  their  duties. 

3  "(j)  Administrative  Support  Services. — The  Ad- 

4  ministrator  of  General  Services  shall  provide  to  the  Com- 

5  mission  on  a  reimbursable  basis  such  administrative  sup- 

6  port  services  as  the  Commission  may  request. 

7  *«EC.  6.  POWERS  OF  THE  CHAIRPERSON. 

8  "(a)  Chief  Executive  Officer. — The  Chairperson 

9  shall  serve  as  the  chief  executive  officer  of  the  Commis- 

10  sion. 

1 1  "(b)  Administration  of  the  Commission. — 

12  "(1)  In  general. — Subject  to  subsection  (c), 

13  the  Chairperson — 

14  "(A)  shall  employ  and  supervise  such  per- 

15  sonnel  as  the  Chairperson  considers  necessary 

16  to  carry  out  the  functions  of  the  Commission, 

17  and  assign  work  among  such  personnel; 

18  "(B)   shall  appoint  a  General  Counsel  to 

19  the  Commission  who  shall  be  paid  at  the  annual 

20  rate  of  basic  pay  payable  for  ES-6  of  the  Sen- 

21  ior  Executive   Service   Schedule  under  section 

22  5382  of  title  5,  United  States  Code; 

23  "(C)    shall    appoint    and    supervise    other 

24  staff  of  the  Commission  without  regard  to  the 
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1  provisions  of  title  5,  United  States  Code,  ^v 

2  eming  appointments  in  the  competitive  service; 

3  "(D)  may  procure  temporary  and  intermit- 

4  tent  services  under  section  3109(b)  of  title  5, 

5  United  States  Code,  but  at  rates  for  individuals 

6  not  to  exceed  the  daily  equivalent  of  the  maxi- 

7  mum  annual  rate  of  basic  pay  payable  for  ES- 

8  6  of  the  Senior  Executive  Service  Schedule; 

9  "(E)  may  request  the  head  of  any  Federal 

10  agency  to  detail  any  personnel  of  such  agency 

11  to  the  Commission  to  assist  the  Commission  in 

12  carrying   out   the    duties    of   the    Commission 

13  under  this  Act,  unless  otherwise  prohibited  by 

14  law; 

15  "(F)  shall  use  and  expend  Federal  funds 

16  and  funds  collected  pursuant  to  section  17;  and 

17  "(G)  may  contract  for  the  services  of  such 

18  other   professional,    technical,    and   operational 

19  personnel  and  consultants  as  may  be  necessary 

20  to  the  performance  of  the  Commission's  respon- 

21  sibilities  under  this  Act. 

22  "(2)  Compensation  of  staff. — The  staff  re- 

23  ferred  to  in  paragraph  (1)(C)  shall  be  paid  without 

24  regard  to  the  provisions  of  chapter   51    and   sub- 

25  chapters  III  and  VIII  of  chapter  53  of  title  5,  Unit- 
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1  ed  States  Code,  relating  to  classification  and  Gen- 

2  eral  Schedule  and  Senior  Executive  Service  Schedule 

3  pay  rates,  except  that  no  individual  so  appointed 

4  may  receive  pay  in  excess  of  the  annual  rate  of  basic 

5  pay  payable  for  ES-5  of  the  Senior  Executive  Serv- 

6  ice  Schedule  under  section  5382  of  title  5,  United 

7  States  Code. 

8  "(c)  Applicable  Policies. — In  carrying  out  any  of 

9  the  functions  under  this  section,  the  Chairperson  shall  be 

10  governed  by  the  general  policies  of  the  Commission  and 

11  by  such  regulatory  decisions,  findings,  and  determinations 

12  as  the  Commission  may  by  law  be  authorized  to  make. 

1 3  •«EC.  7.  POWERS  AND  AUTHORITY  OF  THE  COMMISSION. 

14  "(a)  General  Powers. — 

15  "(1)  In  general. — The  Commission  shall  have 

16  the  power  to — 

17  "(A)    approve   the   annual   budget   of  the 

18  Commission; 

19  "(B)  promulgate  regulations  to  carry  out 

20  this  Act; 

21  "(C)  establish  a  rate  of  fees  and  assess- 

22  ments,  as  provided  in  section  17; 

23  '  "(D)     conduct     investigations,     including 

24  background  investigations; 
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1  "(E)  issue  a  temporary  order  closing  the 

2  operation  of  gaming  activities; 

3  "(F)  after  a  hearing,  make  permanent  a 

4  temporary  order  closing  the  operation  of  gam- 

5  ing  activities,  as  provided  in  section  15; 

6  "(G)  grant,  deny,  hmit,  condition,  restrict, 

7  revoke,  or  suspend  any  license  issued  under  any 

8  _  licensing  authority  conferred  upon  the  Commis- 

9  sion  pursuant  to  this  Act  or  fine  any  person  li- 

10  censed  pursuant  to  this  Act  for  violation  of  any 

11  of  the  conditions  of  licensure  under  this  Act; 

12  "(H)  inspect  and  examine  all  premises  in 

13  which  class  II  or  class  III  gaming  is  conducted 

14  on  Indian  lands; 

15  "(I)  demand  access  to  and  inspect,  exam- 

16  ine,  photocopy,  and  audit  all  papers,  books,  and 

17  records  of  class  II  and  class  III  gaming  activi- 

18  ties  conducted  on  Indian  lands  and  any  other 

19  matters  necessary  to  carry  out  the  duties  of  the 

20  Commission  under  this  Act; 

21  "(J)   use  the  United   States   mail  in  the 

22  same  manner  and  under  the  same  conditions  as 

23  any  department  or  agency  of  the  United  States; 
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1  "(K)  procure  supplies,  services,  and  prop- 

2  erty  by  contract  in  accordance  with  ai^licable 

3  Federal  laws; 

4  "(L)   enter   into   contracts  with   Federal, 

5  State,  tribal,  and  private  entities  for  activities 

6  necessary  to  the  discharge  of  the  duties  of  the 

7  Commission; 

8  "(M)  serve  or  cause  to  be  served  process  or 

9  notices  of  the  Commission  in  a  manner  provided 

10  for  by  the  Commission  or  in  a  manner  provided 

1 1  for  the  service  of  process  and  notice  in  civil  ac- 

12  tions  in  accordance  with  the  applicable  rules  of 

13  a  tribal,  State,  or  Federal  court; 

14  "(N)  propound  written  interrogatories  and 

15  appoint  hearing  examiners,  to  whom  may  be 

16  delegated  the  power  and  authority  to  administer 

17  oaths,  issue  subpoenas,  propound  written  inter- 

18  rogatories,  and  require  testimony  under  oath; 

19  "(Q)   conduct  all   administrative  hearings 

20  pertaining  to  civil  violations  of  this  Act  (includ- 

21  ing  any  civil  violation  of  a  regulation  promul- 

22  gated  under  this  Act); 

23  "(P)  collect  all  fees  and  assessments  au- 

24  thorized  by  this  Act  and  the  regulations  pro- 

25  mulgated  pursuant  to  this  Act; 
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1  "(Q)  assess  penalties  for  violations  of  the 

2  provisions  of  this  Act  and  the  regulations  pro- 

3  mulgated  pursuant  to  this  Act; 

4  "(R)  provide  training  and  technical  assist- 

5  ance  to  Indian  tribes  with  respect  to  all  aspects 

6  of  the  conduct  and  regulation  of  gaming  activi- 

7  ties; 

8  "(S)   monitor  and,  as  specifically  author- 

9  ized  by  this  Act,  regulate  class  II  and  class  III 

10  gaming; 

11  "(T)  approve  all  management-related  and 

12  gaming-related  contracts;  and 

13  "(U)  in  addition  to  the  authorities  other- 

14  wise  specified  in  this  Act,  delegate,  by  published 

15  order  or  rule,  any  of  the  functions  of  the  Com- 

16  mission    (including   functions   with    respect    to 

17  hearing,   determining,   ordering,    certifying,   re- 

18  porting,  or  otherwise  acting  on  the  part  of  the 

19  Commission  concerning  any  work,  business,  or 

20  matter)  to  a  division  of  the  Commission,  an  in- 

21  dividual  member  of  the  Commission,  an  admin- 

22  istrative  law  judge,  or  an  employee  of  the  Com- 

23  mission. 

24  "(2)  Statutory  construction. — Nothing  in 

25  this  section  may  be  construed  to  authorize  the  dele- 
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1  gation  of  the  function  of  rulemaking,  as  described  in 

2  subchapter  II  of  chapter  5  of  title  5,  United  States 

3  Code,  with  respect  to  general  rules  (as  distinguished 

4  from  rules  of  particular  apphcability),  or  the  promul- 

5  gation  of  any  other  rule. 

6  "(b)  Right  To  Review  Delegated  Functions. — 

7  "(1)  In  general. — ^With  respect  to  the  delega- 

8  tion  of  any  of  the  functions  of  the  Commission,  the 

9  Commission  shall  retain  a  discretionary  right  to  re- 

10  view  the  action  of  any  division  of  the  Commission, 

11  individual  member  of  the  Commission,  administra- 

12  tive  law  judge,  or  employee  of  the  Commission,  upon 

13  the  initiative  of  the  Commission. 

14  "(2)  Vote  needed  for  review. — The  vote  of 

15  one  member  of  the  Commission  shaU  be  sufficient  to 

16  bring  an  action  referred  to  in  paragraph  (1)  before 

17  the   Commission   for   review,   and   the   Commission 

18  shall  ratify,  revise,  or  reject  the  action  under  review 

19  not  later  than  the  last  day  of  the  applicable  period 

20  specified  in  regulations  promulgated  by  the  Commis- 

21  sion. 

22  "(3)  Failure  to  conduct  review. — If  the 

23  Commission  deehnes  to  exercise  the  right  to  such  re- 

24  view  or  fails  to  exercise  such  right  within  the  appli- 

25  cable  period  specified  in  regulations  promulgated  by 
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1  the  Commission,  the  action  of  any  such  division  of 

2  the  Commission,  individual  member  of  the  Commis- 

3  sion,  administrative  law  judge,  or  employee,  shall, 

4  for  all  purposes,  including  any  appeal  or  review  of 

5  such  action,  be  deemed  an  action  of  the  Commission. 

6  "(c)  Minimum  Requirements. — Pursuant  to  the 

7  procedures  described  in  section  9(d),  after  receiving  rec- 

8  ommendations  from  the  Advisory  Committee,  the  Commis- 

9  sion  shall  establish  minimum  Federal  standards — 

10  "(1)  for  background  investigations,  licensing  of 

11  persons,  and  licensing  of  gaming  operations  associ- 

12  ated  with  the  conduct  or  regulation  of  class  II  and 

13  class  III  gaming  on  Indian  lands  by  tribal  govern- 

14  ments;  and 

15  "(2)  for  the  operation  of  class  II  and  class  III 

16  gaming  activities  on  Indian  lands,  including — 

17  "(A)    surveillance   and   security   personnel 

18  and  systems  capable  of  monitoring  all  gaming 

19  activities,  including  the  conduct  of  games,  cash- 

20  iers'  cages,  change  booths,  count  rooms,  move- 

21  ments  of  cash  and  chips,  entrances  and  exits  to 

22  gaming  facilities,  and  other  critical  areas  of  any 

23  gaming  facility; 
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1  "(B)  procedures  for  the  protection  of  the 

2  integrity  of  the  rules  for  the  play  of  games  and 

3  controls  related  to  such  rules; 

4  "(C)  credit  and  debit  collection  controls; 

5  "(D)  controls  over  gambling  devices  and 

6  equipment;  and 

7  "(E)  accounting  and  auditing. 

8  "(d)  Commission  Access  to  Information. — 

9  "(1)  In  general. — The  Commission  may  se- 

10  cure  from  any  department  or  agency  of  the  United 

1 1  States  information  necessary  to  enable  the  Commis- 

12  sion  to  carry  out  this  Act.  Unless  otherwise  prohib- 

13  ited  by  law,  upon  request  of  the  Chairperson,  the 

14  head  of  such  department  or  agency  shall  furnish 

15  such  information  to  the  Commission. 

16  ,  "(2)  Information  transfer. — The  Commis- 

17  sion  may  secure  from  any  law  enforcement  or  gam- 

18  ing  regulatory  agency  of  any  State,  Indian  tribe,  or 

19  foreign  nation  information  necessary  to  enable  the 

20  Commission  to  carry  out  this  Act.  Unless  otherwise 

21  prohibited  by  law,  upon  request  of  the  Chairperson, 

22  the  head  of  any  State  or  tribal  law  enforcement 

23  agency  shall  furnish  such  information  to  the  Com- 

24  mission. 
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1  "(3)     Privileged     information. — Notwith- 

2  standing  sections  552  and  552  a  of  title  5,  United 

3  States  Code,  the  Commission  shall  protect  from  dis- 

4  closure  information  provided  by  Federal,  State,  trib- 

5  al,  or  international  law  enforcement  or  gaming  regu- 

6  latoiy  agencies. 

7  "(4)  Law  enforcement  agency. — For  pur- 

8  poses  of  this  subsection,  the  Commission  shall  be 

9  considered  a  law  enforcement  agency. 

10  "(e)  Investigations  and  Actions. — 

11  "(1)  In  general. — 

12  "(A)   Possible  violations. — The  Com- 

13  mission  may,  at  the  discretion  of  the  Commis- 

14  sion,  and  as  specifically  authorized  by  this  Act, 

15  conduct  such  investigations  as  the  Commission 

16  considers  necessary  to  determine  whether  any 

17  person  has  violated,  is  violating,  or  is  conspiring 

18  to  violate  any  provision  of  this  Act  (including 

19  any  rule  or  regulation  promulgated  under  this 

20  Act).  The  Commission  may  require  or  permit 

21  any  person  to  file  with  the  Commission  a  state- 

22  ment  in  writing,  under  oath,  or  otherwise  as  the 

23  Commission  may  determine,  concerning  all  of 

24  the  relevant  facts  and  circumstances  regarding 
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1  the  matter  under  investigation  by  the  Commis- 

2  sion  pursuant  to  this  subsection. 

3  "(B)  Administrative  investigations. — 

4  The  Commission  is  authorized,  at  the  discretion 

5  of  the  Commission,  and  as  specifically  author- 

6  ized  by  this  Act,  to  investigate  such  facts,  con- 

7  ditions,  practices,  or  matters  as  the  Commission 

8  considers  necessary  or  proper  to  aid  in — 

9  "(i)  the  enforcement  of  any  provision 

10  of  this  Act; 

11  "(ii)  prescribing  rules  and  regulations 

12  under  this  Act;  or 

13  "(iii)  securing  information  to  serve  as 

14  a  basis  for  recommending  further  legisla- 

15  tion  concerning  the  matters  to  which  this 

16  Act  relates. 

17  "(2)  Administrative  authorities. — 

18  "(A)   In   general. — For  the  purpose   of 

19  any  investigation  or  any  other  proceeding  con- 

20  ducted  under  this  Act,  any  member  of  the  Com- 

21  mission  or  any  officer  designated  by  the  Com- 

22  mission  is  empowered  to  administer  oaths  and 

23  affirmations,  subpoena  witnesses,  compel  their 

24  attendance,  take  evidence,  and  require  the  pro- 

25  duction  of  any  books,  papers,  correspondence, 
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1  memoranda,  or  other  records  that  the  Commis- 

2  sion  considers  relevant  or  material  to  the  in- 

3  quiiy.  The  attendance  of  such  witnesses  and  the 

4  production  of  any  such  records  may  be  required 

5  from  any  place  in  the  United  States  at  any  des- 

6  ignated  place  of  hearing. 

7  "(B)  Requiring  appearances  or  testi- 

8  MONY. — In  case  of  contumacy  by,  or  refusal  to 

9  obey  any  subpoena  issued  to,  any  person,  the 

10  Commission  may  invoke  the  jurisdiction  of  any 

1 1  court  of  the  United  States  within  the  jurisdic- 

12  tion  of  which  an  investigation  or  proceeding  is 

13  carried  on,  or  where  such  person  resides  or  car- 

14  ries  on  business,   in  requiring  the  attendance 

15  and  testimony  of  witnesses  and  the  production 

16  of  books,  papers,  correspondence,  memoranda, 

17  and  other  records. 

18  "(C)    Court   orders. — ^Any   such   court 

19  may  issue  an  order  requiring  such  person  to  ap- 

20  pear  before  the  Commission  or  member  of  the 

21  Commission  or  officer  designated  by  the  Com- 

22  mission,  there  to  produce  records,  if  so  ordered, 

23  or  to  give  testimony  touching  the  matter  under 

24  investigation  or  in  question,  and  any  failure  to 
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1  obey  such  order  of  the  court  may  be  punished 

2  by  such  court  as  a  contempt  of  such  court. 

3  "(3)  Enforcement. — 

4  ^  "(A)  In  general. — If  the  Commission  de- 

5  termines  that  any  person  is  engaged,  has  en- 

6  gaged,  or  is  conspiring  to  engage,  in  any  act  or 

7  practice  constituting  a  violation  of  any  provision 

8  of  this  Act   (including  any  rule  or  regulation 

9  promulgated  under  this  Act),  the  Commission 

10  may — 

11  "(i)  bring  an  action  in  the  appropriate 

12  district  court  of  the  United  States  or  the 

13  United  States  District  Court  for  the  Dis- 

14  trict  of  Columbia  to   enjoin   such   act  or 

15  practice,  and  upon  a  proper  showing,  the 

16  court  shall  grant,  without  bond,  a  perma- 

17  nent  or  temporary  injunction  or  restraining 

18  order;  or 

19  "(ii)  transmit  such  evidence  as  may  be 

20  available  concerning  such  act  or  practice  as 

21  may  constitute  a  violation  of  any  Federal 

22  criminal  law  to  the  Attorney  General,  who 

23  may  institute  the  necessary  criminal  pro- 

24  ceedings. 
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1  "(B)  Statutory  construction. — ^The 

2  authority  of  the  Commission  to  conduct  inves- 

3  tigations  and  take  actions  may  not  be  construed 

4  to  affect  in  any  way  the  authority  of  any  other 

5  agency  or  department  of  the  United  States  to 

6  carry    out    statutory    responsibihties    of    such 

7  agency  or  department. 

8  "(4)   Writs,    injunctions,   and   orders. — 

9  Upon  apphcation  of  the  Commission,  each  district 

10  court  of  the  United  States  shall  have  jurisdiction  to 

11  issue  writs  of  mandamus,   injunctions,   and  orders 

12  commanding  any  person  to  comply  with  the  provi- 

13  sions  of  this  Act  (including  any  rules  and  regulations 

14  promulgated  under  this  Act). 

15  "SEC.  8.  REGULATORY  FRAMEWORK 

16  "(a)  Class  II  Gaming. — For  class  II  gaming,  Indian 

17  tribes  shall  retain  the  right  of  such  tribes  to,  in  a  manner 

18  that  meets  or  exceeds  minimum  Federal  standards  estab- 

19  lished  by  the  Commission  pursuant  to  section  7(c) — 

20  "(1)  monitor  and  regulate  such  gaming;  and 

21  "(2)    conduct    background    investigations    and 

22  issue  licenses  to  persons  who  are  required  to  obtain 

23  a  license  under  section  10(a). 

24  "(b)  Class  III  Gaming  Conducted  Under  a  Trib- 

25  al-State  Compact. — For  class  III  gaming  conducted 
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1  under  the  authority  of  a  tribal- State  compact  entered  into 

2  pursuant  to  section  12,  an  Indian  tribe  or  a  State,  or  both, 

3  as  provided  in  a  compact  or  by  tribal  ordinance  or  resolu- 

4  tion,  shall,  in  a  manner  that  meets  or  exceeds  minimum 

5  Federal  standards  established  by  the  Commission  pursu- 

6  ant  to  section  7(c) — 

7  "(1)  monitor  and  regulate  gaming; 

8  "(2)    conduct    background    investigations    and 

9  issue  licenses  to  persons  who  are  required  to  obtain 

10  a  Ucense  pursuant  to  section  10(a);  and 

11  "(3)  establish  and  regulate  internal  control  sys- 

12  terns. 

13  "(c)   Certain  Other  Compacts. — For  class  III 

1 4  gaming  conducted  under  the  authority  of  a  compact  nego- 

15  tiated  with  the  Secretary  pursuant  to  section  12(a)(2), 

16  such  compact  shall  provide  that  the  Indian  tribes  or  other 

17  appropriate  entity  shall,  in  a  manner  that  meets  or  ex- 

18  ceeds   minimum   Federal   standards   established   by  the 

19  Commission  pursuant  to  section  7(c) — 

20  "(1)  monitor  and  regulate  such  gaming; 

21  "(2)    conduct    background    investigations    and 

22  issue  licenses  to  persons  who  are  required  to  obtain 

23  a  Ucense  pursuant  to  section  10(a);  and 

24  "(3)  establish  and  regulate  internal  control  sys- 

25  terns. 
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1  "(d)  Violations  of  Minimum  Federal  Stand- 

2  ARDS. — 

3  "(1)  Class  ii  gaming. — In  any  case  in  which 

4  an  Indian  tribe  that  conducts  class  II  gaming  sub- 

5  stantially  fails  to  meet  minimum  Federal  standards 

6  for  class  II  gaming,  after  providing  the  Indian  tribe 

7  notice  and  opportunity  to  cure  violations  and  to  be 

8  heard,  and  after  the  exhaustion  of  other  authorized 

9  remedies  and  sanctions,  the  Commission  shall  have 

10  the  authority  to  conduct  background  investigations, 

11  issue  licenses,   and  estabhsh  and  regulate  internal 

12  control  systems.  Such  authority  of  the  Commission 

13  may  be  exclusive  until  such  time  as  the  regulatory 

14  and  internal  control  systems  of  the  Indian  tribe  meet 

15  or  exceed  the  minimum  Federal  standards  concern- 

16  ing  regulatory,  licensing,  or  internal  control  require- 

17  ments  established  by  the  Commission. 

18  "(2)  Class  hi  gaming. — In  any  case  in  which 

19  an  Indian  tribe  or  a  State  (or  both)  that  regulates 

20  class  III  gaming  fails  to  meet  or  exceed  minimum 

21  Federal  standards  for  class  III  gaming,  after  provid- 

22  ing  notice  and  opportunity  to  cure  violations  and  be 

23  heard,  and  after  the  exhaustion  of  other  authorized 

24  remedies  and  sanctions,  the  Commission  shall  have 

25  the  authority  to  conduct  background  investigations, 
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1  issue  licenses,   and  establish  and  regulate  internal 

2  control  systems.  Such  authority  of  the  Commission 

3  may  be  exclusive  until  such  time  as  the  regulatory 

4  or  internal  control  systems  of  the  Indian  tribe  or  a 

5  State,  or  both,  meet  or  exceed  the  minimum  regu- 

6  latory,  licensing,  or  internal  control  requirements  es- 

7  tablished  by  the  Commission. 

8  "SEC.  9.  ADVISORY  COMMITTEE  ON  MINIMUM  REGULATORY 

9  REQUIREMENTS     AND     LICENSING     STAND- 

10  ARDS. 

11  "(a)  Establishment. — The  President  shall  estab- 

12  lish  an  advisory  committee  to  be  known  as  the  'Advisory 

13  Committee  on  Minimum  Regulatory  Requirements  and  Li- 

14  censing  Standards'. 

15  "(b)  Members. — The  Advisory  Committee  shaU  be 

16  composed  of  7  members  who  shall  be  appointed  by  the 

1 7  President,  of  which — 

18  "(1)   3  members,  selected  from  a  hst  of  rec- 

19  ommendations   submitted  to  the  President  by  the 

20  Chairperson  and  Vice  Chairperson  of  the  Committee 

21  on  Indian  Affairs  of  the  Senate  and  the  Chairperson 

22  and  ranking  minority  member  of  the  Subcommittee 

23  on  Native  American  and  Insular  Affairs  of  the  Com- 

24  mittee  on  Resources  of  the  House  of  Representa- 

25  tives,  shall  be  members  of  federally  recognized  In- 
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1  dian  tribes  involved  in  gaming  covered  under  this 

2  Act; 

3  "(2)  2  members,  selected  from  a  list  of  rec- 

4  ommendations   submitted  to  the  President  by  the 

5  Majority  Leader  and  the  Minority  Leader  of  the 

6  Senate  and  the  Speaker  and  the  Minority  Leader  of 

7  the  House  of  Representatives,  shall  represent  State 

8  governments;  and 

9  "(3)  2  members  shall  each  be  an  employee  of 

10  the  Department  of  Justice. 

11  "(c)  Recommendations  for  Minimum  Federal 

12  Standards. — 

13  "(1)  In  general. — Not  later  than  180  days 

14  after  the  date  on  which  the  Advisory  Committee  is 

15  fully  constituted,  the  Advisory  Committee  shall  de- 

16  velop  and  submit  to  the  entities  referred  to  in  para- 

17  graph   (2)   recommendations  for  minimum   Federal 

18  standards  for  the  conduct  of  background  investiga- 

19  tions  and  the  establishment  of  internal  control  sys- 

20  tems  and  licensing  standards. 

21  "(2)  Recipients  of  recommendations. — The 

22  Advisory  Committee  shall  submit  the  recommenda- 

23  tions  described  in  paragraph  (1)  to  the  Committee 

24  on  Indian  Affairs  of  the  Senate,  the  Subcommittee 

25  on  Native  American  and  Insular  Affairs  of  the  Com- 
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1  mittee  on  Resources  of  the  House  of  Representa- 

2  lives,  the  Commission,  and  to  each  federally  recog- 

3  nized  Indian  tribe. 

4  "(3)    Factors   for   consideration. — ^While 

5  the  minimum  standards  established  pursuant  to  this 

6  section  may  be  developed  in  light  of  existing  industry 

7  standards,  the  Ad\isory  Committee,  and  Commission 

8  in  promulgating  standards  pursuant  to  subsection 

9  (d),  shall  give  equal  weight  to — 

10  "(A)  the  unique  nature  of  tribal  gaming  as 

11  compared   to   non-Indian   commercial,    govern- 

12  mental,  and  charitable  gaming; 

13  '  "(B)  the  broad  variations  in  the  scope  and 

14  size  of  tribal  gaming  activity; 

15  "(C)  the  inherent  sovereign  right  of  Indian 

16  tribes  to  regulate  their  own  affairs;  and 

17  "(D)  the  findings  and  purposes  set  forth  in 

18  sections  2  and  3. 

19  "(d)    Regulations. — Upon    receipt    of    the    rec- 

20  ommendations  of  the  Advisory  Committee,  the  Commis- 

21  sion  shall  hold  public  hearings  on  the  recommendations. 

22  After  the  conclusion  of  the  hearings,  the  Commission  shall 

23  promulgate  regulations  establishing  minimum  regulatory 

24  requirements  and  hcensing  standards. 
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1  "(e)  Travel. — Members  of  the  Advisory  Committee 

2  appointed  under  paragraphs  (1)  and  (2)  of  subsection  (b) 

3  shall  be  reimbursed  for  travel  and  per  diem  in  lieu  of  sub- 

4  sistence  expenses  during  the  performance  of  duties  of  the 

5  Advisory  Committee  while  away  from  home  or  their  regu- 

6  lar  place  of  business,  in  accordance  with  subchapter  I  of 

7  chapter  57  of  title  5,  United  States  Code. 

8  "(f)  Termination. — The  Advisory  Committee  shall 

9  cease  to  exist  on  the  date  that  is  60  days  after  the  date 

10  on    which    the    Advisory    Committee    submits    the    rec- 

1 1  ommendations  under  subsection  (c). 

12  "(g)  Exemption  Prom  Federal  Advisory  Com- 

13  mittee  Act. — All  activities  of  the  Advisory  Committee 

14  shall  be  exempt  from  the  Federal  Advisory  Committee  Act 

15  (5  U.S.C.  App.). 

16  "SEC.  10.  UCENSING. 

17  "(a)  In  General. — ^A  hcense  issued  under  this  Act 

1 8  shall  be  required  of — 

19  "(1)  gaming  operations; 

20  "(2)  key  employees  of  a  gaming  operation; 

21  "(3)  management-  and  gaming-related  contrac- 

22  tors; 

23  "(4)  any  gaming  service  industry;  and 
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1  "(5)  any  person  who  has  material  control,  ei- 

2  ther  directly  or  indirectly,  over  a  licensed  gaming  op- 

3  eration. 

4  "(b)  Certain  Licenses  for  Management  Con- 

5  TRACTORS  and  Gaming  OPERATIONS. — Notwithstanding 

6  any  other  provision  of  law  relating  to  hcenses  issued  by 

7  an  Indian  tribe  or  a  State  (or  both)  pursuant  to  this  Act, 

8  the  Commission  may  require  licenses  of — 

9  "(1)  management  contractors;  and 

10  "(2)  gaming  operations. 

1 1  "(c)  Statement  of  Compliance. — 

12  "(1)  In  general. — The  Commission  may  issue 

13  a  statement  of  compliance  to  an  applicant  for  any  h- 

14  cense  or  for  qualification  status  under  this  Act  at 

15  any  time  that  the  Commission  is  satisfied  that  one 

16  or  more  eligibility  criteria  for  the  Ucense  have  been 

17  satisfied  by  an  apphcant. 

18  "(2)  Contents  of  statement. — ^A  statement 

19  issued  under  subparagraph  (A)  shall  specify  the  eh- 

20  gibihty  criterion  satisfied,  the  date  of  such  satisfac- 

21  tion,  and  a  reservation  by  the  Commission  permit- 

22  ting  the  Commission  to  revoke  the  statement  of  com- 

23  pliance  at  any  time  on  the  basis  of  a  change  of  cir- 

24  cumstanees  affecting  such  comphance. 

25  "(d)  Gaming  Operation  License. — 

•S  487  IS 


44 


41 

1  "(1)  In  general. — No  gaming  operation  shall 

2  operate  unless  all  required  licenses  and  approvals  for 

3  the  gaming  operation  have  been  obtained  in  aecord- 

4  ance  with  this  Act. 

5  "(2)  Written  agreements. — 

6  "(A)  Filing. — Prior  to  the  operation  of 

7  any  gaming  facility  or  activity,  each  manage- 

8  ment  contract  for  the  gaming  operation  shall  be 

9  in  writing  and  filed  with  the  Commission  pursu- 

10  ant  to  section  13. 

11  "(B)  Express  approval  required. — No 

12  such   agreement   shall   be   effective  unless  the 

13  Commission  expressly  approves  the  agreement. 

14  "(C)  Requirement  of  additional  pro- 

15  visions. — The  Commission  may  require  that  an 

16  agreement  referred  to  in  subparagraph  (A)  in- 

17  eludes  any  provisions  that  are  reasonably  nec- 

18  essary  to  meet  the  requirements  of  this  Act. 

19  "(D)  Ineligibility  or  exemption. — ^Any 

20  applicant  who  does  not  have  the  ability  to  exer- 

21  cise  any  significant  control  over  a  licensed  gam- 

22  ing  operation  may  be  determined  by  the  Com- 

23  mission  to  be  ineligible  to  hold  a  license  or  may 

24  exempt  such  applicant  from  being  required  to 

25  hold  a  license. 
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1  "(e)  Denial  of  License. — The  Commission,  in  the 

2  exercise  of  the  specific  Ucensure  power  conferred  upon  the 

3  Commission  by  this  Act,  shall  deny  a  Hcense  to  any  apph- 

4  cant  who  is  disquaUfied  on  the  basis  of  a  failure  to  meet 

5  any  of  the  minimum  Federal  standards  promulgated  by 

6  the  Commission  pursuant  to  section  7(c). 

7  "(f)  Application  for  License. — 

8  "(1)  In  general. — Upon  the  filing  of  the  ma- 

9  terials  specified  in  paragraph  (2),  the  Commission 

10  shall  conduct  an  investigation  into  the  qualifications 

11  of  an  applicant.   The  Commission  may  conduct  a 

12  nonpublic  hearing  on  such  investigation  concerning 

13  the  qualifications  of  the  applicant  in  accordance  with 

14  regulations  promulgated  by  the  Commission. 

15  "(2)  Filing  of  materials. — The  Commission 

16  shall  carry  out  paragraph  (1)  upon  the  fihng  of — 

17  "(A)  an  application  for  a  hcense  that  the 

18  Commission  is  specifically  authorized  to  issue 

19  pursuant  to  this  Act;  and 

20  "(B)  such  supplemental  information  as  the 

21  Commission  may  require. 

22  "(3)  Timing  of  final  action. — ^After  an  ap- 

23  plication  is  submitted  to  the  Commission,  the  Com- 

24  mission  shall  take  final  action  not  later  than  90  days 

25  after — 
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1  "(A)  completing  all  hearings  and  investiga- 

2  tions  concerning  the  application;  and 

3  "(B)  receiving  all  information  required  to 

4  be  submitted  to  the  Commission. 

5  "(4)  Deadline  for  hearings  and  inves- 

6  tigations. — Not  later  than  90  days  after  receiving 

7  the  information  described  in  paragraph  (3)(B),  the 

8  Commission  shall  complete  the  hearings  and  inves- 

9  tigations  described  in  paragraph  (3) (A). 

10  "(5)  Action  by  commission. — Following  the 

11  completion    of   an    investigation    and    hearing,    the 

12  Commission  shaU  either  deny  or  grant  a  Ucense  to 

13  an  apphcant. 

14  "(6)  Denials.— 

15  "(A)  In  GENERAIj. — The  Commission  may 

16  deny  any  appUcation  pursuant  to  this  Act. 

17  "(B)  Order  op  denial. — ^If  the  Commis- 

18  sion  denies  an  application  submitted  under  this 

19  section,  the  Commission  shaU  prepare  an  order 

20  denying  such  apphcation.  In  addition,  if  an  ap- 

21  pUcant  requests  a  statement  of  the  reasons  for 

22  the  denial,  the  Commission  shall  prepare  such 

23  statement  and  provide  the  statement  to  the  ap- 

24  phcant.    The   statement   shall   include   specific 

25  findings  of  fact. 
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1  "(7)  Issuance  op  licenses. — If  the  Commis- 

2  sion  is  satisfied  that  an  appUcant  is  quaUfied  to  re- 

3  ceive  a  hcense,  the  Commission  shall  issue  a  hcense 

4  to  the  applicant  upon  tender  of — 

5  "(A)  all  license  fees  and  assessments  as  re- 

6  quired  by  this  Act  (including  regulations  pro- 

7  mulgated  by  the  Commission  under  this  Act); 

8  and 

9  "(B)  such  bonds  as  the  Commission  may 

10  require  for  the  faithftd  performance  of  all  re- 

1 1  quirements  imposed  by  this  Act  (including  regu- 

12  lations  promulgated  under  this  Act). 

13  "(8)  Bonds.— 

14  "(A)   Amounts. — The   Commission   shall, 

15  by  rules  of  uniform  application,  fix  the  amount 

16  of  each   bond   that   the   Commission   requires 

17  under  this  section  in  such  amount  as  the  Com- 

18  mission  considers  appropriate. 

19  "(B)   Use   of  bonds. — The  bonds   fur- 

20  nished  to  the  Commission  under  this  paragraph 

21  may  be  applied  by  the  Commission  to  the  pay- 

22  ment   of  any  unpaid   liability  of  the   licensee 

23  under  this  Act. 

24  "(C)  Terms. — Each  bond  required  in  ac- 

25  cordance  with  this  section  shall  be  furnished — 
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1  "(i)  in  cash  or  negotiable  securities; 

2  "(ii)  by  a  surety  bond  guaranteed  by 

3  a  satisfactory  guarantor;  or 

4  "(iii)  by  an  irrevocable  letter  of  credit 

5  issued  by  a  banking  institution  acceptable 

6  to  the  Commission, 

7  "(D)  Treatment  of  principal  and  in- 

8  COME. — If  a  bond  is  furnished  in  cash  or  nego- 

9  tiable  securities,  the  principal  shall  be  placed 

10  without  restriction  at  the  disposal  of  the  Com- 

1 1  mission,  but  any  income  shall  inure  to  the  bene- 

12  fit  of  the  heensee. 

13  "(g)  Renewal  of  License. — 

14  "(1)  In  general. — 

15  "(A)  Renewals. — Subject  to  the  power  of 

16  the  Commission  to  deny,  revoke,  or  suspend  U- 

17  censes,   any  Ucense  issued  under  this  section 

18  and  in  force  shall  be  renewed  by  the  Commis- 

19  sion  for  the  next  succeeding  hcense  period  upon 

20  proper  application  for  renewal  and  payment  of 

21  hcense  fees  and  assessments,  as  required  by  ap- 

22  plicable  law  (including  regulations  of  the  Com- 

23  mission). 

24  "(B)   Renewal  term. — Subject  to  sub- 

25  paragraph  (C),  the  term  of  a  renewal  period  for 
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1  a  license  issued  under  this  section  shall  be  for 

2  a  period  of  not  more  than — 

3  "(i)  2  years,  for  each  of  the  first  2  re- 

4  newal  periods  succeeding  the  initial  issu- 

5  ance  of  a  Ucense  pursuant  to  subsection 

6  (f);  and 

7  "(ii)  3  years,  for  each  succeeding  re- 

8  newal  period, 

9  "(C)  Reopening  hearings. — The  Com- 

10  mission  may  reopen  Ucensing  hearings  at  any 

11  time  after  the  Commission  has  issued  or  re- 

12  newed  a  Ucense. 

13  "(2)  Transition.— 

14  "(A)  In  general. — Notwithstanding  any 

15  other  provision  of  this  subsection,  the  Commis- 

16  sion  shall,  for  the  purpose  of  facilitating  the  ad- 

17  ministration  of  this  Act,  renew  a  license  for  an 

18  activity  covered  under  subsection   (a)   that   is 

19  held  by  a  person  on  the  date  of  enactment  of 

20  the    Indian    Gaming   Regulatory   Act   Amend- 

21  ments  Act  of  1995  for  a  renewal  period  of  18 

22  months. 

23  "(B)  Action  before  expiration. — The 

24  Commission  shall  act  upon  any  license  renewal 

25  application   that  is   filed  in  a  timely  manner 

•S  487  IS 


50 


47 

1  prior  to  the  date  of  expiration  of  the  then  cur- 

2  rent  Ueense. 

3  "(3)  Filing  requirement. — Each  application 

4  for  renewal  shall  be  filed  with  the  Commission  not 

5  later  than  90  days  prior  to  the  expiration  of  the  then 

6  current  Ueense.  AU  Ueense  fees  and  assessments  that 

7  are  required  by  law  shall  be  paid  to  the  Commission 

8  on  or  before  the  date  of  expiration  of  the  then  cur- 

9  rent  Ueense. 

10  "(4)  Renewal  certificate. — ^Upon  renewal 

11  of  a  Ueense,  the  Commission  shall  issue  an  appro- 

12  priate  renewal  certificate,  validating  device,  or  stick- 

13  er,  which  shaU  be  attached  to  the  Ueense. 

14  "(h)  Hearings. — 

15  "(1)  In  general. — The  Commission  shaU  es- 

16  tabUsh  procedures  for  the  conduct  of  hearings  asso- 

17  ciated  with  Ucensing,  including  procedures  for  deny- 

18  ing,  limiting,  conditioning,  restricting,  revoking,  or 

19  suspending  any  such  Ueense. 

20  "(2)   Action   by   commission. — FoUowing   a 

21  hearing  conducted  for  any  of  the  purposes  author- 

22  ized  in  this  section,  the  Commission  shall — 

23  "(A)  render  a  decision  of  the  Commission; 

24  "(B)  issue  an  order;  and 
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1  "(C)  serve  such  decision  and  order  upon 

2  the  affected  parties. 

3  "(3)  Rehearing. — 

4  "(A)  In  general. — The  Commission  may, 

5  upon  a  motion  made  not  later  than  10  days 

6  after  the  service  of  a  decision  and  order,  order 

7  a  rehearing  before  the  Commission  on  such 

8  terms  and  conditions  as  the  Commission  consid- 

9  ers  just  and  proper  if  the  Commission  finds 

10  cause  to  beUeve  that  the  decision  and  order 

1 1  should  be  reconsidered  in  view  of  the  legal,  pol- 

12  icy,  or  factual  matters  that  are — 

13  *'(i)  advanced  by  the  party  that  makes 

14  the  motion;  or 

15  "(ii)  raised  by  the  Commission  on  a 

16  motion  made  by  the  Commission. 

17  "(B)  Action  after  rehearing. — Pollove- 

18  ing  a  rehearing  conducted  by  the  Commission, 

19  the  Comihission  shall — 

20  "(i)  render  a  decision  of  the  Commis- 

21  sion; 

22  "(ii)  issue  an  order;  and 

23  "(iii)   serve   such  decision  and  order 

24  upon  the  affected  parties. 
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1  "(C)  Final  agency  action. — ^A  decision 

2  and  order  made  by  the  Commission  under  para- 

3  graph    (2)    (if  no   motion   for   a   rehearing  is 

4  made),  or  a  decision  and  order  made  by  the 

5  Commission    upon    rehearing    shall    constitute 

6  final  agency  action  for  purposes  of  judicial  re- 

7  view. 

8  "(4)  Jurisdiction. — The  United  States  Court 

9  of  Appeals  for  the  District  of  Columbia  Circuit  shall 

10  have  jurisdiction  to  review  the  Ucensing  decisions 

1 1  and  orders  of  the  Commission. 

12  "(i)  License  Registry. — The  Commission  shall — 

13  "(1)  maintain  a  registry  of  all  licenses  that  are 

14  granted  or  denied  pursuant  to  this  Act;  and 

15  "(2)  make  the  information  contained  in  the  reg- 

16  istry  available  to  Indian  tribes  to  assist  the  hcensure 

17  and  regulatory  activities  of  Indian  tribes. 

18  '«EC.  11.  REQUIREMENTS  FOR  THE  CONDUCT  OF  CLASS  I 

19  AND  CLASS  n  GAMING  ON  INDIAN  LANDS. 

20  "(a)  Class  I  Gaming. — Class  I  gaming  on  Indian 

21  lands  shall  be  within  the  exclusive  jurisdiction  of  the  In- 

22  dian  tribes  and  shall  not  be  subject  to  the  provisions  of 

23  this  Act. 

24  "(b)  Class  II  Gaming.— 
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1  "(1)  In  general. — ^Any  class  II  gaming  on  In- 

2  dian  lands  shall  be  within  the  jurisdiction  of  the  In- 

3  dian  tribes,  but  shall  be  subject  to  the  provisions  of 

4  this  Act. 

5  "(2)  Legal  activities. — ^An  Indian  tribe  may 

6  engage  in,  and  hcense  and  regulate,  class  II  gaming 

7  on  Indian  lands  within  the  jurisdiction  of  such  tribe, 

8  if— 

9  "(A)  such  Indian  gaming  is  located  within 

10  a  State  that  permits  such  gaming  for  any  pur- 

1 1  pose  by  any  person;  and 

12  "(B)  the  class  II  gaming  operation  meets 

13  or  exceeds  the  requirements  of  sections  7(c)  and 

14  10. 

15  "(3)  Requirements  for  class  ii  gaming  op- 

16  erations. — 

17  "(A)  In  general. — The  Commission  shall 

18  ensure  that  with  regard  to  any  class  II  gaming 

19  operation  on  Indian  lands — 

20  "(i)  a  separate  hcense  is  issued  by  the 

21  Indian  tribe  for  each  place,  facility,  or  lo- 

22  cation  on  Indian  lands  at  which  class  II 

23  gaming  is  conducted; 

24  "(ii)  the  Indian  tribe  has  or  will  have 

25  the  sole  proprietary  interest  and  respon- 
ds 4S7  is 
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1  sibility  for  the  conduct  of  any  class  II  gam- 

2  ing  activity,  unless  the  conditions  of  clause 

3  (ix)  apply; 

4  "(iii)  the  net  revenues  from  any  class 

5  II  gaming  activity  may  only  be  used — 

6  "(I)   to   fund   tribal   government 

7  operations  or  programs; 

8  "(11)  to  provide  for  the  general 

9  welfare  of  the  Indian  tribe  and  the 

10  members  of  the  Indian  tribe; 

11  "(III)  to  promote  tribal  economic 

12  development; 

13  "(IV)  to  donate  to  charitable  or- 

14  ganizations; 

15  "(V)  to  help  fund  operations  of 

16  local  government  agencies;  or 

17  "(VI)  to  comply  with  the  provi- 

18  sions  of  section  17; 

19  "(iv)  the  Indian  tribe  shall  provide  to 

20  the  Commission  annual  outside  audits  of 

21  the  class  II  gaming  operation  of  the  Indian 

22  tribe,  which  may  be  encompassed  within 

23  existing  independent  tribal  audit  systems; 

24  "(v)  all  contracts  for  supplies,   serv- 

25  ices,  or  concessions  for  a  contract  amount 
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1  equal   to    more    than    $50,000   per   year, 

2  other  than  contracts  for  professional  legal 

3  or   accounting   services,    relating  to   such 

4  gaming  shall  be  subject  to  such  independ- 

5  ent  audits  and  any  audit  conducted  by  the 

6  Commission; 

7  "(vi)    the    construction    and    mainte- 

8  nance  of  a  class  II  gaming  facility  and  the 

9  operation  of  class  II  gaming  shall  be  con- 
10  ducted  in  a  manner  that  adequately  pro- 
\l  tects  the  environment   and  pubUc   health 

12  and  safety; 

13  "(vii)  there  shall  be  instituted  an  ade- 

14  quate  system  that — 

15  "(I)  ensures  that — 

16  "(aa)  background  investiga- 

17  tions  are  conducted  on  primary 

18  management    officials,    key    em- 

19  ployees,  and  persons  having  ma- 

20  terial  control,   either  directly  or 

21  indirectly,  in  a  Ucensed  class  II 

22  gaming  operation,   and   gaming- 

23  related     contractors     associated 

24  with  a  licensed  class  II  gaming 

25  operation;  and 
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1  "(bb)  oversi^t  of  such  offi- 

2  cials    and    the    management    by 

3  such  officials  is  conducted  on  an 

4  ongoing  basis;  and 

5  "(II)  includes— 

6  "(aa)  tribal  licenses  for  per- 

7  sons  involved  in  class  II  gaming 

8  operations,  issued  in  accordance 

9  with  sections  7(c)  and  10; 

10  "(bb)    a    standard    whereby 

1 1  any  person  whose  prior  activities, 

12  criminal  record,  if  any,  or  reputa- 

13  tion,     habits,     and     associations 

14  pose  a  threat  to  the  pubhc  inter- 

15  est  or  to  the  effective  regulation 

16  of  gaming,  or  create  or  enhance 

17  the  dangers  of  unsuitable,  unfair, 

18  or  illegal  practices  and  methods 

19  and  activities  in  the  conduct  of 

20  gaming  shall  not  be  eligible  for 

21  employment  or  licensure;  and 

22  "(cc)  notification  by  the  In- 

23  dian  tribe  to  the  Commission  of 

24  the   results  of  such  background 
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1  investigation  before  the  issuance 

2  of  any  such  license; 

3  "(viii)  net  revenues  from  any  class  II 

4  gaming  activities  conducted  or  Ucensed  by 

5  any  Indian  tribal  government  may  be  used 

6  to  make  per  capita  payments  to  members 

7  of  the  Indian  tribe  only  if — 

8  "(I)    the   Indian   tribe   has   pre- 

9  pared  a  plan  to  allocate  revenues  to 

10  uses  authorized  by  clause  (iii); 

11  "(II)    the    Secretary    determines 

12  that  the  plan  is  adequate,  particularly 

13  with    respect    to    uses    described    in 

14  subclause  (I)  or  (III)  of  clause  (iii); 

15  "(III)  the  interests  of  minors  and 

16  other  legally  incompetent  persons  who 

17  are  entitled  to  receive  any  of  the  per 

18  capita    payments    are    protected    and 

19  preserved; 

20  "(IV)  the  per  capita  payments  to 

21  minors  and  other  legally  incompetent 

22  persons  are  disbursed  to  the  parents 

23  or  legal  guardians  of  such  minors  or 

24  legally   incompetent  persons   in   such 

25  amounts  as  may  be  necessary  for  the 
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1  health,  education,  or  welfare  of  each 

2  such  minor  or  legally  incompetent  per- 

3  son  under  a  plan  approved  by  the  Sec- 

4  retary  and  the  governing  body  of  the 

5  Indian  tribe;  and 

6  "(V)  the  per  capita  payments  are 

7  subject   to    Federal    income   taxation 

8  and  Indian  tribes  withhold  such  taxes 

9  when  such  payments  are  made; 

10  "(ix)  a  separate  license  shall  be  issued 

11  by  the  Indian  tribe  for  any  class  II  gaming 

12  operation  owned  by  any  person  or  entity 

13  other  than  the  Indian  tribe  and  conducted 

14  on  Indian  lands,  that  includes — 

15  "(I)    requirements    set    forth    in 

16  subparagraph  (C);  and 

17  "(II)    requirements   that   are   at 

18  least  as  restrictive  as  those  established 

19  by  State  law  governing  similar  gaming 

20  within   the  jurisdiction   of  the   State 

21  within  which  such  Indian  lands  are  lo- 

22  cated;  and 

23  "(x)  no  person  or  entity,  other  than 

24  the  Indian  tribe,  shall  be  eligible  to  receive 

25  a  tribal  license  to  own  a  class  II  gaming 
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1  operation  conducted  on  Indian  lands  within 

2  the  jurisdiction  of  the  Indian  tribe  if  such 

3  person  or  entity  would  not  be  eligible  to  re- 

4  ceive  a  State  license  to  conduct  the  same 

5  activity  within  the  jurisdiction  of  the  State. 

6  "(B)  Transition. — 

7  "(i)  In  general. — Clauses  (ii),  (iii), 

8  and  (ix)  shall  not  bar  the  continued  oper- 

9  ation   of  an   individually   owned   class   II 

10  gaming  operation  that  was  operating  on 

11  September  1,  1986,  if— 

12  "(I)  such  gaming  operation  is  li- 

13  censed   and   regulated   by  an   Indian 

14  tribe; 

15  "(II)  income  to  the  Indian  tribe 

16  from  such  gaming  is  used  only  for  the 

17  purposes   described    in    subparagraph 

18  (A)(iii); 

19  "(III)  not  less  than  60  percent  of 

20  the  net  revenues  from  such  gaming 

21  operation  is  income  to  the  licensing 

22  Indian  tribe;  and 

23  "(IV)  the  owner  of  such  gaming 

24  operation  pays  an  appropriate  assess- 

25  ment  to  the  Commission  pursuant  to 
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1  section  17  for  the  regulation  of  such 

2  gaming. 

3  "(ii)  Limitations  on  exemption. — 

4  The  exemption  from  appUcation  provided 

5  under  clause  (i)  may  not  be  transferred  to 

6  any  person  or  entity  and  shall  remain  in 

7  effect  only  during  such  period  as  the  gam- 

8  ing  operation  remains  within  the  same  na- 

9  ture  and  scope  as  such  gaming  operation 

10  was    actually    operated    on    October    17, 

11  1988. 

12  "(C)  List. — The  Commission  shall — 

13  "(i)  maintain  a  Ust  of  each  individ- 

14  ually  owned  gaming  operation  that  is  sub- 

15  ject  to  subparagraph  (A)(x);  and 

16  "(ii)  pubhsh  such  Hst  in  the  Federal 

17  Register. 

18  "(c)  Petition  for  Certificate  of  Self-Regula- 

19  TION. — 

20  "(1)  In  general. — ^Any  Indian  tribe  that  oper- 

21  ates,  directly  or  with  a  management  contract,  a  class 

22  II  gaming  activity  may  petition  the  Commission  for 

23  a  certificate  of  self-regulation  if  that  Indian  tribe — 

24  "(A)  has  continuously  conducted  such  ac- 

25  tivity  for  a  period  of  not  less  than  3  years,  in- 
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1  eluding  a  period  of  at  least  1  year  after  the 

2  date  of  the  enactment  of  the  Indian  Gaming 

3  Regulatory  Act  Amendments  Act  of  1995;  and 

4  "(B)  has  otherwise  complied  with  the  pro- 

5  visions  of  this  Act. 

6  "(2)  Issuance  op  certificate  of  self-reg- 

7  ULATION. — The  Commission  shall  issue  a  certificate 

8  of  self-regulation  if  the  Commission  determines  on 

9  the  basis  of  available  information,  and  after  a  hear- 

10  ing  if  requested  by  the  tribe,  that  the  Indian  tribe 

11  has— 

12  "(A)   conducted  its  gaming  activity  in   a 

13  manner  which  has — 

14  "(i)  resulted  in  an  effective  and  hon- 

15  est  accounting  of  all  revenues; 

16  "(ii)  resulted  in  a  reputation  for  safe, 

17  fair,  and  honest  operation  of  the  activity; 

18  and 

19  "(iii)  been  generally  free  of  evidence 

20  of  criminal  or  dishonest  activity; 

21  "(B)   adopted  and  implemented  adequate 

22  systems  for — 

23  "(i)  accounting  for  all  revenues  from 

24  the  activity; 
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1  "(ii)  investigation,  licensing,  and  mon- 

2  itoring  of  all  employees  of  the  gaming  ac- 

3  tivity;  and 

4  "(iii)  investigation,  enforcement,  and 

5  prosecution  of  violations  of  its  gaming  or- 

6  dinance  and  regulations; 

7  "(C)  conducted  the  operation  on  a  fiscally 

8  and  economically  sound  basis;  and 

9  "(D)  paid  all  fees  and  assessments  that 

10  the  tribe  is  required  to  pay  to  the  Commission 

1 1  under  this  Act. 

12  "(3)  Effect  of  certificate  of  self-regu- 

13  LATION. — During  the  period  in  which  a  certificate  of 

14  self-regulation  issued  under  this  paragraph  is  in  ef- 

15  feet  with  respect  to  a  gaming  activity  conducted  by 

16  an  Indian  tribe — 

17  "(A)  the  tribe  shaU— 

18  "(i)    continue    to    submit   an    annual 

19  independent    audit    as    required    by    sub- 

20  section  (b)(3)(A)(iv);  and 

21  "(ii)  submit  to  the  Commission  a  com- 

22  plete  resume  of  each  employee  hired  and  li- 

23  censed  by  the  tribe  subsequent  to  the  issu- 

24  ance  of  a  certificate  of  self-regulation;  and 
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1  *'(B)  the  Commission  may  not  assess  a  fee 

2  on  such  activity  pursuant  to  section  17  in  ex- 

3  cess  of  V4  of  1  percent  of  the  gross  revenue 

4  from  such  activity. 

5  "(4)  Rescission.— The  Commission  may,  for 

6  just  cause  and  after  an  opportunity  for  a  hearing, 

7  rescind  a  certificate  of  self-regulation  by  majority 

8  vote  of  the  members  of  the  Commission. 

9  "(d)  License  Revocation. — If,  after  the  issuance 

10  of  any  license  by  an  Indian  tribe  under  this  section,  the 

11  Indian  tribe  receives  reliable  information  fi-om  the  Com- 

12  mission  indicating  that  a  licensee  does  not  meet  any  stand- 

13  ard  established  under  section  7(c)  or  10,  or  any  other  ap- 

14  plicable  regulation  promulgated  by  the  Commission,  the 

15  Indian  tribe — 

16  "(1)  shall  suspend  such  license;  and 

17  "(2)  after  notice  and  hearing  under  procedures 

18  established  pursuant  to  applicable  tribal  law,  may 

19  revoke  such  license. 

20  '^EC.  12.  CLASS  m  GAMING  ON  INDIAN  LANDS. 

21  "(a)  Requirements  for  the  Conduct  of  Class 

22  III  Gaming  on  Indian  Lands. — 

23  "(1)  In  general. — Class  III  gaming  activities 

24  shall  be  lawful  on  Indian  lands  only  if  such  activities 

25  are — 
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1  "(A)  authorized  by  a  compact  that — 

2  "(i)  is  approved  pursuant  to  tribal  law 

3  by  the  governing  body  of  the  Indian  tribe 

4  having  jurisdiction  over  such  lands; 

5  "(ii)  meets  the  requirements  of  sec- 

6  tion  11(b)(3)  for  the  conduct  of  class  II 

7  gaming;  and 

8  "(iii)  is  approved  by  the  Secretary; 

9  "(B)  located  in  a  State  that  permits  such 

10  gaming  for  any  purpose  by  any  person;  and 

11  "(C)  conducted  in  conformance  with  a  trib- 

12  al-State  compact  that — 

13  "(i)  is  in  effect;  and 

14  "(ii)  is— 

15  "(I)   entered  into  by  an   Indian 

16  tribe  and  a  State  and  approved  by  the 

17  Secretary  under  paragraph  (2);  or 

18  "(II)    issued    by    the    Secretary 

19  under  paragraph  (2). 

20  "(2)  Compact  negotiations. — 

21  "(A)  In  general. — 

22  "(i)   Compact   negotiations. — ^Any 

23  Indian  tribe  having  jurisdiction  over  the 

24  lands  upon  which  a  class  III  gaming  activ- 

25  ity  is  to  be   conducted   may  request  the 
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1  State  in  which  such  lands  are  located  to 

2  enter  into  negotiations  for  the  purpose  of 

3  entering  into  a  tribal-State  compact  gov- 

4  eming  the  conduct  of  class  III  gaming  ac- 

5  tivities. 

6  "(ii)   Requirements  for  request 

7  for  negotiations. — ^A  request  for  nego- 

8  tiations  under  clause  (i)  shall  be  in  writing 

9  and  shall  specify  each  gaming  activity  that 

10  the  Indian  tribe  proposes  for  inclusion  in 

11  the  compact.  Not  later  than  30  days  after 

12  receipt  of  such  written  request,  the  State 

13  shall  respond  to  the  Indian  tribe. 

14  "(iii)  Commencement  of  compact 

15  negotiations. — Compact         negotiations 

16  conducted  under  this  paragraph  shall  com- 

17  mence  not  later  than  30  days  after  the 

18  date  on  which  a  response  by  a  State  is  due 

19  to  the  Indian  tribe,  and  shall  be  completed 

20  not  later  than  120  days  after  the  initiation 

21  of  compact  negotiations,  unless  the  State 

22  and  the  Indian  tribe  agree  to  a  different 

23  period  of  time  for  the  completion  of  com- 

24  pact  negotiations. 
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1  "(iv)  Inability  to  meet  deadlines 

2  FOR  negotiations. — 

3  "(I)      Notification. — If      the 

4  State  and  the  Indian  tribe  find  that 

5  the  State  and  Indian  tribe  are  unable 

6  to  commence  or  complete  compact  ne- 

7  gotiations  within  the  appUcable  time 

8  periods   provided   in   this   subsection, 

9  the  Indian  tribe  shall  notify  the  Sec- 

10  retary. 

11  "(II)   Presentation   of   posi- 

12  TIONS. — Upon    receipt    of    a    notice 

13  under    subclause    (I),    the    Secretary 

14  shall  request  that  the  tribe  and  the 

15  State    present    their    respective    posi- 

16  tions,   not  later  than   60   days  after 

17  such  request,  regarding — 

18  "(aa)   the   gaming  activities 

19  that  the  tribe  seeks  to  conduct 

20  that   are  permissible  under  this 

21  Act; 

22  "(bb)  the  fi-amework  for  reg- 

23  ulation  of  tribal  gaming;  and 
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1  "(ec)  such  other  matters  as 

2  the  Secretary  may  consider  ap- 

3  propriate. 

4  "(B)  Approval  of  compact. — Not  later 

5  than  90  days  after  the  date  of  expiration  of  the 

6  60-day  period  specified  in  subparagraph   (A), 

7  the   Secretary  shall   approve   a  compact  that 

8  meets   the   requirements   of  this   section,    and 

9  shall  pubhsh  the  compact  in  the  Federal  Reg- 

10  ister.  The  compact  shall — 

11  "(i)  include  provisions — 

12  "(I)  that  best  meet  the  objectives 

13  of  this  Act;  and 

14  "(H)   for   background   investiga- 

15  tions,  internal  controls,  and  Ucensing 

16  that  are  consistent  with  this  Act  (in- 

17  eluding    regulations    promulgated    by 

18  the  Conmiission  pursuant  to   section 

19  7(c));  and 

20  "(ii)  not  violate — 

21 ,  "(I)  any  provision  of  this  Act  (in- 

22  eluding    regulations    promulgated    by 

23  the  Commission  pursuant  to  this  Act); 

24  "(II)  any  other  provision  of  Fed- 

25  eral  law;  or 
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1  "(III)  the  trust  obligation  of  the 

2  United  States  to  Indians. 

3  "(C)     Mandatory    disapproval. — Not- 

4  withstanding  any  other  provision  of  this  Act, 

5  the  Secretary  shall  not  have  the  authority  to 

6  approve    a   compact    if   the    compact    requires 

7  State  regulation  of  Indian  gaming  absent  the 

8  consent  of  the  State  or  the  Indian  tribe. 

9  "(D)  Effect  of  publication  of  com- 

10  PACT. — Except  for  an  appeal  conducted  under 

11  subchapter  II  of  chapter  5  of  title  5,  United 

12  States  Code,  by  an  Indian  tribe  or  a  State  asso- 

13  ciated  with  the  publication  of  the  compact,  the 

14  publication  of  a  compact  pursuant  to  subpara- 

15  graph  (B)  that  permits  a  form  of  class  III  gam- 

16  ing  shall,  for  the  purposes  of  this  Act,  be  con- 

17  elusive  evidence  that  such  class  III  gaming  is 

18  an  activity  subject  to  negotiations  under  the 

19  laws  of  the  State  where  the  gaming  is  to  be 

20  conducted,  in  any  matter  under  consideration 

21  by  the  Commission  or  a  Federal  court. 

22  "(E)   Effective   date   of   compact. — 

23  Any  compact  negotiated  under  this  subsection 

24  shall  become  effective  upon  the  publication  of 
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1  the  compact  in  the  Federal  Register  by  the  Sec- 

2  retary. 

3  "(F)  Duties  of  commission. — Consistent 

4  with  the  provisions  of  sections  7(c),  8,  and  10, 

5  the  Commission  shall  monitor  and,  if  specifi- 

6  eally  authorized,  regulate  and  Ucense  class  III 

7  gaming  with  respect  to  any  compact  that  is  ap- 

8  proved  by  the  Secretary  under  this  subsection 

9  and  published  in  the  Federal  Register. 

10  "(3)  Provisions  of  compacts. — 

11  "(A)  In  general. — ^A  compact  negotiated 

12  under  this  subsection  may  include  provisions  re- 

13  lating  to — 

14  "(i)   the   appUcation   of  the   criminal 

15  and  civil  laws  (including  regulations)  of  the 

16  Indian  tribe  or  the  State  that  are  directly 

17  related  to,  and  necessary  for,  the  licensing 

18  and  regulation  of  such  activity  in  a  manner 

19  consistent  with  sections  7(c),  8,  and  10; 

20  "(ii)   the   allocation   of  criminal   and 

21  civil  jurisdiction  between  the  State  and  the 

22  Indian  tribe  necessary  for  the  enforcement 

23  of  such  laws  (including  regulations); 

24  "(iii)  the  assessment  by  the  State  of 

25  the  costs  associated  with  such  activities  in 
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1  such  amounts  as  are  necessary  tx)  deftly 

2  the  costs  of  regulating  such  activity; 

3  "(iv)  taxation  by  the  Indian  tribe  of 

4  such   activity   in   amounts   comparable   to 

5  amounts  assessed  by  the  State  for  com- 

6  parable  activities; 

7  "(v)  remedies  for  breach  of  compact 

8  provisions; 

9  "(vi)   standards  for  the  operation  of 

10  such  activity  and  maintenance  of  the  gam- 

11  ing  facility,  including  licensing,  in  a  man- 

12  ner  consistent  with  sections  7(c),  8,  and 

13  10;  and 

14  "(vii)    any   other   subject   that   is   di- 

15  rectly  related  to  the  operation  of  gaming 

16  activities   and   the   impact   of  gaming   on 

17  tribal,  State,  and  local  governments. 

18  "(B)    Statutory    construction    with 

19  RESPECT   TO   ASSESSMENTS. — Except   for   any 

20  assessments  for  services  agreed  to  by  an  Indian 

21  tribe  in  compact  negotiations,  nothing  in  this 

22  section  may  be  construed  as  conferring  upon  a 

23  State  or  any  political  subdivision  thereof  the  au- 

24  thority  to  impose  any  tax,  fee,  charge,  or  other 

25  assessment  upon   an   Indian   tribe,   an   Indian 
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1  gaming  operation  or  the  value  generated  by  the 

2  gaming  operation,  or  any  person  or  entity  au- 

3  thorized  by  an  Indian  tribe  to  engage  in  a  class 

4  III  gaming  activity  in  conformance  with  this 

5  Act. 

6  "(4)    Statutory   construction   with    re- 

7  spect  to  certain  rights  of  indian  tribes. — 

8  Nothing  in  this  subsection  impairs  the  right  of  an 

9  Indian  tribe  to  regulate  class  III  gaming  on  the  In- 

10  dian  lands  of  the  Indian  tribe  concurrently  with  a 

11  State  and  the  Commission,  except  to  the  extent  that 

12  such  regulation  is  inconsistent  with,  or  less  stringent 

13  than,  this  Act  or  any  laws  (including  regulations) 

14  made  applicable  by  any  compact  entered  into  by  the 

15  Indian  tribe  under  this  subsection  that  is  in  effect. 

16  "(5)  Exemption. — The  provisions  of  section  2 

17  of  the  Act  of  January  2,  1951  (commonly  referred 

18  to  as  the  'Gambhng  Devices  Transportation  Act') 

19  (64  Stat.  1134,  chapter  1194,  15  U.S.C.  1175)  shall 

20  not  apply  to  any  class  II  gaming  activity  or  any 

21  gaming  activity  conducted  pursuant  to  a  compact 

22  entered  into  after  the  date  of  enactment  of  this  Act, 

23  but  in  no  event  shall  this  paragraph  be  construed  as 

24  invalidating  any  exemption  from  the  provisions  of 
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1  such  section  2  for  any  compact  entered  into  prior  to 

2  the  date  of  enactment  of  this  Act. 

3  "(b)  Jurisdiction  of  United  States  District 

4  Court  for  the  District  op  Columbia. — The  United 

5  States  District  Court  for  the  District  of  Columbia  shall 

6  have  jurisdiction  over  any  action  initiated  by  the  Sec- 

7  retary,  the  Commission,  a  State,  or  an  Indian  tribe  to  en- 

8  force  any  provision  of  a  compact  entered  into  under  sub- 

9  section  (a)  or  to  enjoin  a  class  III  gaming  activity  located 

10  on  Indian  lands  and  conducted  in  violation  of  any  compact 

11  that  is  in  effect  and  that  was  entered  into  under  sub- 

12  section  (a). 

13  "(c)  Approval  op  Compacts. — 

14  "(1)  In  general. — The  Secretary  is  authorized 

15  to  approve  any  compact  between  an  Indian  tribe  and 

16  a  State  governing  the  conduct  of  class  III  gaming  on 

17  Indian  lands  of  such  Indian  tribe  entered  into  under 

18  subsection  (a). 

19  "(2)    Reasons    for    disapprovai^    by    sec- 

20  retary. — The  Secretary  may  disapprove  a  compact 

21  entered  into  under  subsection  (a)  only  if  such  com- 

22  pact  violates  any — 

23  "(A)  provision  of  this  Act  or  any  regula- 

24  tion  promulgated  by  the  Commission  pursuant 

25  to  this  Act; 
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1  "(B)  other  provision  of  Federal  law;  or 

2  "(C)  trust  obligation  of  the  United  States 

3  to  Indians. 

4  "(3)  Effect  of  failure  to  act  on  com- 

5  PACT. — If  the   Secretary  fails   to   approve   or   dis- 

6  approve  a  compact  entered  into  under  subsection  (a) 

7  before  the  date  that  is  45  days  after  the  date  on 

8  which  the  compact  is  submitted  to  the  Secretary  for 

9  approval,  the  compact  shall  be  considered  to  have 

10  been  approved  by  the  Secretary,  but  only  to  the  ex- 

1 1  tent  the  compact  is  consistent  with  the  provisions  of 

12  this  Act  and  the  regulations  promulgated  by  the 

13  Commission  pursuant  to  this  Act. 

14  "(4)  Notification. — The  Secretary  shall  pub- 

15  lish  in  the  Federal  Register  notice  of  any  compact 

16  that  is  approved,  or  considered  to  have  been  ap- 

17  proved,  under  this  subsection. 

18  "(d)  Revocation  of  Ordinance. — 

19  "(1)  In  general. — The  governing  body  of  an 

20  Indian  tribe,  in  its  sole  discretion,  may  adopt  an  or- 

21  dinance  or  resolution  revoking  any  prior  ordinance 

22  or  resolution  that  authorized  class  III  gaming  on  the 

23  Indian  lands  of  the  Indian  tribe.   Such  revocation 

24  shall  render  class  III  gaming  illegal  on  the  Indian 

25  lands  of  such  Indian  tribe. 
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1  "(2)  Publication  op  revocation. — ^An  In- 

2  dian  tribe  shall  submit  any  revocation  ordinance  or 

3  resolution  described  in  paragraph  (1)  to  the  Com- 

4  mission.   The  Commission  shall  publish  such  ordi- 

5  nance  or  resolution  in  the  Federal  Register.  The  rev- 

6  ocation   provided  by  such   ordinance   or   resolution 

7  shall  take  effect  on  the  date  of  such  publication. 

8  "(3)  Conditional  operation. — Notwithstand- 

9  ing  any  other  provision  of  this  subsection — 

10  "(A)  any  person  or  entity  operating  a  class 

11  III  gaming  activity  pursuant  to  this  paragraph 

12  on  the  date  on  which  an  ordinance  or  resolution 

13  described  in  paragraph  (1)  that  revokes  author- 

14  ization  for  such  class  III  gaming  activity  is  pub- 

15  hshed  in  the  Federal  Register  may,  during  the 

16  1-year  period  beginning  on  the  date  on  which 

17  such  revocation,  ordinance,  or  resolution  is  pub- 

18  lished  under  paragraph  (2),  continue  to  operate 

19  such  activity  in  conformance  with  an  applicable 

20  compact  entered  into  under  subsection  (a)  that 

21  is  in  effect;  and 

22  "(B)   any  civil   action  that  arises  before, 

23  and  any  crime  that  is  committed  before,  the 

24  termination  of  such  1-year  period  shall  not  be 
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1  affected  by  such  revocation  ordinance,  or  reso- 

2  lution. 

3  ''(e)  Certain  Class  III  Gaming  Activities. — 

4  "(1)  Compacts  entered  into  before  the 

5  date  of  enactment  of  the  INDIAN  GAMING  REG- 

6  UI^TORY    ACT    AMENDMENTS    ACT    OF    1995. — Class 

7  III  gaming  activities  that  are  authorized  under  a 

8  compact  approved  or  issued  by  the  Secretary  under 

9  the  authority  of  this  Act  prior  to  the  date  of  enact- 

10  ment  of  the  Indian  Gaming  Regulatory  Act  Amend- 

11  ments  Act  of  1995  shall,  during  such  period  as  the 

12  compact  is  in  effect,  remain  lawful  for  the  purposes 

13  of  this  Act,  notwithstanding  the  Indian  Gaming  Beg- 

14  ulatory   Act    Amendments    Act    of    1995    and    the 

15  amendments  made  by  such  Act  or  any  change  in 

16  State  law  enacted  after  the  approval  or  issuance  of 

17  the  compact. 

18  "(2)     COMPAC^T     ENTERED     INTO     AFTER     THE 

19  DATE  OF  ENACTMENT  OF  THE  INDIAN  GAMING  REG- 

20  ULATORY    ACT    AMENDMENTS    ACT    OF     1995. — ^Any 

21  compact  entered  into  under  subsection  (a)  after  the 

22  date  specified  in  paragraph  (1)  shall  remain  lawful 

23  for  the  purjwses  of  this  Act,  notwithstanding  any 

24  change  in  State  law  enacted  after  the  approval  or  is- 

25  suance  of  the  comj)act. 
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1  "SEC.  13.  REVIEW  OF  CONTRACTS. 

2  "(a)  Contracts  Included. — The  Commission  shall 

3  review  and  approve  or  disapprove — 

4  "(1)   any  management  contract  for  the  oper- 

5  ation  and  management  of  any  gaming  activity  that 

6  an  Indian  tribe  may  engage  in  under  this  Act;  and 

7  "(2)  unless  licensed  by  an  Indian  tribe  consist- 

8  ent  with  the  minimum  Federal  standards  adopted 

9  pursuant  to  section  7(c),  any  gaming-related  con- 

10  tract. 

11  "(b)  Management  Contract  Requirements. — 

12  The  Commission  shall  approve  any  management  contract 

13  between  an  Indian  tribe  and  a  person  hcensed  by  an  In- 

14  dian  tribe  or  the  Commission  that  is  entered  into  pursuant 

15  to  this  Act  only  if  the  Commission  determines  that  the 

16  contract  provides  for — 

17  "(1)  adequate  accounting  procedures  that  are 

18  maintained,  and  verifiable  financial  reports  that  are 

19  prepared  by  or  for,  the  governing  body  of  the  Indian 

20  tribe  on  a  monthly  basis; 

21  "(2)  access  to  the  daily  gaming  operations  by 

22  appropriate  officials  of  the  Indian  tribe  who  shall 

23  have  the  right  to  verify  the  daily  gross  revenues  and 

24  income  derived  from  any  gaming  activity; 
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1  "(3)  a  minimum  guaranteed  payment  to  the  In- 

2  dian  tribe  that  has  preference  over  the  retirement  of 

3  any  development  and  construction  costs; 

4  "(4)  an  agreed  upon  ceiUng  for  the  repayment 

5  of  any  development  and  construction  costs; 

6  "(5)  a  contract  term  of  not  to  exceed  5  years, 

7  except  that,  upon  the  request  of  an  Indian  tribe,  the 

8  Commission  may  authorize  a  contract  term  that  ex- 

9  ceeds  5  years  but  does  not  exceed  7  years,  if  the 

10  Commission  is  satisfied  that  the  capital  investment 

11  required,  and  the  income  projections  for  the  particu- 

12  lar  gaming  activity,  require  the  additional  time;  and 

13  "(6)   grounds  and  mechanisms  for  the  termi- 

14  nation   of  the  contract,   but  any  such   termination 

15  shall  not  require  the  approval  of  the  Commission. 

16  "(c)  Management  Fee  Based  on  Percentage  of 

17  Net  Revenues. — 

18  "(1)  Percentage  fee. — The  Commission  may 

19  approve  a  management  contract  that  provides  for  a 

20  fee  that  is  based  on  a  percentage  of  the  net  revenues 

21  of  a  tribal  gaming  activity  if  the  Commission  deter- 

22  mines  that  such  percentage  fee  is  reasonable,  taking 

23  into  consideration  surrounding  circumstances. 

24  "(2)    Fee    amount. — Except    as    provided    in 

25  paragraph  (3),  a  fee  described  in  paragraph  (1)  shall 
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1  not  exceed  an  amount  equal  to  30  percent  of  the  net 

2  revenues  described  in  such  paragraph. 

3  "(3)  Exception. — Upon  the  request  of  an  In- 

4  dian  tribe,  if  the  Commission  is  satisfied  that  the 

5  capital  investment  required,  and  income  projections 

6  for,  a  tribal  gaming  activity,  necessitate  a  fee  in  ex- 

7  cess  of  the  amount  specified  in  paragraph  (2),  the 

8  Commission  may  approve  a  management  contract 

9  that  provides  for  a  fee  described  in  paragraph  (1)  in 

10  an  amount  in  excess  of  the  amount  specified  in  para- 

11  graph  (2),  but  not  to  exceed  40  percent  of  the  net 

12  revenues  described  in  paragraph  (1). 

13  "(d)      GaiMing-Rei^tkd     Contract     Require- 

14  MENTS. — The  Commission  shall  approve  a  gaming-related 

15  contract  covered  under  subsection  (a)(2)  that  is  entered 

16  into  pursuant  to  this  Act  only  if  the  Commission  deter- 

1 7  mines  that  the  contract  provides  for — 

18  "(1)  grounds  and  mechanisms  for  termination 

19  of  the  contract,  but  such  termination  shall  not  re- 

20  quire  the  approval  of  the  Commission;  and 

21  "(2)  such  other  provisions  as  the  Commission 

22  may  be  empowered  to  impose  by  this  Act. 

23  "(e)  Time  Period  for  Review. — 

24  "(1)  In  generai.. — Except  as  provided  in  para- 

25  graph  (2),  not  later  than  90  days  after  the  date  on 
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1  which  a  management  contract  or  other  gaming-relat- 

2  ed  contract  is  submitted  to  the  Commission  for  ap- 

3  proval,  the  Commission  shall  approve  or  disapprove 

4  such  contract  on  the  merits  of  the  contract.  The 

5  Commission  may  extend  the  90-day  period  for  an 

6  additional  period  of  not  more  than  45  days  if  the 

7  Commission  notifies  the  Indian  tribe  in  writing  of 

8  the  reason  for  the  extension  of  the  period.  The  In- 

9  dian  tribe  may  bring  an  action  in  the  United  States 

10  District  Court  for  the  District  of  Columbia  to  com- 

11  pel  action  by  the  Commission  if  a  contract  has  not 

12  been   approved  or  disapproved  by  the  termination 

13  date  of  an  applicable  period  under  this  subsection. 

14  "(2)  Effect  of  failure  of  commission  to 

15  act  on  certain  gaming-related  contract. — 

16  Any   gaming-related   contract   for   an    amount   less 

17  than  or  equal  to  $100,000  that  is  submitted  to  the 

18  Commission  pursuant  to  paragraph  (1)  by  a  person 

19  who  holds  a  valid  license  that  is  in  effect  under  this 

20  Act  shall  be  deemed  to  be  approved,  if  by  the  date 

21  that  is  90  days  after  the  contract  is  submitted  to  the 

22  Commission,  the  Commission  fails  to  approve  or  dis- 

23  approve  the  contract. 
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1  "(f)  Contract  Modifications  and  Void  Con- 

2  tracts. — The  Commission,   after  providing  notice  and 

3  hearing — 

4  "(1)  shall  have  the  authority  to  require  appro- 

5  priate  contract  modifications  to  ensure  compliance 

6  with  the  provisions  of  this  Act;  or 

7  "(2)  may  void  any  contract  regulated  by  the 

8  Commission  under  this  Act  if  the  Commission  deter- 

9  mines  that  any  of  the  provisions  of  this  Act  have 

10  been  violated  by  the  terms  of  the  contract. 

11  "(g)  Interests  in  Real  Property. — No  contract 

12  regulated  by  this  Act  may  transfer  or,  in  any  other  man- 

13  ner,  convey  any  interest  in  land  or  other  real  property, 

14  unless  specific  statutory  authority  exists,  all  necessary  ap- 

15  provals  for  such  transfer  or  conveyance  have  been  ob- 

16  tained,  and  such  transfer  or  conveyance  is  clearly  specified 

17  in  the  contract. 

18  "(h)  Authority  of  the  Secretary. — The  author- 

19  ity  of  the  Secretary  under  section  2103  of  the  Revised 

20  Statutes  (25  U.S.C.  81)  shall  not  extend  to  any  contract 

21  or  agreement  that  is  regulated  pursuant  to  this  Act. 

22  "(i)  Disapproval  of  Contracts. — The  Commis- 

23  sion  may  not  approve  a  contract  if  the  Commission  deter- 

24  mines  that — 
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1  "(1)  any  person  having  a  direct  financial  inter- 

2  est  in,  or  management  responsibility  for,  such  con- 

3  tract,  and,  in  the  case  of  a  corporation,  any  individ- 

4  ual  who  serves  on  the  board  of  directors  of  such  cor- 

5  poration,  and  any  of  the  stockholders  who  hold  (di- 

6  rectly  or  indirectly)  10  percent  or  more  of  its  issued 

7  and  outstanding  stock — 

8  "(A)  is  an  elected  member  of  the  governing 

9  body  of  the  Indian  tribe  which  is  a  party  to  the 

10  contract; 

11  "(B)  has  been  convicted  of  any  felony  or 

12  gaming  offense; 

13  "(C)  has  knowingly  and  willfully  provided 

14  materially  important  false  statements  or  infor- 

15  mation  to  the  Commission  or  the  Indian  tribe 

16  pursuant  to  this  Act  or  has  refused  to  respond 

17  to  questions  propounded  by  the  Commission;  or 

18  "(D)  has  been  determined  to  be  a  person 

19  whose  prior  activities,  criminal  record,  if  any,  or 

20  reputation,    habits,    and    associations    pose    a 

21  threat  to  the  public  interest  or  to  the  effective 

22  regulation  and  control  of  gaming,  or  create  or 

23  enhance  the  dangers  of  unsuitable,  unfair,  or  il- 

24  legal  practices,  methods,  and  activities  in  the 

25  conduct  of  gaming  or  the  carrying  on  of  the 
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1  business  and  financial  arrangements  incidental 

2  thereto; 

3  "(2)  the  contractor — 

4  "(A)  has  unduly  interfered  or  influenced 

5  for  its  gain  or  advantage  any  decision  or  proc- 

6  ess  of  tribal  government  relating  to  the  gaming 

7  activity;  or 

8  "(B)  has  attempted  to  interfere  or  influ- 

9  enee  a  decision  pursuant  to  subparagraph  (A); 

10  "(3)  the  contractor  has  deliberately  or  substan- 

1 1  tially  failed  to  comply  with  the  terms  of  the  contract; 

12  or 

13  "(4)  a  trustee,  exercising  the  skill  and  diligence 

14  that  a  trustee  is  commonly  held  to,  would  not  ap- 

15  prove  the  contract. 

16  '^SEC.  14.  REVIEW  OF  EXISTING  CONTRACTS;  INTERIM  AU- 

17  THORTTY. 

18  "(a)  Review  of  Existing  Contracts. — 

19  "(1)  In  general. — ^At  any  time  after  the  Com- 

20  mission  is  sworn  in  and  has  promulgated  regulations 

21  for  the  implementation  of  this  Act,  the  Commission 

22  shall  notify  each  Indian  tribe  and  management  con- 

23  tractor  who,  prior  to  the  enactment  of  the  Indian 

24  Gaming  Regulatory  Act  Amendments  Act  of  1995, 

25  entered  into  a  management  contract  that  was  ap- 

•S  487  IS 


83 


80 

1  proved  by  the  Secretary,  that  the  Indian  tribe  is  re- 

2  quired  to  submit  to  the  Commission  such  contract, 

3  including  all  collateral  agreements  relating  to  the 

4  gaming  activity,  for  review  by  the  Commission  not 

5  later  than  60  days  after  such  notification.  Any  such 

6  contract  shall  be  valid  under  this  Act,  unless  the 

7  contract  is  disapproved  by  the  Commission  under 

8  this  section. 

9  "(2)  Review.— 

10  "(A)  In  general.— Not  later  than   180 

11  days   after  the   submission   of  a   management 

12  contract,  including  all  collateral  agreements,  to 

13  the  Commission  pursuant  to  this  section,  the 

14  Commission  shall  review  the  contract  to  deter- 

15  mine  whether  the  contract  meets  the  require- 

16  ments  of  section  13  and  was  entered  into  in  ac- 

17  cordance  with  the  procedures  under  such  sec- 

18  tion. 

19  "(B)     Approval     of     contract. — The 

20  Commission  shall  approve  a  management  con- 

21  tract  submitted  for  review  under  subsection  (a) 

22  if  the  Commission  determines  that — 

23  "(i)  the  management  contract  meets 

24  the  requirements  of  section  13;  and 
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1  *'(ii)  the  management  contractor  has 

2  obtained  all  of  the  licenses  that  the  con- 

3  tractor  is  required  to  obtain  under  this 

4  Act. 

5  "(C)  Notification  of  necessary  modi- 

6  FICATIONS. — If  the  Commission  determines  that 

7  a  contract  submitted  under  this  section  does 

8  not  meet  the  requirements  of  section  13,  the 

9  Commission  shall  provide  written  notification  to 

10  the  parties  to  such  contract  of  the  necessary 

11  modifications  and  the  parties  shall  have   180 

12  days  to  make  the  modifications. 

13  "(b)  Interim  Authority  of  the  National  Indian 

14  Gaming  Commission. — 

15  "(1)  In  general. — Notwithstanding  any  other 

16  provision  of  this  Act,  the  Chairperson  and  the  asso- 

17  ciate  members  of  the  National  Indian  Gaming  Com- 

18  mission  who  are  holding  office  on  the  date  of  enact- 

19  ment  of  this  Act  shall  exercise  those  authorities  vest- 

20  ed  in  the  Federal  Indian  Gaming  Regulatory  Com- 

21  mission  by  this  Act  until  such  time  as  the  members 

22  of  the  Federal  Indian  Gaming  Regulatory  Commis- 

23  sion  are  sworn  into  office. 

24  "(2)  Transition. — Notwithstanding  any  other 

25  provision  of  law,  the  Commission  shall  exercise  the 
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1  authority  conferred  on  the  Commission  by  this  Act, 

2  and  until  such  time  as  the  Commission  promulgates 

3  revised  regulations  after  the  date  of  enactment  of 

4  the  Indian  Gaming  Regulatory  Act  Amendments  Act 

5  of  1995,  the  regulations  issued  under  this  Act,  as  in 

6  effect  on  the  day  before  such  date  of  enactment, 

7  shall  apply. 

8  "SEC.  15.  CIVIL  PENALTIES. 

9  "(a)  Amount. — Any  person  who  commits  any  act  or 

10  causes  to  be  done  any  act  that  violates  any  provision  of 

1 1  this  Act  or  the  rules  or  regulations  promulgated  under  this 

12  Act,  or  who  fails  to  cany  out  any  act  or  causes  the  failure 

13  to  carry  out  any  act  that  is  required  by  any  such  provision 

14  of  law  shall  be  subject  to  a  civil  penalty  in  an  amount 

15  equal  to  not  more  than  $50,000  per  day  for  each  such 

16  violation. 

17  "(b)  Assessment  and  Collection. — 

18  "(1)  In  general. — Each  civil  penalty  assessed 

19  under  this  section  shall  be  assessed  by  the  Commis- 

20  sion  and  collected  in  a  civil  action  brought  by  the 

21  Attorney  Greneral  on  behalf  of  the  United  States. 

22  Before  the  Commission  refers  civil  penalty  claims  to 

23  the  Attorney  General,   the  Commission  may  com- 

24  promise  the  civil  penalty  after  affording  the  person 

25  charged  with  a  violation  referred  to  in  subsection 
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1  (a),  an  opportunity  to  present  views  and  evidence  in 

2  support  of  such  action  by  the  Commission  to  estab- 

3  Hsh  that  the  alleged  violation  did  not  occur. 

4  "(2)  Penalty  amount. — In  determining  the 

5  amount  of  a  civil  penalty  assessed  under  this  section, 

6  the  Commission  shall  take  into  account — 

7  "(A)    the    nature,    circumstances,    extent, 

8  and  gravity  of  the  violation  committed; 

9  "(B)  with  respect  to  the  person  found  to 

10  have  committed  such  violation,  the  degree  of 

1 1  culpability,  any  history  of  prior  violations,  abil- 

12  ity  to  pay,  the  effect  on  ability  to  continue  to 

13  do  business;  and 

14  "(C)  such  other  matters  as  justice  may  re- 

15  quire. 

16  "(c)  Temporary  Closures. — 

17  "(1)  In  general. — The  Commission  may  order 

18  the  temporaiy  closure  of  all  or  part  of  an  Indian 

19  gaming  operation  for  a  substantial  violation  of  any 

20  provision  of  law  referred  to  in  subsection  (a). 

21  "(2)  Hearing  on  order  op  temporary  clo- 

22  SURE. — 

23  "(A)    In    general.— Not    later   than    30 

24  days  after  the  issuance  of  an  order  of  tem- 

25  px)rary  closure,  the  Indian  tribe  or  the  individ- 
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1  ual  owner  of  a  gaming  operation  shall  have  the 

2  right  to  request  a  hearing  before  the  Commis- 

3  sion  to  determine  whether  such  order  should  be 

4  made  permanent  or  dissolved. 

5  "(B)    Deadlines   relating   to    hear- 

6  ING. — Not  later  than  30  days  after  a  request 

7  for  a  hearing  is  made,  the  Commission  shall 

8  conduct  such  hearing.  Not  later  than  30  days 

9  after  the  termination  of  the  hearing,  the  Com- 

10  mission  shall  render  a  final  decision  on  the  clo- 

1 1  sure. 

12  "SEC.  16.  JUDICIAL  REVIEW. 

13  "A  decision  made  by  the  Commission  pursuant  to  see- 

14  tions  7,  8,  10,  13,  14,  and  15  shall  constitute  final  agency 

15  decisions  for  purposes  of  appeal  to  the  United  States  Dis- 

16  trict  Court  for  the  District  of  Columbia  pursuant  to  chap- 

17  ter  7  of  title  5,  United  States  Code. 

18  "SEC.  17.  COMMISSION  FUNDING. 

19  "(a)  Annual  Fees. — 

20  "(1)  In  general. — The  Commission  shall  es- 

21  tabhsh  a  schedule  of  fees  to  be  paid  to  the  Commis- 

22  sion  annually  by  gaming  operations  for  each  class  II 

23  and  class  III  gaming  activity  that  is  regulated  by 

24  this  Act. 

25  "(2)  Limitation  on  fee  rates. — 
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1  "(A)  In  general. — For  each  gaining  op- 

2  eration  regulated  under  this  Act,  the  rate  of  the 

3  fees   imposed  under  the   schedule   established 

4  under  paragraph  (1)  shall  not  exceed  2  percent 

5  of  the  net  revenues  of  such  gaming  operation. 

6  "(B)  Total  amount  of  pees. — The  total 

7  amount  of  all  fees  imposed  during  any  fiscal 

8  year  under  the  schedule  established  under  para- 

9  graph      (1)      shall     equal     not     more     than 

10  $25,000,000. 

11  "(3)  Annual  fee  rate. — The  Commission,  by 

12  a  vote  of  a  majority  of  the  members  of  the  Commis- 

13  sion,  shall  annually  adopt  the  rate  of  the  fees  au- 

14  thorized  by  this  section.  Such  fees  shall  be  payable 

15  to  the  Commission  on  a  monthly  basis. 

16  "(4)  Adjustment  of  fees. — The  fees  paid  by 

17  a  gaming  operation  may  be  adjusted  by  the  Commis- 

18  sion  to  reduce  the  amount  of  the  fees  by  an  amount 

19  that  takes  into  account  that  regulatory  functions  are 

20  performed  by  an  Indian  tribe,  or  the  Indian  tribe 

21  and  a  State,  pursuant  to  regulations  promulgated  by 

22  the  Commission. 

23  "(5)    Consequences   of   failure    to    pay 

24  fees. — Failure  to  pay  the  fees  imposed  under  the 

25  schedule  established  under  paragraph  (1)  shall,  sub- 
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1  ject  to  regulations  promulgated  by  the  Commission, 

2  be  grounds  for  revocation  of  the  approval  of  the 

3  Commission  of  any  Ucense  required  under  this  Act 

4  for  the  operation  of  gaming  activities. 

5  "(6)  Surplus  funds. — To  the  extent  that  rev- 

6  enue  derived  from  fees  imposed  under  the  schedule 

7  established  under  paragraph  (1)  exceed  the  limita- 

8  tion  in  paragraph   (2)(B)  or  are  not  expended  or 

9  committed  at  the  close  of  any  fiscal  year,  such  sur- 

10  plus  funds  shall  be  credited  to  each  gaming  activity 

11  that  is  the  subject  of  the  fees  on  a  pro  rata  basis 

12  against  such  fees  imposed  for  the  succeeding  year. 

13  "(b)  Reimbursement  of  Costs. — The  Commission 

14  is  authorized  to  assess  any  apphcant,  except  the  governing 

15  body  of  an  Indian  tribe,  for  any  license  required  pursuant 

16  to  this  Act.  Such  assessment  shall  be  an  amount  equal 

17  to  the  actual  costs  of  conducting  all  reviews  and  investiga- 

18  tions  necessary  for  the  Commission  to  determine  whether 

19  a  hcense  should  be  granted  or  denied  to  the  applicant. 

20  "(c)  Annual  Budget. — 

21  "(1)  In  GENEPlAL. — For  the  first  full  fiscal  year 

22  beginning  after  the  date  of  enactment  of  the  Indian 

23  Gaming  Regulatory  Act  Amendments  Act  of  1995, 

24  and  each  fiscal  year  thereafter,  the  Commission  shall 
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1  adopt  an  annual  budget  for  the  expenses  and  oper- 

2  ation  of  the  Commission. 

3  "(2)    Request    for    appropriations. — The 

4  budget  of  the  Commission  may  include  a  request  for 

5  appropriations  authorized  under  section  18. 

6  "(3)    Submission    to    congress. — Notwith- 

7  standing  any  other  provision  of  law,  a  request  for 

8  appropriations  made  pursuant  to  paragraph  (2)  shall 

9  be  submitted  by  the  Commission  directly  to  the  Con- 

10  gress  beginning  with  the  request  for  the  first  fall  fis- 

11  cal  year  beginning  after  the  date  of  enactment  of 

12  this   Act,   and   shall   include   the   proposed   annual 

13  budget  of  the  Commission  and  the  estimated  reve- 

14  nues  to  be  derived  from  fees. 

1 5  "^EC.  18.  AUTHORIZATION  OF  APPROPRIATIONS. 

16  "Subject  to  section  17,  there  are  authorized  to  be  ap- 

17  propriated  $5,000,000  to  provide  for  the  operation  of  the 

18  Commission  for  each  of  fiscal  years  1997,  1998,  and  1999, 

19  to  remain  available  until  expended. 

20  '^EC.  19.  MISCELLANEOUS. 

21  "(a)  Gaming  Proscribed  on  Lands  Acquired  in 

22  Trust.— 

23  "(1)  In  general. — Except  as  provided  in  para- 

24  graph  (2),  gaming  regulated  by  this  Act  shall  not  be 

25  conducted  on  lands  acquired  by  the   Secretary  in 
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1  trust  for  the  benefit  of  an  Indian  tribe  after  the  date 

2  of  enactment  of  this  Act,  unless — 

3  "(A)  such  lands  are  located  within  or  con- 

4  tiguous  to  the  boundaries  of  the  reservation  of 

5  the  Indian  tribe  on  the  date  of  enactment  of 

6  this  Act; 

7  "(B)  the  Indian  tribe  has  no  reservation  on 

8  the  date  of  enactment  of  this  Act  and  such 

9  lands  are  located  in  the  State  of  Oklahoma 

10  and— 

11  "(i)  are  within  the  boundaries  of  the 

12  former  reservation  of  the  Indian  tribe,  as 

13  defined  by  the  Secretary;  or 

14  "(ii)  are  contiguous  to  other  land  held 

15  in  trust  or  restricted  status  by  the  United 

16  States  for  the  Indian  tribe  in  the  State  of 

17  Oklahoma;  or 

18  "(C)   such  lands   are   located   in   a   State 

19  other  than  the  State  of  Oklahoma  and  are  with- 

20  in  the  last  recognized  reservation  of  the  Indian 

21  tribe  within  the  State  within  which  the  Indian 

22  tribe  is  presently  located. 

23  "(2)     Exemption     for     certain     trust 

24  LANDS. — Paragraph  (1)  does  not  apply  in  any  case 

25  in  which — 
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1  "(A)  the  Secretary,  after  consultation  with 

2  the    Indian    tribe    and    a    review    of   the    rec- 

3  ommendations,  if  any,  of  the  Governor  of  the 

4  State  in  which  such  lands  are  located,  and  any 

5  other  State  and  local  officials,  including  officials 

6  of  other  nearby  Indian  tribes,  determines  that 

7  a    gaming    establishment    on    newly    acquired 

8  lands — 

9  "(i)  would  be  in  the  best  interest  of 

10  the  Indian  tribe  and  the  members  of  the 

1 1  Indian  tribe;  and 

12  "(ii)  would  not  be  detrimental  to  the 

13  surrounding  community; 

14  "(B)  lands  are  taken  into  trust  as  part  of 

15  a  settlement  of  a  land  claim; 

16  "(C)  the  initial  reservation  of  an  Indian 

17  tribe  is  acknowledged  by  the  Secretary  under 

18  the  Federal  acknowledgment  process  or  by  an 

19  Act  of  Congress;  or 

20  "(D)  lands  are  restored  for  an  Indian  tribe 

21  that  is  restored  to  Federal  recognition. 

22  "(3)    Exemption. — Paragraph    (1)    shall    not 

23  apply  to — 

24  "(A)  any  lands  involved  in  the  trust  peti- 

25  tion  of  the  St.  Croix  Chippewa  Indians  of  Wis- 

•S  487  IS 


93 


90 

1  eonsin  that  is  the  subject  of  the  action  filed  in 

2  the  United  States  District  Court  for  the  Dis- 

3  trict  of  Columbia  entitled  St.  Croix  Chippewa 

4  Indians  of  Wisconsin  v.  United  States,  Civ.  No. 

5  86-2278;  or 

6  "(B)  the  interests  of  the  Miccosukee  Tribe 

7  of  Indians  of  Florida  in  approximately  25  con- 

8  tiguous  acres  of  land,  more  or  less,  in  Dade 

9  County,  Florida,  located  within  1  mile  of  the 

10  intersection  of  State  road  numbered  27   (also 

11  known   as   Krome  Avenue)   and  the   Tamiami 

12  Trail. 

13  "(4)  Authority  op  the  secretary. — Noth- 

14  ing  in  this  section  may  affect  or  diminish  the  au- 

15  thority  and  responsibility  of  the  Secretary  to  take 

16  land  into  trust. 

17  "(b)  Application  of  the  Internal  Revenue 

18  Code  of  1986.— 

19  "(1)  In  general. — The  provisions  of  the  Inter- 

20  nal  Revenue  Code  of  1986  (including  sections  1441, 

21  3402(q),  6041,  and  chapter  35  of  such  Code)  con- 

22  ceming  the  reporting  and  withholding  of  taxes  with 

23  respect  to  the  winnings  from  gaming  or  wagering 

24  operations  shall  apply  to  Indian  gaming  operations 

25  conducted  pursuant  to  this  Act,  or  under  a  compact 
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1  entered  into  under  section  12  that  is  in  effect,  in  the 

2  same  manner  as  such  provisions  apply  to  State  gam- 

3  ing   and   wagering   operations.   Any   exemptions   to 

4  States  with  respect  to  taxation  of  such  gaming  or 

5  wagering    operations    shall    be    allowed    to    Indian 

6  tribes. 

7  "(2)   Exemption. — The  provisions   of  section 

8  60501  of  the  Internal  Revenue  Code  of  1986  shall 

9  apply  to  an  Indian  gaming  establishment  that  is  not 
10  designated  by  the  Secretary  of  the  Treasury  as  a  fi- 
ll nancial  institution  pursuant  to  chapter  53  of  title 

12  31,  United  States  Code. 

13  "(3)    Statutory   construction. — This   sub- 

14  section  shall  apply  notwithstanding  any  other  pro\i- 

15  sion  of  law  enacted  before  the  date  of  enactment  of 

16  this  Act  unless  such  other  provision  of  law  specifi- 

17  cally  cites  this  subsection. 

18  "(c)  Access  to  Information  by  State  and  Trib- 

19  AL  Governments. — Subject  to  section  7(d),  upon  the  re- 

20  quest  of  a  State  or  the  governing  body  of  an  Indian  tribe, 

21  the  Commission  shall  make  available  any  law  enforcement 

22  information  which  it  has  obtained  pursuant  to  such  sec- 

23  tion,  unless  otherwise  prohibited  by  law,  in  order  to  enable 

24  the  State  or  the  Indian  tribe  to  carry  out  its  responsibil- 
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1  ities  under  this  Act  or  any  compact  approved  by  the  Sec- 

2  retaiy."; 

3  (3)  by  striking  section  20; 

4  (4)  by  redesignating  sections  21  through  24  as 

5  sections  20  through  23,  respectively;  and 

6  (5)  by  adding  at  the  end  the  following  new  sec- 

7  tion: 

8  "SEC.  24.  DEFINrnON  OF  FINANCIAL  INSTITUTIONS. 

9  "Section  5312(a)(2)  of  title  31,  United  States  Code, 

10  is  amended — 

11  "(1)  by  redesignating  subparagraphs  (X)   and 

12  (Y)  as  subparagraphs  (Y)  and  (Z),  respectively;  and 

13  "(2)  by  inserting  after  subparagraph  (W)  the 

14  following  new  subparagraph: 

15  "(X)  an  Indian  gaming  establishment;". 

16  SEC.  3.  CONFORMING  AMENDMENTS. 

17  (a)  Title  10.— Section  2323a(e)(l)  of  title  10,  Unit- 

18  ed  States  Code,  is  amended  by  striking  "section  4(4)  of 

19  the  Indian  Gaming  Regulatory  Act  (102  Stat.  2468;  25 

20  U.S.C.  2703(4))"  and  inserting  "section  4(16)  of  the  In- 

21  dian  Gaming  Regulatory  Act' ' . 

22  (b)   Title   18.— Title   18,  United  States  Code,   is 

23  amended — 

24  (1)  in  subsections  (c)  and  (d)  of  section  1166, 

25  by  striking  "section  11(d)(8)  of  the  Indian  Gaming 
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1  Regulatory  Act"  each  place  it  appears  and  inserting 

2  "section  12(a)(2)(B)  of  the  Indian  Gaming  Regu- 

3  latoiy  Act"; 

4  (2)  in  section  1167— 

5  (A)    in   subsection    (a),   by  striking   "Na- 

6  tional  Indian  Gaming  Commission"  and  insert- 

7  ing  "Federal  Indian  Gaming  Regulatory  Com- 

8  mission  established  under  section  5  of  the  In- 

9  dian  Gaming  Regulatory  Act";  and 

10  (B)    in   subsection    (b),   by   striking   "Na- 
il tional  Indian  Gaming  Commission"  and  insert- 

12  ing  "Federal  Indian  Gaming  Regulatory  Com- 

13  mission";  and 

14  (3)  in  section  1168— 

15  (A)    in   subsection    (a),   by   striking   "Na- 

16  tional  Indian  Gaming  Commission"  and  insert- 

17  ing  "Federal  Indian  Gaming  Regulatory  Com- 

18  mission  established  under  section  5  of  the  In- 

19  dian  Gaming  Regulatory  Act";  and 

20  (B)    in    subsection    (b),   by  striking   "Na- 

21  tional  Indian  Gaming  Commission"  and  insert- 

22  ing  "Federal  Indian  Gaming  Regulatory  Com- 

23  mission". 

24  (c)  InternaIj  Rp]\Ti]NUE  Code  of  1986. — Section 

25  168(j)(4)(A)(iv)  of  the  Internal  Revenue  Code  of  1986  is 
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1  amended  by  striking  "Indian  Regulatory  Act"  and  insert- 

2  ing  "Indian  Gaming  Regulatory  Act". 

3  (d)   Title  28.— Title  28,  United  States  Code,   is 

4  amended — 

5  (1)  in  section  3701(2)— 

6  (A)  by  striking  "section  4(5)  of  the  Indian 

7  Gaming  Regulatory  Act  (25  U.S.C.  2703(5))" 

8  and    inserting    "section    4(17)    of   the    Indian 

9  Gaming  Regulatory  Act";  and 

10  (B)  by  striking  "section  4(4)  of  such  Act 

11  (25   U.S.C.    2703(4))"    and   inserting   "section 

12  4(16)  of  such  Act";  and 

13  (2)  in  section  3704(b),  by  striking  "section  4(4) 

14  of  the  Indian  Gaming  Regulatory  Act"  and  inserting 

15  "section   4(16)    of  the   Indian   Gaming  Regulatory 

16  Act". 
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STATEMEP^  OF  HON.  DANIEL  K.  INOUYE,  U.S.  SENATOR  FROM 
HAWAII,  VICE  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

Senator  iNOUYE.  Thank  you  very  much,  Mr.  Chairman.  I  am 
pleased  to  be  with  you  this  morning  for  this  hearing.  And  I'm  cer- 
tain your  closing  remarks  have  been  most  pleasant  to  those  who 
heard  it.  It  must  have  been  most  reassuring. 

As  the  chairman  suggested,  I  think  all  of  us  should  keep  in  mind 
that  judgment  day  is  upon  us.  I  think  at  some  point,  the  U.S.  Sen- 
ate and  this  committee  in  particular  will  have  to  act  upon  this 
measure.  We  have  had,  as  the  chairman  noted,  15  hearings  in  4 
years,  and  we  cannot  just  go  on  forever  having  hearings. 

I  have  no  idea  when  the  markup  will  be,  but  I  somehow  suspect 
that  it  will  be  coming  soon.  So  your  words  and  your  thoughts  that 
you  express  today  will  be  extremely  important,  because  you  may 
have  the  last  word. 

Thank  you  very  much. 

The  Chairman.  Thank  you  very  much,  Senator  Inouye.  And 
again,  I  want  to  repeat  what  I've  said  on  hundreds  of  occasions, 
and  that  is,  without  your  leadership  on  this  issue,  we  would  not 
have  been  able  to  pass  an  original  piece  of  legislation,  nor  would 
we  have  been  able  to  make  sure  that  all  parties  are  heard  on  this 
very  contentious  issue. 

I  personally  know  of  hundreds  of  hours  of  meetings  that  you 
have  conducted  both  here  and  outside  of  Washington  in  your  dedi- 
cated efforts  to  try  and  have  some  agreement  on  this  very  difficult 
and  time  consuming  issue.  I  thank  you.  Senator  Inouye. 

Senator  Reid. 

STATEMENT  OF  HON.  HARRY  REID,  U.S.  SENATOR  FROM 

NEVADA 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

I  recognize  the  difficult  time  that  vou  and  Vice  Chairman  Inouye 
have  had  in  arriving  at  a  point  where  we  have  a  bill,  having  a 
hearing  on  this  bill.  We  have  spent  years  trying  to  work  out  the 
differences  between  Indian  nations,  the  various  Governors,  attor- 
neys general,  and  it's  been  very  difficult.  So  I'm  glad  we're  here 
and  that  we  have  a  bill. 

I  have  some  concerns,  I'm  not  going  to  be  able  to  stay  for  these 
hearings,  in  that  we  have  a  markup  on  our  appropriations  bill,  I 
have  to  go.  But  I  do  have  my  staff,  and  we're  very  interested  in 
the  tenor  of  these  witnesses'  testimony.  With  the  le^slation  as  now 
crafted,  and  I  recognize  that  this  is  only  a  beginning,  I  think  it's 
important  that  I  point  out  to  you,  Mr.  Chairman,  and  the  wit- 
nesses, I  do  have  some  concerns. 

The  Indian  Gaming  Regulatory  Act  was  to  give  tribes  the  same 
gaming  opportunity  as  non-Indians,  nothing  more,  nothing  less.  I 
think  this  is  fair.  I  think  this  legislation  that  we're  now  dealing 
with  leaves  States  at  a  disadvantage  in  scope  of  gaming,  and  cer- 
tainly after-acquired  lands.  I  understand  the  chairman  is  reviewing 
these  issues,  and  especially  that  regarding  gubernatorial  concur- 
rence. And  hopefully  by  the  time  the  markup  comes,  the  chairman 
will  have  arrived  at  a  decision  on  that. 

I  know  that  there  are  some  alternatives  that  you  have  offered. 
I  think  they're  important  to  look  at.  I  think  they  are  also  a  begin- 
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ning.  Tribes  should  be  allowed  the  same  games  to  the  same  extent 
as  those  allowed  for  non-Indians  under  State  law.  I'm  also  con- 
cerned about  a  provision  in  the  bill  that  would  give  the  Indian 
Gaming  Commission  too  much  latitude  in  defining  technological 
aids  for  class  II  gaming. 

I  also  think,  Mr.  Chairman,  they  need  to  look  at  the  makeup  of 
the  advisory  committee  that  you've  recommended  in  this  legisla- 
tion, that  is  the  Advisory  Committee  on  Regulatory  Standards.  I 
believe  that  we  need  to  consider  placing  some  minimum  standards 
within  this  legislation. 

There  are  other  areas  of  concern  that  I  won't  go  into  at  this  time. 
I  want  to  work  with  you  and  Vice  Chairman  Inouye  and  the  com- 
mittee to  improve  this  bill.  I  am  prepared  to  offer  amendments 
when  the  markup  comes. 

Again,  I  want  to  state  to  you,  Mr.  Chairman,  and  Senator 
Inouye,  how  difficult  I  know  your  work  as  been.  To  me,  as  kind  of 
an  outsider  waiting  for  something  to  happen,  I've  been  involved  in 
some  of  the  negotiations,  at  least  on  the  fringes.  And  I  know  how 
difficult  it's  been.  So  I  commend  both  of  you  for  your  work,  and  es- 
pecially you.  Chairman  McCain,  for  finally  having  a  bill  that  we 
can  work  on. 

The  Chairman.  Thank  you  very  much,  Senator  Reid. 

Our  first  witness  will  be  Raymond  C.  Scheppach,  who  is  the  exec- 
utive director  of  the  National  Governors  Association.  Thank  you, 
Mr,  Scheppach,  for  joining  us  this  morning,  and  we  look  forward 
to  your  testimony. 

STATEMENT  OF  RAYMOND  C.  SCHEPPACH,  EXECUTIVE 
DHIECTOR,  NATIONAL  GOVERNORS  ASSOCIATION 

Mr.  Scheppach.  Good  morning,  Mr.  Chairman  and  members  of 
the  committee. 

I  appear  before  the  committee  today  to  state  the  continuing  oppo- 
sition of  the  Nation's  Governors  regarding  many  of  the  proposed 
amendments  to  the  Indian  Gaming  Regulatory  Act.  I'd  like  to  have 
my  complete  statement  in  the  record,  but  I  will  summarize  it  with- 
in 5  minutes  as  requested. 

The  Chairman.  Without  objection. 

Mr.  Scheppach.  Under  S.  487,  States  would  find  themselves  in 
a  much  worse  position  than  under  the  original  act  with  respect  to 
major  State  issues.  Many  Governors  recently  have  sent  letters  and 
statements  to  the  chairman  and  vice  chairman  of  this  committee 
expressing  their  opposition  to  provisions  in  this  legislation. 

Attached  to  my  testimony  are  letters  from  six  Governors,  Arizona 
Governor  Symington,  California  Governor  Wilson,  Colorado  Gov- 
ernor Romer,  Michigan  Governor  Engler,  Minnesota  Governor 
Carlson,  and  Montana  Governor  Marc  Racicot.  And  in  addition,  I 
would  like  to  submit  two  additional  letters,  one  from  Governor 
Pataki  of  New  York  and  one  fi*om  Bill  Janklow  of  South  Dakota, 
also  opposing  this  legislation. 

The  Chairman.  Without  objection,  they  will  be  included. 

Mr.  Scheppach.  Thank  you,  Mr.  Chairman. 

Essentially,  the  States  have  two  issues.  We've  indicated  what 
they  were  previously.  One  is  of  course  the  scope  of  gaming.  Gov- 
ernors feel  very  strongly  that  they  should  not  be  forced  to  negotiate 
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compacts  for  gaming  activities  beyond  what  is  specifically  per- 
mitted under  State  law.  The  second  issue  relates  to  after-acquired 
lands — that  Governors'  concurrence  with  respect  to  acquisition  of 
land  in  trust  for  a  tribe  of  gaming  purposes  should  be  preserved. 

On  scope  of  gaming — clarification  of  scope  of  gaming  remains  a 
critical  issue  for  Governors,  who  strongly  believe  that  IGRA  should 
not  force  them  to  negotiate  beyond  the  boundaries  of  State  law. 
The  Ninth  Circuit's  decision  in  Rumsey  clearly  finds  that  States 
should  not  have  to  negotiate  for  gaming  activities  not  available  to 
other  people  in  the  State.  This  decision  reflects  what  States  believe 
to  be  the  original  intent  of  Congress  in  IGRA. 

Another  disturbing  amendment  would  allow  the  newly  formed 
Federal  Indian  Gaming  Regulatory  Commission  to  approve  a  gam- 
ing device  as  a  class  II  technological  aid,  thus  removing  it  from 
compacting  and  other  requirements  on  class  III  gaming.  Amend- 
ments to  IGRA  must  ensure  that  devices  such  as  video  pull  tabs 
can  never  be  redefined  as  class  II  aids. 

With  respect  to  after-acquired  lands,  Governors  are  stunned  that 
the  committee  is  even  considering  making  them  mere  advisers  in 
the  trust  land  designation  process  carried  out  under  the  authority 
of  the  Secretary  of  the  U.S.  Department  of  the  Interior.  States  find 
the  idea  that  the  Secretary  should  take  land  in  trust  for  a  tribe  for 
gaming  purposes,  regardless  of  whether  the  State's  own  Governor 
finds  tne  decision  to  be  in  the  best  interests  of  all  citizens,  to  be 
an  unacceptable  intrusion  into  State  authority  at  the  most  fun- 
damental levels. 

Governors  remain  adamant  that  Congress  uphold  its  original 
commitment  and  preserve  the  Governors'  meaningful  role  in  the 
Secretary's  decision  making  process  to  take  land  in  trust  for  gam- 
ing purposes. 

With  respect  to  regulatory  oversight.  Governors  have  not  devel- 
oped formal  policy  on  this  issue.  But  I  believe  it  is  safe  to  say  that 
they  would  support  oversight  mechanisms  designed  to  protect  the 
interests  of  Indian  tribal  governments  and  casino  patrons,  as  well 
as  preserve  the  integrity  of  the  gaming  operations  themselves. 
Many  States  already  perform  some  regulatory  functions  and  should 
be  given  the  opportunity  to  meet  minimum  standards  established 
by  the  amendments.  Further,  if  Federal  regulatoiy  standards  are 
to  be  implemented,  they  should  apply  to  all  class  III  gaming  activi- 
ties. 

With  respect  to  the  compacting  process,  I  would  say  that  neither 
the  one  in  the  original  bill  nor  the  two  alternatives  that  were  sent 
to  us  by  the  chairman  last  week  would  be  acceptable  to  Governors. 
I  must  return  to  the  States'  most  critical  issue  and  urge  the  com- 
mittee to  clarify  the  law  so  that  the  scope  of  gaming  available  to 
the  tribes  is  based  on  what  is  permitted  by  law  to  other  citizens 
of  the  State. 

Some  of  these  compacting  stalemates  would  be  resolved  if  the 
parties  knew  from  the  beginning  that  State  law  established  the 
threshold  of  the  gaming  activities  subject  to  compact  negotiation. 
Further,  States  will  not  support  a  compacting  process  that  will 
allow  a  tribe  to  avoid  negotiation  with  a  willing  State. 

In  conclusion,  Governors  respect  committee  members'  continuing 
efforts  to  resolve  the  complex  issue  involving  crafting  amendments 
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to  IGRAu  The  issues  of  clarification  of  the  scope  of  gaming  and  the 
preservation  of  the  Governors'  concurrence  authority  are  critical  to 
the  States.  S.  487,  as  presently  drafted,  is  unacceptable  and  would 
be  opposed  by  most  Governors. 

Thank  you,  Mr.  Chairman.  I'd  be  happy  to  answer  £iny  questions. 

[Prepared  statement  of  Mr.  Scheppach  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much,  sir. 

Do  you  agree  that  there  is  a  government-to-govemment  relation- 
ship between  the  Federal  Government  and  the  Indian  tribes?  Does 
your  organization  accept  that  concept? 

Mr.  Scheppach.  Yes;  I  think  we  do. 

The  Chairman.  Does  your  organization  accept  the  concept  of  trib- 
al sovereignty? 

Mr.  Scheppach.  Yes;  we  do. 

The  Chairman.  Then  in  your  testimony,  you  urged  the  committee 
to  adopt  legislation  on  scope  of  gaming  over  the  objections  of  an 
overwhelming  majority  of  Indian  tribes.  How  do  you  reconcile  this 
stance  with  your  own  position  that  the  committee  should  not  legis- 
late provisions  over  the  objections  of  State  Governors? 

Mr.  Scheppach.  Well,  we  think  the  original  act  was  fairly  clear 
and  that  the  Rumsey  decision  backs  up  our  understanding  that 
IGRA  requires  negotiation  outside  the  boundaries  of  State  law.  I 
think  it's  fine  if  a  Governor  wants  to  negotiate  beyond  what  State 
law  permits.  But  I  don't  think  it's  up  to  the  Federal  Government 
to  in  fact  force  that.  We  also  have  an  issue  of  State  sovereignty, 
which  is  important  here. 

The  Chairman.  I  understand  that,  and  I  don't  think  there's  any- 
one who  is,  well,  first  of  all,  let's  make  it  clear,  the  Rumsey  decision 
has  not  been  finally  decided  yet. 

Mr.  Scheppach.  I  understand  that. 

The  Chairman.  Are  we  in  the  business  now,  if  a  State  court  of 
appeals  makes  a  decision,  we  view  that  as  a  binding  decision? 

Mr.  Scheppach.  No;  it's  not  binding,  I  just  indicated  that  that 
interpretation  is  essentially  consistent  with  the  States'  interpreta- 
tion. 

The  Chairman.  Well,  I  think  that's  wonderful.  But  before  this 
Congress  or  the  States  should  be  bound  by  the  decision,  I  think  we 
should  see  the  final  adjudication  of  the  issue.  The  Ninth  Circuit 
Court  of  Appeals  is  rather  notorious  for  having  their  decisions  over- 
turned by  the  U.S.  Supreme  Court,  given  the  makeup  of  the  Ninth 
Circuit  Court  of  Appeals.  And  frankly,  some  of  us  in  the  west  are 
very  pleased  about  tnat. 

So  I  would  not  somehow  assume  that  the  Rumsey  decision  is  the 
final  decision  of  the  U.S.  Supreme  Court  on  this  issue,  and  I  would 
not  lean  on  it  too  heavily  if  I  were  you,  at  least  until  the  Supreme 
Court  rules. 

Here  we  have  a  situation,  Mr.  Scheppach,  that  under  the  Indian 
Gaming  Regulatory  Act,  where  the  Native  Americans,  I  hope  you 
would  agree,  the  Indian  tribes,  gave  up  some  of  their  sovereignty, 
because  the  Cabazon  decision,  as  we  all  know,  said  that  those  In- 
dian tribes  that  reside  within  that  State  have  the  right  to  engage 
in  the  same  level  of  gaming  that  is  allowed  in  that  State. 

The  Cabazon  decision  did  not  say  that  the  State  had  any  right 
to  regulate  that  gaming.  The  Cabazon  decision  didn't  say  that  the 
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State  had  any  right  to  interfere  in  any  way,  as  long  as  there  was 
the  same  level  of  gaming.  So  in  the  Inaian  Gaming  Re^latory  Act, 
under  the  leadership  of  Senator  Inouye,  the  Indian  tnbes  gave  up 
some  of  their  sovereignty  in  order  that  there  might  be  a  reasonable 
process  and  a  reasonable  kind  of  operation  in  consonance  with  the 
States. 

So  now  we  find  the  Governors  in  a  position  where  they,  if  they 
refuse  to  negotiate  with  the  tribes,  <^hen  the  tribes  either  engage  in 
illegal  gaming  or  they  don't  engage  in  gaming  at  all.  Now,  what  is 
the  Grovernors'  solution  to  that  problem? 

Mr.  SCHEPPACH.  Well,  I  think  that  there  is  the  possibility  of  a 
compromise,  but  that  involves  you  rewriting  the  legislation  so  that 
it  is  very  specific  with  respect  to  individual  games,  and  that  if  a 
State  allows  one  class  III  game,  it  does  not  mean  that  tribes  can 
operate  several  other  class  III  games.  If  in  fact  you're  willing  to  be 
very  specific  on  that,  then  I  think  some  of  the  expedited  compact- 
ing processes  that  you're  talking  about  may  in  fact  work.  But  they 
don't  work  when  the  whole  issue  of  scope  of  gaming  is  on  the  table 
as  part  of  that  process. 

The  Chairman.  If  I  hear  you  right,  Mr.  Scheppach,  first  you  are 
relying  on  in  your  written  testimony  and  your  verbal  statement  on 
the  Rumsey  decision,  which  basically  achieves  the  goal  that  you 
seek,  and  on  the  other  hand,  you  are  asking  us  to  define  scope  of 
gaming  over  the  objection  of  the  Indian  tribes.  And  at  the  same 
time,  you  don't  want  us  to  impose  an  arbitration  process  which 
would  lead  to  an  end  of  this  impasse  in  the  cases  where  they  now 
exist  and  did  exist  in  States  like  New  Mexico  for  many  years,  over 
your  objections.  Now,  I  don't  see  how  you  can  have  it  all  ways. 

Mr.  Scheppach.  What  I'm  saying  is  that  I  think  the  intent  of 
IGRA  was  essentially  to  be  game  specific  with  respect  to  class  III 
games.  I  think  the  courts  in  some  ways  have  interpreted  it  inappro- 
priately and  more  broadly.  I  happen  to  think  that  the  Ninth  Court 
decision  was  more  appropriate  in  terms  of  Congress'  original  intent 
was  in  enacting  IGRA.  And  I  think  that  what  our  position  is,  is 
that  we  need  to  go  back  to  that  original  intent. 

The  Chairman.  But  don't  you  understand  our  position  that  if  the 
Native  Americans  object,  if  the  Indian  tribes  object  to  us  address- 
ing the  scope  of  gaming  issue,  their  objection  is  as  valid  as  your 
objection  to  us  addressing  the  gridlock  on  the  compacting  issue. 

Mr.  Scheppach.  Well,  Mr.  Chairman,  I  think  the  bill  as  written 
substantially  reduces  State  authority,  in  the  Governors'  concur- 
rence in  trust  land  acquisition,  in  the  scope  of  gaming,  and  in  giv- 
ing the  Commission  the  right  to  circumvent  some  of  the  class  III 
definitions.  So  I  think  the  cumulative  impact  of  your  bill  as  cur- 
rently written  erodes  State  authority  quite  dramatically. 

So  I  don't  know  that  there's  any  compromise.  Over  the  last  year, 
after  spending  5  or  6  months  probably  in  negotiating,  we  submitted 
to  the  committee  various  amendments  and  voiced  a  number  of  con- 
cerns none  of  which  has  ever  ended  up  in  any  of  the  bills  that  have 
come  out  of  this  committee. 

The  Chairman.  Well,  you  certainly  have  an  interesting  interpre- 
tation of  the  Indian  Gaming  Regulatory  Act,  and  one  that  I  think 
most  objective  observers  would  view  with  some  disagreement,  in 
that  the  Cahazon  decision,  which  I  have  to  keep  going  back  to  and 
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going  back  to  and  back  to,  said  that  Indian  tribes  can  engage  in 
gaming  at  the  same  level  as  allowed  in  the  States,  and  it  called  for 
no  involvement  or  any  regulation  of  any  kind  by  the  States. 

What  we  negotiated,  at  least  in  the  view  of  most  of  us,  was  a 
substantial  ceding  of  authority  by  the  Indian  tribes  to  the  States, 
allowing  States  to  be  involved,  in  order  that  there  would  be  an  or- 
derly process.  All  of  us  wanted  an  orderly  process. 

Now  what  we  are  concerned  about,  if  I  could  also  return  to  the 
fundamental  thrust  of  the  legislation,  is  that  there  be  sufficient 
oversight  and  regulation  of  gaming  activities.  We  hear  already  of 
certain  problems  that  may  exist  in  Indian  country  and  in  Indian 
gaming  operations.  And  we  feel  that  we  have  an  obligation  to  make 
sure  that  there  is  proper  oversight  and  regulation. 

If  we  can't  get  agreement  from  the  Governors  and  from  the 
tribes,  then  obviously  we  will  have  great  difficulty,  in  fact,  I  think 
my  colleague  Senator  Inouye  would  attest,  we  won't  be  able  to  get 
legislation  passed.  So  our  dilemma  here  is,  do  we  do  what  we  can 
do,  what  we  are  able  to  achieve,  or  do  we  try  to  expand  it  to  the 
point  where  it's  so  controversial  that  we  are  unable  to  do  anything. 

That's  the  dilemma  that  Senator  Inouye  and  I  will  have  to  wres- 
tle with.  And  I  don't  know  the  answer  right  now.  Because  I'm  not 
ready  to  give  up  on  some  of  these  issues,  which  I  think  are  very 
important,  and  at  the  same  time  I  understand  the  urgency  of  the 
issue  of  oversight  and  regulation  of  Indian  gaming. 

And  in  all  due  respect,  if  I  may  say,  that  I  have  detected  a  sin- 
gular lack  of  cooperation  on  the  part  of  the  National  Governors  As- 
sociation. They're  free  to  do  that.  But  it  doesn't  help  us  when  there 
appears  to  be  an  intransigence  on  the  part  of  Governors  that  I  find 
is  not  helpful  in  this  process,  and  I'm  sure  you  have  a  very  dif- 
ferent view  of  the  National  Governors  Association's  involvement  in 
this  issue.  And  I  respect  this  different  view,  and  please  reply  if  you 
choose  to. 

Mr.  ScHEPPACH.  I  would  just  say,  Mr.  Chairman,  I  think  we  en- 
tered the  negotiations  in  good  faith,  a  lot  of  us  spent  a  lot  of  time 
on  the  negotiations,  I  think  both  sides  entered  it  with  good  faith. 
Unfortunately,  this  is  an  issue  that  Governors  feel  very  strongly 
about. 

And  it's  almost  a  unanimous — so  it's  not  a  staff  run — position. 
Every  time  we  went  back  and  asked  for  clarification,  we  got  a  very, 
very  strong  message.  You  can  see  it  from  the  eight  letters  from  in- 
dividual Governors.  So  it's  a  matter  of  clarifying  this  very  difficult 
issue.  And  we  are  widely  apart  in  terms  of  our  interpretation. 

The  Chairman.  Thank  you. 

Senator  Inouye. 

Senator  Inouye.  Thank  you. 

As  a  civilized  nation,  like  all  civilized  nations,  we  have  adopted 
a  process  of  conflict  resolution  by  employing  the  good  offices  of  a 
third  entity.  Sometimes  it  is  a  mediator,  sometimes  it  is  an  arbitra- 
tor. And  other  times,  it  is  the  court,  a  judge.  One  of  the  alter- 
natives would  call  for  binding  arbitration.  And  I  know  that  all  50 
States  employ  arbitration,  binding  arbitration,  as  a  method  of  con- 
flict resolution.  They  have  boards  of  mediation  and  such. 

Are  the  Grovernors  opposed  to  the  concept  of  arbitration? 
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Mr.  ScHEPPACH.  Well,  if  the  scope  of  gaming  issue  is  part  of  that 
process,  I  would  say  yes.  If  the  scope  of  gaming  issue  is  clarified, 
then  I  think  the  Governors  would  be  willing  to  entertain  that. 

Senator  Inouye.  If  we  are  unable  to  clarify,  as  you  point  out,  this 
conflict,  scope  of  gaming  issue,  would  you  take  the  decision  of  the 
Supreme  Court  of  the  United  States? 

Mr.  SCHEPPACH.  The  one  that's  coming,  or  the  previous  one? 

Senator  Inouye.  The  one  that  is  coming. 

Mr.  ScHEPPACH.  I  think  well  all  be  forced  to  accept  that  decision. 

Senator  Inouye.  So  you  would  not  be  opposed  to  the  final  resolu- 
tion of  the  scope  of  gaming  placed  in  the  hands  of  our  judiciary? 

Mr.  ScHEPPACH.  I  don't  tnink  I've  got  a  choice  on  that.  Senator. 

Senator  iNOUYE.  And  if  that  is  the  case,  as  you  say,  you  have  no 
choice,  then  you  would  accept  arbitration  on  the  issue  of  compact- 
ing? 

Mr.  ScHEPPACH.  That  tells  me  I  have  a  choice.  I  guess  my  choice 
be  no,  at  this  point. 

Senator  Inouye.  And  you  would  be  opposed  to  arbitration? 

Mr.  SCHEPPACH.  Yes;  unless  the  scope  of  gaming  was  clarified. 

Senator  Inouye.  How  do  the  Governors  justify  arbitration  to  the 
people  of  their  States? 

Mr.  SCHEPPACH.  It's  very  clear  that  they  want  the  scope  of  gam- 
ing issue  clarified.  They  cannot  defend  to  the  residents  of  their 
State  why  they  are  forced  to  negotiate  with  tribal  leaders  for  some 
games  that  may  not  be  lawful  in  the  State  for  other  residents.  I 
mean,  I  don't  think  they  can  defend  that  politically. 

Senator  Inouye.  But  you  are  willing  to  go  before  a  court,  are  you 
not?  Do  you  not  have  enough  confidence  in  our  judiciary  system? 

Mr.  SCHEPPACH.  Well,  we  have  been  to  court  on  many  of  these 
issues.  We've  also  had  23  or  24  States  form  compacts  with  over  100 
tribes.  So  it's  not  as  if  this  issue  is  entirely  broken. 

Senator  Inouye.  But  if  we  do  have  a  process  by  which  we  call 
upon  the  courts  to  assist  us  in  determining  the  scope  and  arbitra- 
tion, you  will  have  to  live  with  it.  Is  that  the  case? 

Mr.  ScHEPPACH.  Are  you  talking  about  the  Supreme  Court? 

Senator  Inouye.  If  the  arbitration  section  in  our  law,  in  our  bill, 
is  upheld  by  the  courts,  you  would  live  by  it? 

Mr.  SCHEPPACH.  Well,  we'd  have  to. 

Senator  Inouye.  And  we  will  have  to,  also.  So  I  would  assume 
that  whatever  bill  comes  out  of  here,  whether  it's  this  discussion 
draft  or  some  other  drafl,  it  will  be  subjected  to  very  close  scrutiny 
and  discussion  by  the  courts,  do  you  not  think  so? 

Mr.  SCHEPPACH.  It  probably  will. 

Senator  Inouye.  And  at  that  point,  you  will  have  to  live  with  it? 

Mr.  SCHEPPACH.  Unless  we  can  get  the  Congress  to  change  it. 

Senator  Inouye.  Well,  you  are  looking  at  part  of  Congress  here. 
So  I  thank  you  very  much.  I  suppose  we  will  have  to  go  to  court, 
then. 

The  Chairman.  Thank  you  very  much  for  your  testimony. 

Mr.  ScHEPPACH.  Thank  you. 

The  Chairman.  Our  next  panel  is  JoAnn  Jones,  who's  the  chair- 
person of  the  Ho-Chunk  Nation  of  the  Black  River  Falls,  Wisconsin; 
Alvino  Lucero,  who's  the  Governor,  Pueblo  of  Isleta,  and  member 
of  the  New  Mexico  Indian  Gaming  Association;  Melanie  Benjamin, 
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senior  vice  president  of  Administration  and  Finance,  Mille  Lacs 
Band  of  Ojibwe  Indians,  and  who  is  the  secretary  of  the  National 
Indian  Gaming  Association. 

Welcome.  I  would  appreciate  it  if  you  would  try  to  make  your 
statements  about  5  minutes,  and  we  will  have  your  entire  state- 
ment included  for  the  record.  Thank  you  for  traveling  some  dis- 
tance and  being  with  us  today.  It's  a  pleasure  to  see  all  three  of 
you  again. 

Chairperson  Jones. 

STATEMENT  OF  JOANN  JONES,  PRESmENT,  HO-CHUNK 
NATION,  BLACK  RIVER  FALLS,  WI 

Ms.  Jones.  Grood  morning,  Chairman  McCain,  and  Vice  Chair- 
man Inouye,  and  committee  members. 

I  am  President  of  the  Ho-Chunk  Nation  of  Wisconsin,  and  before 
proceeding,  I  want  to  express  our  appreciation  for  the  work  that 
this  committee  has  done,  and  for  the  leadership  for  which  the 
chairman  and  the  vice  chairman  have  brought  to  the  consideration 
of  Indian  gaming  issues  in  the  Congress. 

We  support  S.  487,  because  it  responds  to  the  concerns  raised 
during  the  post-IGRA  hearings,  without  yielding  to  the  States'  de- 
mands for  control  over  Indian  gaming.  Our  regulatory  system  al- 
ready provides  for  extensive  regulation  of  areas  addressed  by  the 
bill's  Federal  minimum  standards.  And  we  look  forward  to  working 
with  a  strengthened  Federal  Gaming  Commission. 

While  we  regret  the  need  for  amendments  to  the  compacting 
process,  a  need  created  by  some  States'  refusal  to  comply  with  the 
process  they  agreed  to  in  1988,  we  believe  that  the  amendments 
proposed  by  S.  487  would  end  this  discussion  once  and  for  all.  We 
also  endorse  S.  487's  rejection  of  the  States'  attempt  to  change  the 
rules  on  the  scope  of  gaming  in  the  middle  of  the  game. 

The  course  that  the  States  urge  would  threaten  both  the  balance 
reflected  in  each  of  the  existing  131  compacts  and  the  economic 
success  achieved  by  tribes  through  gaming.  The  price  of  the  tribes' 
success  in  gaming  should  not  be  the  gains  that  IGRA  and  the  self- 
determination  policy  encouraged  the  tribes  to  seek.  We  understand 
that  some  States  have  objected  to  the  bill's  compacting  provisions, 
charging  that  the  Secretary  would  not  fairly  decide  the  scope  of 
gaming  questions. 

In  our  view,  this  argument  has  no  foundation.  The  Secretary's 
understanding  of  the  tragic  economic  conditions  that  have  existed 
in  Indian  country  for  so  long,  and  of  the  Federal  responsibility  to 
address  these  conditions,  provides  an  important  backdrop  for  class 
III  gaming  decisions. 

Congress  understood  this  when  it  provided  the  Secretary  with  re- 
sidual decisionmaking  authority  over  class  III  gaming  and  IGRA  in 
1988.  Nothing  has  happened  since  then  to  give  the  slightest  indica- 
tion that  the  Secretary  would  not  fairly  decide  scope  of  gaming  is- 
sues under  S.  487. 

While  we  support  the  compacting  provisions  of  S.  487,  we  under- 
stand that  the  committee  is  considering  alternative  formulations. 
Alternative  One  would  permit  a  State,  but  not  a  tribe,  to  invoke 
binding  arbitration  if  the  State  and  the  tribe  could  not  agree  on  a 
compact.  In  our  view,  if  arbitration  is  to  be  included  as  a  remedy. 
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this  option  should  be  available  equally  to  the  tribes  and  States. 
Otherwise,  the  States  would  be  free  to  forum  shop,  while  the  tribes' 
hands  would  be  tied. 

Arbitration,  if  equally  available  to  tribes  and  States,  could  pro- 
vide a  reasonable  approach  to  deciding  the  terms  of  a  compact 
where  parties  do  not  agree.  But  we  would  have  to  know  first  that 
States  were  willing  to  accept  these  terms  and  end  the  gaming  con- 
flict once  and  for  all. 

This  would  depend  on  the  answer  to  two  questions.  Would  the 
States  agree  that  Alternative  One  would  actually  end  the  conflict. 
And  equally  important,  would  the  terms  of  Alternative  One  actu- 
ally work,  or  would  we  face  the  same  kind  of  legal  hocus  pocus  that 
the  States  used  to  disable  the  compacting  process. 

The  latter  question  must  be  carefully  and  thoroughly  analyzed. 
The  basic  question  is,  would  the  results  of  arbitration  be  enforce- 
able against  the  States  without  a  waiver  of  sovereign  immunity. 
This  is  a  serious  question  for  us  for  one  basic  reason.  We  have  been 
through  this  before,  and  believed  that  when  IGRA  was  enacted,  we 
had  the  States'  commitment  to  the  compacting  process. 

We  were  wrong.  We  don't  want  to  repeat  that  mistake  again. 

Alternative  Two  would  authorize  the  Secretary  to  file  suit  in  Fed- 
eral Court  regarding  the  scope  of  gaming.  This  issue  in  turn  could 
then  be  certified  to  the  State  court  for  a  determination.  The  Sec- 
retary would  then  be  required  to  modify  the  proposed  compact  to 
incorporate  the  States  court's  ruling. 

The  Ho-Chunk  Nation  strongly  objects  to  this  alternative.  It 
would  place  our  Federal  rights  under  the  Cabazon  decision  in  the 
hands  of  State  decision  makers.  Our  rights  under  Federal  law  as 
Indian  tribes  have  never  been  committed  to  the  exclusive  deter- 
mination by  State  courts,  and  should  not  be  now.  And  while  we  un- 
derstand that  the  proponents  of  the  proposal  urge  its  adoption  be- 
cause of  State's  rights,  this  is  not  an  issue  of  States  rights.  Indian 
rights  are  also  at  stake. 

States  do  not  and  never  had  the  right  to  control  activities  by  In- 
dians on  Indian  lands.  This  has  been  true  since  the  earliest  days 
of  the  Republic,  and  remains  the  Federal  law  and  policy  today.  In- 
dian tribes  are  self-governing  entities,  protected  from  State  regula- 
tions by  Federal  law,  so  that  they  can  make  their  own  laws  and 
be  ruled  by  them. 

In  addition,  this  proposal  would  allow  one  competitor  in  a  gam- 
ing industry,  which  is  the  States,  to  determine  the  extent  to  which 
another  competitor,  the  tribes,  would  be  permitted  to  participate  in 
that  industry.  Congress  certainly  would  not  entertain  the  notion 
that  General  Motors  should  be  given  the  authority  to  decide  what 
kind  of  cars  Ford  could  build.  And  yet  that  is  the  essential  power 
over  Indian  gaming  that  Alternative  Two  would  provide  to  the 
States. 

Finally,  the  States  cannot  fairly  object  to  the  Secretary's  role  in 
the  compacting  process  in  S.  487,  arguing  that  the  Secretary  would 
be  an  unfair  decision  maker  because  of  his  institutional  role,  but 
at  the  same  time,  demand  that  the  scope  of  gaming  be  determined 
by  State  officials.  Their  objections  do  not  seek  a  neutral  forum  nor 
a  fair  nor  disinterested  decision  maker,  but  rather,  State  control. 
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In  conclusion,  S.  487  charts  the  correct  course  on  Indian  gaming. 
In  sharp  contrast,  the  legislation  that  would  cede  control  over  In- 
dian gaming  to  the  States  would  destroy  the  industry.  And  the 
tribes  that  have  succeeded  in  Indian  gaming  would  be  back  on  the 
road  to  poverty. 

We  want  to  thank  you  for  the  opportunity  to  testify  before  you 
today.  I  would  be  happy  to  answer  any  questions.  Thank  you. 

[Prepared  statement  of  Ms.  Jones  appears  in  appendix.] 

The  Chairman.  Thank  you  very  mucn. 

Mr.  Lucero,  welcome  back. 

STATEMENT  OF  ALVINO  LUCERO,  GOVERNOR,  PUEBLO  OF 

ISLETA 

Mr.  Lucero.  Thank  you,  Mr.  Chairman,  Senator  Inouye,  mem- 
bers of  the  committee. 

Thank  you  for  giving  me  the  opportunity  to  testify  before  you 
this  morning.  My  name  is  Alvino  Lucero.  I'm  the  Governor  of  Pueb- 
lo Isleta,  located  just  south  of  Albuquerque.  I  have  a  written  testi- 
mony here,  Mr.  Chairman,  but  I  will  summarize  my  testimony  to 
try  to  keep  within  the  time  limits. 

The  Chairman.  Thank  you.  Your  full  statement  will  be  made 
part  of  the  record. 

Mr.  Lucero.  Our  Pueblo  has  had  a  gaming  operation  for  a  dec- 
ade now,  and  it  has  been  a  great  boom  in  solving  employment 
shortage  difficulties  for  our  tribal  members,  as  well  as  in  furnish- 
ing resources  to  fund  vital  programs  to  serve  our  members  and  pro- 
vide for  economic  self-sufficiency.  Any  discussion  of  tribal  gaming 
must  include  a  brief  reference  to  the  beneficial  dynamics  and  awe- 
inspiring  economic  impact  in  our  State  of  New  Mexico. 

According  to  a  recent  study,  the  impact  for  the  first  6  months  of 
1995  reveals  13,334  jobs,  $215.5  million  in  annualized  income,  and 
$4.6  million  in  State  tax  revenues  attributed  to  tribal  gaming  oper- 
ations. Today,  Mr.  Chairman,  the  Pueblo  of  Isleta  gaming  is  writ- 
ing a  check  in  the  amount  of  $304,992.31  to  the  State  of  New  Mex- 
ico with  the  side  agreement  that  we  have,  and  an  additional 
$203,328.20  to  the  choice  of  Isleta  Tribal  Council,  which  will  prob- 
ably go  to  a  county  government,  a  non-profit  organization,  or  wher- 
ever the  choice  of  the  council  is.  And  this  amounts  to  $508,320.51 
that  is  going  to  State  government  and  other  governmental  entities. 

We  know  gaming  is  working  and  it's  providing  many  other 
things.  In  an  unusual  turn,  the  New  Mexico  Supreme  Court  re- 
cently ruled  that  Governor  Johnson  did  not  have  legal  authority  to 
sign  compacts  which  he  had  signed  some  5  months  earlier.  At  the 
very  least.  Governor  Johnson  had  apparent  authority,  and  all  par- 
ties, including  the  tribes.  State  and  the  Secretary  of  the  Interior, 
in  approving  the  compacts  acted  in  all  respects  as  if  the  compacts 
were  valid.  We  maintain  that  position  that  the  compacts  are  valid. 

Other  similar  challenges  in  other  States  may  be  made  and  ulti- 
mately this  will  place  a  heavy  burden  on  the  Department  of  Jus- 
tice, Interior,  and  the  Commission.  A  provision  in  this  bill  to  the 
effect  that  compacts,  once  approved  by  Interior,  the  approval  being 
published  in  the  Federal  Register,  will  be  valid  and  not  subject  to 
unilateral  modification  by  either  party,  would  be  useful  and  ulti- 
mately result  in  cost  savings  for  the  United  States. 
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It  must  be  noted  that  the  action  of  the  Grovemor  can  hardly  be 
considered  hasty.  The  New  Mexico  tribes  have  been  trying  to  nego- 
tiate since  1988  a  pubHcly  known  fact  and  concerned  State  legisla- 
tures or  other  citizens  had  ample  time  to  file  suit  or  otherwise 
voice  objections,  instead  of  waiting  until  well  after  the  compact  ap- 
proval. 

Isleta  and  certainly  other  New  Mexico  gaming  tribes  resist  any 
amendments  to  the  IGRA  which  erode  or  threaten  to  erode  tribal 
sovereignty  in  the  area  of  tribal  gaming  and  the  rights  recognized 
in  the  1987  Cabazon  decision  by  the  U.S.  Supreme  Court.  Isleta, 
and  we  believe  other  New  Mexico  tribes,  feel  that  the  regulatory 
efforts  already  meet  or  exceed  reasonable  minimum  standards. 

Reasonable  language  establishing  minimum  standard  could  be 
acceptable,  although  not  really  necessary.  It  must  be  observed, 
however,  that  tribal  gaming  is  more  strictly  controlled,  more  closely 
observed,  and  subject  to  a  wider  array  of  penalties  for  perceived 
misconduct  than  any  other  gaming  permitted  in  the  whole  United 
States. 

The  detailed  scheme  for  Secretarial  development  of  a  compact  for 
class  III  gaming  seems  an  improvement  over  Federal  court  actions. 
We  urge  that  this  development  scheme  be  kept  as  simple  as  pos- 
sible, and  the  steps  involved  as  few  as  possible.  With  respect  to  the 
scope  of  gaming  question  to  be  determined  by  the  Secretary,  it 
must  be  noted  that  the  "any  person  by  any  person"  definition  in  the 
IGRA  and  the  Cabazon  seems  purposely  misconstrued  by  some 
States,  so  that  a  narrow,  rather  than  expansive  application,  is 
made. 

The  intent  of  Congress  should  be  spelled  out  and  amplified  on 
this  point.  Tribal  gaming  has  been  a  great  success  for  all  involved. 
Care  should  be  taken  that  this  great  success  of  tribal  gaming  and 
the  portrayal  of  honesty,  fairness  and  accountability,  should  be  re- 
warded fully,  and  additional  restrictions  which  would  be  perceived 
as  penalties  be  avoided. 

Mr.  Chairman,  we  have  received  two  alternative  amendments  to 
S.  487,  which  we  have  not  had  an  opportunity  for  tribal  review.  Be- 
cause of  these  two  amendments,  we  are  requesting  a  delay  of  the 
markup  of  S.  487  on  August  2,  1995,  until  all  tribes  have  an  oppor- 
tunity to  consider  and  analyze  the  amendments.  Consultation  with 
tribes  is  very  important. 

I  want  to  thank  you,  Mr.  Chairman,  and  members  of  the  commit- 
tee, for  the  time  given  to  me  to  testify  on  behalf  of  the  New  Mexico 
gaming  tribes  on  this  vital  economic  issue  for  our  Pueblo  people. 
Again,  thank  you  very  much,  Mr.  Chairman  and  members  of  the 
committee. 

[Prepared  statement  of  Mr.  Lucero  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much. 

Ms.  Benjamin,  welcome  back  to  the  committee. 

STATEMENT  OF  MELANIE  BENJAMIN,  SENIOR  VICE  PRESI- 
DENT, ADMINISTRATION  AND  FINANCE,  MILLE  LACS  BAND 
OF  OJIBWE  INDIANS;  AND  SECRETARY,  NATIONAL  INDIAN 
GAMING  ASSOCIATION 

Ms.  Benjamin.  Mr.  Chairman,  Mr.  Vice  Chairman,  you  are 
known  in  Indian  country  as  fair  men  with  open  minds  and  deep 
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concerns  for  our  people.  And  so  I  make  these  remarks  to  you  and 
your  colleagues  in  the  real  spirit  of  real  respect  and  great  friend- 
ship. 

I'm  here  today  because  Washington  needs  to  understand  what's 
really  at  stake.  You've  heard  from  the  Donald  Trump  allies.  You've 
heard  from  those  for  their  own  profit  or  political  purpose  want 
America  to  turn  its  back  on  the  First  Americans,  to  break  another 
promise.  This  promise  is  called  the  Indian  Gaming  Regulatory  Act. 
It  has  helped  give  Indian  people,  our  mothers  and  our  fathers,  our 
sons  and  our  daughters,  our  grandmothers  and  our  grandfathers, 
the  first  taste  of  self-determination  that  leads  to  what  some  call  the 
American  dream. 

I'm  talking  about  real  people  with  real  American  dreams.  People 
like  Molly  Big  Bear,  once  a  welfare  mother,  and  now  a  coordinator 
of  guest  services  at  our  Band's  Grand  Casinos.  Molly  has  just 
proudly  and  successfully  completed  a  prestigious  statewide  leader- 
ship program.  People  like  Monica  Kegg,  who  recently  graduated 
from  our  Band's  modern  new  high  school.  Monica  is  an  Academic 
Oljnmpic  Team  member  who  admits  she  would  have  dropped  out  of 
high  school  long  ago  if  she  had  to  face  the  prejudice  in  the  public 
school  system. 

People  like  Robert  Mitchell,  a  talented  and  hardworking  man 
other  employers  passed  over  again  and  again  until  he  came  to  work 
for  the  Grand  Casinos.  Today,  Robert  has  fulfilled  his  promise  to 
his  wife  that  some  day  they  would  own  a  home  where  they  could 
raise  their  children.  Imagine  his  pride,  and  the  pride  of  his  wife 
and  those  children.  Think  about  that  powerful  example  he  has  set. 

And  people  like  Richard  Johnson,  an  ordinary  Minnesotan  who 
lost  his  job  after  a  serious  car  accident.  Richard  applied  for  nearly 
130  jobs,  but  the  only  place  that  would  give  this  non-Indian  the 
chance  to  work  again  was  our  Band.  Richard  is  getting  much  more 
than  a  paycheck  from  Grand  Casinos.  He  says  he  has  regained  the 
pride  and  confidence  that  he  had  lost  in  his  accident. 

These  people,  Monica,  Robert,  Molly  and  Richard  and  thousands 
more  like  them  are  what  this  hearing  is  all  about.  Senators.  Not 
amendments,  not  legal  maneuvering,  not  fatter,  more  outrageous 
profits  for  multimillionaires  who  take  so  much  and  give  back  noth- 
ing. 

Now,  in  my  written  testimony,  I've  described  in  detail  the  over 
$21  million  the  Mille  Lacs  Band  has  given  back  to  Indian  families 
and  Indian  children.  I  wish  I  had  time  to  show  you  all  those  pic- 
tures. I  wish  I  could  lift  you  up  and  fly  you  to  our  reservation  and 
give  you  the  $5  tour.  I  wish  I  could  show  you  how  we've  put  our 
money  where  our  mouths  are. 

Education  is  a  nice  word.  But  you  should  see  our  two  new 
schools.  You  should  see  the  faces  of  those  proud  students.  And  you 
should  see  the  report  cards,  too. 

Health  care  is  a  nice  word.  But  it  would  mean  so  much  if  you 
could  see  our  hospital  sized  clinic,  the  care  people  receive,  the  joy 
in  returning  healthy  to  their  families  and  to  their  jobs. 

Housing  is  a  nice  word.  But  I  wish  you  could  actually  visit  the 
70  new  housing  units  for  elders  that  we  have  built  at  Mille  Lacs, 
where  so  many  people  now  live  in  warmth,  comfort  and  dignity. 
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Infrastructure  is  a  nice  word.  And  thanks  to  Indian  gaming,  eco- 
nomic development,  it  means  a  water  tower,  new  sewage  system, 
safe  water  and  a  clean  lake,  and  paved  roads  for  the  first  time, 
roads  that  actually  lead  somewhere. 

There  is  so  much  more  to  show  you  and  to  tell  you.  But  for  now, 
I  thank  vou  for  your  understanding  that  you  hold  in  your  hands 
the  livelinood,  the  dignity  and  the  dreams  of  a  proud  people,  people 
who  are  pulling  themselves  up  by  their  moccasin  straps.  And  I 
thank  you  for  your  time  and  your  attention  today,  and  for  your  con- 
cern and  wisdom  always. 

[Prepared  statement  of  Ms.  Benjamin  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much.  I  did  read  your  written 
statement,  and  it's  extremely  impressive  what  your  tribe  has  been 
able  to  do,  not  only  for  tribal  members  but  for  the  surrounding 
community.  I  hope  everyone  will  have  an  opportunity  to  see  the 
wonderful  things  that  your  tribe  has  done.  And  frankly,  the  com- 
pelling argument  that  it  makes  that  we  not  erode  your  ability  to 
continue  on  that  path. 

I  note  the  presence  of  Senator  Campbell,  who  has  a  statement, 
and  any  questions  that  he  might  have.  Welcome,  Senator  Camp- 
bell. 

STATEMENT  OF  HON.  BEN  NIGHTHORSE  CAMPBELL,  U.S. 
SENATOR  FROM  COLORADO 

Senator  Campbell.  Thank  you,  Mr.  Chairman.  I  apologize  for 
being  a  little  late.  It  was  my  turn  presiding,  and  we  all  have  to 
share  that  duty. 

I  would  ask  unanimous  consent  if  I  could  introduce  my  complete 
statement  in  the  record  to  save  a  little  time. 

The  Chairman.  Without  objection, 

[Prepared  statement  of  Senator  Campbell  appears  in  appendix.] 

Senator  Campbell,  And  also,  now  that  we  appear  to  be  moving 
forward  with  the  bill,  I  would  ask  that  I  be  placed  as  an  original 
cosponsor  for  S.  487. 

The  Chairman.  Without  objection. 

Senator  Campbell.  Mr.  Chairman,  I  think  we  need  to  recognize 
the  opposition  to  the  bill  for  what  it  is,  and  that  is  simply  some- 
thing that's  being  driven  by  fear  and  perhaps  a  loss  of  profit  mar- 
gin, too.  I  live  within  250  yards  of  an  Indian  casino  on  the  South- 
ern Ute  Reservation. 

And  I  was  an  original  cosponsor  in  1988  of  the  enacting  legisla- 
tion that  enabled  Indian  people  to  go  into  gaming  in  the  first  place. 
And  very  frankly,  I,  like  you,  am  really  getting  tired  of  hearing  the 
same  old  red  herrings  trotted  out  here  whenever  we  deal  with  In- 
dian gaming  by  people  who  say  that  it's  going  to  increase  the  crime 
rate  on  the  reservations  and  things  of  that  nature. 

I  live  within  two  blocks  of  this  Capitol,  and  walk  to  work  quite 
often,  on  the  streets  in  the  evening,  talk  to  the  police  a  great  deal 
here  on  the  Hill,  and  I  can  tell  you,  there's  more  crime  within  that 
two  blocks  of  this  Capitol  than  there  is  on  that  250,000  acre  res- 
ervation I  live  on.  And  I  know  for  a  fact,  watching  the  programs 
that  have  been  established  through  the  money  that  has  been  taken 
in  by  the  particular  casino  that  I  am  near,  which  is  the  Southern 
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Ute  Casino,  that  it's   created  job  opportunities   that  were  never 
there  in  the  past,  have  never  been  there  for  Indian  people. 

For  100  years,  Indian  people  have  tried  to  retain  tribal  sov- 
ereignty, and  at  the  same  time  expand  job  opportunities  on  the  res- 
ervations. And  as  you  know,  that's  a  very  difficult  thing  to  do. 
They've  been  constantly  thwarted  by  Government  redtape,  Grovern- 
ment  intervention,  which  was  often  driven  by  special  interests  of 
people  who  simply  didn't  want  them  to  get  ahead. 

I  think  it's  time  to  recognize  that  this  is  one  of  the  few  alter- 
natives they've  had  to  establish  a  credible  kind  of  a  job  opportunity 
on  reservations.  And  I  want  to  tell  you  that  I'm  going  to  do  my 
best,  as  I  know  you  are,  to  make  sure  that  this  piece  of  legislation 
is  enacted. 

I  think  the  people  that  are  opposed  to  it,  if  they  would  get  out 
of  their  plush  offices  in  New  York  or  wherever  they're  sitting  and 
go  out  and  stay  at  Pine  Ridge,  SD,  where  I  have  relatives,  or  at 
Lame  Deer,  MT,  where  my  dad  was  from,  and  spend  a  few  months 
there  under  the  same  conditions  Indian  people  have  to  live  under, 
living  on  commodities  which  are  cans  of  food  with  no  labels,  watch- 
ing the  suicide  rate  every  year  not  coming  down,  watching  the  high 
school  drop  out  rate,  watching  the  tragic  circumstances  that  many 
people  have  to  live  in  daily,  if  they  would  go  out  there  and  live 
under  those  same  kinds  of  conditions  for  a  while,  very  frankly,  I 
think  they  would  have  a  different  perception  of  what  Indian  people 
have  to  go  through  on  those  reservations. 

And  I  know  for  a  fact  that  those  tribal  groups  that  have  put  gam- 
ing into  place  have  managed  to  lift  themselves  out  of  poverty  with 
just  astounding  success.  And  the  little  community  I  live  in,  it's  only 
about  800  people,  and  it's  near  the  resort  town  of  Durango,  CO,  a 
very,  very  high  tourist  area,  as  you  probably  know,  the  tribe  has 
created  over  350  jobs  just  through  that  casino.  Half  those  jobs  go 
to  non-Indians. 

So  it's  helped  the  whole  community.  It's  raised  property  values, 
it's  given  discretionary  incomes  to  360  people  who  wouldn't  have 
had  them  before.  That  money  revolves  throughout  the  community, 
goes  onto  the  main  street  of  Durango  and  other  communities,  too. 
So  it's  not  just  the  Indian  people  that  have  benefited  from  gaming. 
It's  been  everybody  around  the  casinos,  too. 

And  I  know,  as  you  do,  that  much  of  the  opposition  comes  from 
those  interests  that  think  that  it's  going  to  take  some  money  off  of 
main  street.  I  just  don't  see  it  that  way.  I  think  it's  a  mistake  not 
to  move  forward  with  this  bill,  and  I  just  want  to  assure  you  that 
I'm  going  to  do  everything  I  can  to  make  sure  it's  enacted. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  Senator  Campbell.  I  think 
your  involvement  in  this  issue,  as  many  other  Native  American  is- 
sues before  the  Congress,  is  vital  for  obvious  reasons.  And  I'm 
deeply  appreciative  of  your  commitment  and  your  continued  dedica- 
tion. 

Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much.  I  was  deeply  moved  by 
Senator  Campbell's  statement.  And  in  reaction  to  that,  I  am  certain 
some  of  you  here  are  aware  that  I  am  very  much  opposed  to  gam- 
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ing.  The  State  of  Hawaii  and  the  State  of  Utah  are  the  only  two 
States  without  gaming. 

However,  in  the  case  of  Indian  gaming,  I  have  been  an  enthu- 
siastic supporter.  There  is  no  contradiction  here,  because  if  I  had 
been  convinced  that  the  U.S.  Grovernment  had  lived  up  to  its  trust 
responsibility,  had  lived  up  to  all  of  the  treaty  obligations,  then  I 
might  be  here  opposing  gaming.  But  history  shows  that  of  the  800 
treaties  that  we  entered  into  with  Indian  country,  430  were  simply 
rejected  out  of  hand  or  disregarded  by  our  predecessors  in  the  Sen- 
ate. Of  the  370  that  were  ratified,  we  proceeded  to  violate  every 
one  of  them. 

And  as  Senator  Campbell  pointed  out,  the  statistics  on  anv  cat- 
egory of  the  social  ladder  of  our  Nation,  whether  it  be  health  or 
education,  it  is  the  worst.  And  if  this  gaming  is  the  only  megms 
available  to  Indian  country  to  lift  themselves  out  of  this  misery  of 
poverty,  then  so  be  it. 

With  that  in  mind,  I  would  like  to  ask  Ms.  Jones,  if  the  arbitra- 
tion alternative  applied  to  both  Indian  country  and  the  States, 
equally,  and  if  they  were  binding  to  both  parties,  would  you  accept 
that  alternative? 

Ms.  Jones.  I  believe  in  my  statement  I  did  say  that  we  would 
consider  looking  at  that.  If  it  was  equally  binding,  and  if  the 
States,  if  it  would  settle  this  situation  once  and  for  all,  then  I  be- 
lieve that  we  could  support  it.  But  we  would  also  have  to  discuss 
this  with  our  legislature  and  our  people  back  home.  And  so  we 
would  have  to  make  sure  that  we  had  all  of  their  positions  before 
we  considered  this  and  introduced  it  in  487.  But  what  we  support 
now  are  the  present  provisions  that  are  in  487. 

Senator  Inouye.  As  you  have  noted  throughout  all  our  consider- 
ation and  hearings,  the  major  issue  concerning  the  Governors  has 
been  the  issue  of  scope  of  gaming.  The  States  have  consistently 
contended  that  the  original  law  made  the  game  specific.  Would  you 
contest  the  ruling  of  a  court  on  the  scope  of  gaming? 

Ms.  Jones.  Of  what  court? 

Senator  Inouye.  The  Supreme  Court  of  the  United  States. 

Ms.  Jones.  If  it's  a  ruling  of  the  Supreme  Court,  I  guess  we 
would  have  to  comply  with  that. 

Senator  Inouye.  Thank  you  very  much. 

I  have  a  question  here  that  Senator  Wellstone  has  asked  me  to 
ask  of  Ms.  Benjamin.  Your  Governor,  Governor  Carlson  and  Attor- 
ney General  Humphrey  observed  that  S.  487  provides  for  existing 
tribal-State  compacts  to  be  accorded  grandfather  treatment,  allow- 
ing these  compacts  to  be  exempt  from  having  to  comply  with  mini- 
mum Federal  standards.  Do  you  agree  with  this  view,  or  do  you 
support  grandfathering? 

Ms.  Benjamin.  Thank  you  for  asking.  That's  very  important  to 
the  tribes  in  Minnesota. 

You  know  what  gaming  means  to  us,  what  it  means  to  our  elders 
and  the  future  of  our  children.  And  when  we're  talking  about 
emerging  from  a  century  of  years  of  genocide,  assimilation,  racism, 
and  we're  talking  about  wnat's  going  on  today,  we  look  at  the 
progress  that  we  have  and  about  our  future,  and  what  gaming  has 
provided  for  us,  the  American  dream. 
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And  when  we  look  at  the  grandfather  clause,  and  also  if,  because 
that  is  so  important  to  us,  we  don't  want  to  be  in  a  position  again 
where  all  that  success  is  taken  away  from  us.  And  the  grandfather 
clause  in  S.  487,  even  though  it  could  be  improved,  it  is  still  a  very 
basic  and  fair  way  to  address  those  issues. 

And  also  when  we're  talking  about  minimal  standards,  when  we 
look  at  the  gaming  enterprises  across  the  country,  there  are  dif- 
ferent levels  of  that.  We  have  some  tribes  that  are  way  above  what 
minimal  standards  are  and  some  that  need  some  assistamce.  So  we 
support  minimal  standards  across  the  board.  And  when  there  are 
tribes  that  need  that  added  assistance,  where  that  would  be  helpful 
to  get  them  up  to  where  they  need  to  be  in  meeting  minimal  stand- 
ards, then  of  course  there's  a  lot  of  tribes  that  are  above  that. 

Senator  INOUYE.  So  it  makes  no  difference  whether  it  is  grand- 
fathered or  minimum  standards? 

Ms.  Benjamin.  Well,  grandfather  is  important.  We  need  to  have 
that  grandfather  clause  to  protect  what  we  have  at  this  point.  But 
also,  minimal  standards  is  something  that  we  support  as  well. 

Senator  Inouye.  Thank  you. 

Governor  Lucero,  I  note  that  your  tribe  has  not  considered  the 
alternatives,  but  if  alternative  one  is  applicable  to  both  tribes  and 
States,  equally,  and  equally  binding  to  both,  would  you  accept  that? 

Mr.  Lucero.  Senator  Inouye,  I  need  to  review  that,  but  at  the 
same  time,  I  believe  that  we  need  to  have  the  Secretary  of  the  Inte- 
rior involved  when  it  comes  to  the  arbitration  also.  So  it  would  be 
difficult  for  me  to  really  give  you  a  definite  answer  as  far  as  the 
States  and  the  tribes  arbitration,  without  Federal  input. 

Senator  Inouye.  Well,  under  the  provision  of  this  alternative  and 
the  bill  itself,  if  one  party  refuses  to  participate  in  the  arbitration 
process,  then  the  Secretary  automatically  gets  in  to  decide. 

Mr.  Lucero.  Yes. 

Senator  Inouye.  With  that,  you  would  approve  it? 

Mr.  Lucero.  Yes. 

Senator  Inouye.  Thank  you  very  much. 

The  Chairman.  Mr.  Lucero,  you  mentioned  in  your  opening 
statement  that  your  Pueblo  has  had  the  gaming  operation  since 
1988,  is  that  correct? 

Mr.  Lucero.  Yes;  it  is.  We  had,  only  the  high  stake  bingo  oper- 
ation started  in  1986.  And  we  did  not  get  into  the  class  III  gaming 
until  just  recently. 

The  Chairman.  Were  you  operating,  then,  without  a  compact? 

Mr.  Lucero.  With  the  high  stakes  bingo,  yes.  That's  class  II. 

The  Chairman.  That  was  because  of  the  failure  of  the  State  to 
negotiate? 

Mr.  Lucero.  Yes;  we  tried  to  negotiate  with  the  State  since  1988. 
Grovemor  Gary  Carruthers  was  in  office,  didn't  want  to  hear  gam- 
ing. Governor  Bruce  King  refused  to  negotiate  in  good  faith.  And 
I  believe  each  gaming  tribe  in  the  State  of  New  Mexico  did  its  best 
to  try  to  negotiate  compacts.  But  all  failed.  And  this  year,  with 
Governor  Johnson  in  office,  as  he  testified  a  month  or  so  ago,  with- 
in a  few  weeks  after  he  was  in  office  compacts  were  negotiated. 
And  unfortunately,  the  State  Supreme  Court  decision  is  putting 
things  in  turmoil  again,  Mr.  Chairman. 

The  Chairman,  lliank  you  very  much. 
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I  note  Senator  Wellstone.  Senator  Wellstone,  would  you  care  to 
make  a  comment  or  have  anv  questions? 

Senator  Wellstone.  Well,  I  thank  the  Chair.  I  just  would  like 
to  welcome  Melanie  Benjamin,  and  thank  the  Senator  from  Hawaii 
for  asking  a  question  for  me.  I  had  to  be  out  on  the  floor  on  a  bill 
that  is  of  great  common  interest  to  the  Chair  and  myself  another 
others.  And  I  apologize  for  being  late.  I'll  now  just  go  with  the  flow 
of  the  hearing. 

The  Chairman.  Thank  you.  Senator  Wellstone.  And  thank  you 
for  your  involvement  in  this  important  issue.  If  Senator  Wellstone 
and  I  succeed,  we  will  not  be  able  to  receive  any  more  gifts  from 
you,  and  that  might  be  helpful  to  tribal  economies.  [Laughter.] 

I  want  to  thank  the  panel  for  appearing  here  today.  Thank  you 
very  much. 

Mr.  LUCERO.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Wait,  I'm  sorry,  just  1  minute.  Senator  Campbell 
has  a  question.  We're  not  through  yet. 

Senator  Campbell.  Your  last  comment  does  raise  an  interesting 
problem.  As  you  probably  know,  Indian  gift  giving  is  very  big,  and 
often  it  is  considered  an  insult  to  the  family  if  you  don't  accept  a 
gift.  And  this  gift  thing  is  going  to  bring  up  some  interesting  de- 
bates from  the  Indian  community,  I'm  sure. 

I  wanted  to  ask  just  a  couple  of  questions,  perhaps  first  from 
Melanie.  In  your  testimony  you  said  that  you  estimate  Indian  gam- 
ing has  reduced  the  welfare  costs  by  about  $7  million  a  year.  Can 
you  give  us  some  documentation  on  that,  first  of  all? 

Ms.  Benjamin.  Yes;  we  can.  We  have  documentation  for  that. 

Senator  Campbell.  Do  you  also  have  an  estimate  on  the  amount 
of  the  impact  that  Indian  gaming  has  created  in  tax  revenues  for 
the  State? 

Ms.  Benjamin.  Yes;  we  have.  In  Minnesota,  we  actually  did  a  lot 
of  economic  studies  on  how  gaming  has  affected  the  economy  in  the 
State  of  Minnesota.  And  also  those  regions  that  the  tribes,  the  res- 
ervations are  located  in.  So  we  can  submit  that  for  the  record. 

Senator  Campbell.  Okay,  submit  that  if  you  would,  too.  And 
also,  how  long  would  the  Mille  Lacs  Tribe  have  had  to  wait  for  the 
Indian  Health  Service  to  construct  your  health  clinic  if  it  hadn't 
been  for  the  Indian  gaming  revenue?  Forever? 

Ms.  Benjamin.  I  don't  think  it  was  ever  in  our  plans  for  that  to 
happen. 

Senator  Campbell.  It  may  not  have  ever  gotten  done. 

Senator  Wellstone.  Mr.  Chairman,  if  the  Senator  from  Colorado 
would  yield  just  1  moment? 

Senator  Campbell.  Yes;  I'd  be  glad  to  yield. 

Senator  Wellstone.  Just  for  a  comment,  and  I  really  appreciate 
the  direction  of  his  questioning,  and  the  Mille  Lacs  Nation  has 
done  a  really  magnificent  job  of  translating  the  gaming  and  the 
funding  to  really  solid  economic  development  and  services  for  peo- 
ple. I  think  it's  been  really  some  of  the  best  leadership  in  my  State 
and  in  the  country. 

Your  question  about  the  welfare  and  what  you  subtract  and  what 
you  don't  pay  money  for  and  people  beginning,  we  use  the  word 
empowerment,  and  I  know  the  chairman  has  talked  a  lot  about 
self-determination  and  decentralization.  I  think  this  is  a  perfect  ex- 
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ample  of  an  Indian  nation  which  has  really  used  some  of  these  re- 
sources for  real  economic  and  political  empowerment,  as  opposed  to 
waiting  and  waiting  and  waiting  for  somebody  somewhere,  some- 
where else,  to  make  decisions,  to  actually  do  something  for  your- 
selves. 

Senator  Campbell.  JoAnn,  have  you  reviewed  H.R.  1512  by  Con- 
gressmen Solomon  and  Torricelli? 

Ms.  Jones.  Yes. 

Senator  Campbell.  Would  you  give  us  a  quick  response  to  it? 

Ms.  Jones.  We're  opposed. 

Senator  Campbell.  Totally? 

Ms.  Jones.  Vehemently,  to  1512. 

Senator  Campbell.  One  area  of  this  bill,  487,  has  generated 
some  concern.  And  that  would  be  how  the  compacts  would  be  af- 
fected if  the  States  changed  their  law  and  decided  not  to  have  gam- 
ing any  more.  What  is  your  view  on  how  that  would  affect  the  com- 
pacts? Would  that  be  in  your  view  a  takings  of  property  under  the 
Fifth  Amendment  of  our  Bill  of  Rights? 

Ms.  Jones.  In  Wisconsin,  we  already  have  faced  that  situation. 
There  was  a  constitutional  amendment  that  was  passed  very  quick- 
ly, regarding  gaming  and  what  kinds  of  games  could  be  played  in 
Wisconsin.  And  under  487,  we  also  would  look  at  the,  looking  at 
it  as  a  taking,  we  could  possibly  look  at  that.  But  we  believe  that 
under  487,  that  would  help  our  situation  in  the  State  of  Wisconsin, 
talking  about  grandfathering. 

Senator  Campbell.  I  see. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  We  appreciate  your  being 
here. 

The  next  panel  is  Richard  Milanovich,  who  is  the  chairman  of  the 
Agua  Caliente  Band  of  Cahuilla  Indians;  Paula  Lorenzo,  who  is  the 
chairperson  of  the  Tribal  Alliance  of  Northern  California;  and  also 
Raymond  Halbritter,  who's  the  nation  representative  of  the  Oneida 
Indian  Nation  of  New  York;  and  Doreen  Maloney,  council  member 
of  the  Upper  Skagit  Indian  Tribe  of  Washington. 

As  I  mentioned,  I  would  appreciate  it  if  you  all  would  keep  your 
opening  statements  to  5  minutes  if  possible.  Your  complete  state- 
ment will  be  made  part  of  the  record.  And  welcome.  We'll  begin 
with  you.  Chairman  Milanovich. 

STATEMENT  OF  RICHARD  M.  MILANOVICH,  CHAIRMAN,  AGUA 
CALIENTE  BAND  OF  CAHUILLA  INDIANS 

Mr.  Milanovich.  Chairman  McCain,  Vice  Chairman  Inouye, 
members  of  the  committee,  thank  you  for  the  opportunity  to 
present  testimony  on  S.  487,  the  proposed  amendment  to  the  In- 
dian Gaming  Regulatory  Act.  I  appreciate  the  chance  to  offer  the 
insights  of  a  California  Indian  tribe  to  the  committee. 

My  name  is  Richard  M.  Milanovich,  I  have  been  the  elected 
chairman  of  the  Agua  Caliente  Band  of  Cahuilla  Indians  since 
1984.  And  my  first  comment  relates  to  a  mistaken  belief  that  the 
Agua  Caliente  are  a  wealthy  tribe.  This  is  just  not  so.  According 
to  a  demographic  study  conducted  in  1991  of  our  reservation,  52 
percent  of  our  members  live  below  the  poverty  level,  36  percent  are 
homeless,  or  can  live  nowhere  but  with  extended  family,  40  percent 
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are  unemployed,  and  16  percent  live  on  AFDC  or  other  public  bene- 
fits. 

This  is  why  the  majority  of  our  members  voted  in  1992  to  enact 
to  begin  a  tribal  gaming  enterprise.  Earlier  this  year,  April  10,  as 
a  matter  of  fact,  is  when  we  finally  opened  it. 

We  look  forward  to  earning  a  net  profit  with  which  the  tribes  can 
provide  the  kind  of  educational,  health  and  housing  services  which 
the  Federal  Government  cannot  do.  This  is  why  we  support  487  in 
general.  We  believe  that  it  presents  the  best  hope  that  we  have  of 
being  able  to  expand  our  small  gaming  enterprise  to  a  point  where 
it  will  provide  us  some  level  of  self-sufficiency,  particularly  in  this 
era  of  owindling  Federal  budgets. 

In  1987,  our  neighboring  tribes  of  Cabazon  and  Morongo  Bands 
of  Mission  Indians  established  in  the  U.S.  Supreme  Court  the  right 
of  all  California  tribes  to  conduct  tribal  government  gaming  enter- 
prises as  a  matter  of  Federal  jurisdiction  and  tribal  sovereignty, 
and  without  any  involvement  of  the  State  at  all.  Ideally,  matters 
would  have  developed  on  this  basis,  in  fiill  recognition  of  our  sov- 
ereign authority  to  establish  and  regulate  gaming  authority. 

We  are  proud  of  our  own  established  internal  controls  and  self- 
regulation  which  we  believe  exceed  anything  that  the  advisory  com- 
mittee proposed  by  S.  487  would  recommend,  copies  of  which  have 
been  supplied  to  committee.  And  we  have  imposed  this  degree  of 
internal  controls  on  ourselves  to  protect  the  integrity  of  the  games 
and  our  assets,  not  because  any  Federal  agency  has  told  us  to  do 
so. 

IGRA  is  now  almost  seven  years  old.  Its  compacting  process  has 
worked  relatively  well  in  those  seven  years  for  those  tribes  and 
those  States  which  have  cooperated  and  dealt  with  tribes  in  good 
faith,  of  which  I  believe  there  are  22  States  now  that  have  com- 
pacts with  tribes.  Compacting  is  a  dismal  failure  for  California's 
104  tribes. 

In  California,  the  established  non-Indian  commercial  gaming  in- 
terests, such  as  the  horse  racing  and  card  room  industries,  and  Ne- 
vada gambling  representatives,  have  a  much  louder  voice  in  Sac- 
ramento than  do  the  tribes.  The  Nevada  gaming  industry  benefits 
enormously  from  the  billions  of  dollars  a  year  that  California  resi- 
dents leave  in  commercial  casinos  in  that  State.  For  these  reasons, 
Governor  Wilson  has  been  extremely  reluctant  to  negotiate  in  any 
realistic  way  with  any  aspect  of  class  III  gaming. 

There  are  now  four  compacts  in  California  with  tribes.  But  they 
all  deal  with  horse  racing,  off  track  wagering.  And  even  these  four 
compacts  are  in  trouble.  Early  last  month,  the  California  Attorney 
General  informed  the  four  tribes  which  have  these  four  compacts 
that  all  four  compacts  were  invalid  and  that  the  horse  racing  board 
would  turn  off  the  electronic  signal  that  carried  the  races  and  all 
wagering  information  to  the  four  tribes'  facilities  as  of  July  1,  1995. 

The  State  took  this  position,  even  though  the  Federal  Court  of 
Appeals  had  just  ruled  that  the  compacts  were  valid.  Fortunately, 
within  the  last  month,  the  Federal  Court  has  enjoined  the  State 
from  turning  off  the  signal  and  walking  away  from  the  four  com- 
pacts and  its  obligations  under  them. 

This  episode  illustrates  the  State's  extremely  hard-line  attitude 
toward  even  this  relatively  innocuous  form  of  class  III  gaming,  on 
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which  there  should  be  no  controversy  at  all.  That  hard  line  be- 
comes even  harder  regarding  any  other  form  of  class  III  gaming. 
Sixteen  California  tribes  have  attempted  to  negotiate  with  the 
State  of  California  since  1991.  In  1994,  February  1994,  the  State 
Attorney  General's  representatives  walked  out  of  negotiations,  after 
10  negotiating  sessions,  and  have  not  come  back.  They  refuse  to  ne- 
gotiate. 

Unless  487  passes,  with  the  language  as  written,  California 
tribes  see  no  chance  of  the  State  negotiating  with  the  tribes.  And 

1  would  not  say  it  was  the  legislature  which  is  stopping  the  nego- 
tiation. I  would  say  it's  the  Governor  and  the  Attorney  General's 
office. 

I  want  to  read  something  here.  During  the  tribal-State  negotia- 
tions in  1993,  Grovernors  representatives  claimed  that  it  had  no  ex- 
press authority  for  the  Governor  or  any  other  State  official  to  sign 
a  compact  with  any  tribe  on  any  subject  except  for  off-track  wager- 
ing on  horse  races.  To  remedy  this,  the  State  legislature  passed  AB 
2137,  which  specifically  authorized  the  Governor  to  act  for  the 
State  in  this  regard. 

However,  the  Grovemor  vetoed  AB  2137  in  October  1993,  because 
the  bill  included  other  unrelated  points  to  which  he  would  not 
agree.  However,  the  Governor's  veto  message  left  a  glimmer  of 
hope.  He  stated  that,  "This  bill  would  authorize  the  Governor  to 
negotiate  and  execute  compacts  with  federally-recognized  Indian 
tribes  to  the  State,  and  submit  those  compacts  to  the  joint  legisla- 
tive committee.  I  am  in  favor  of  this  provision,  and  would  sign  it 
into  law  in  subsequent  legislation." 

So  we  took  him  at  his  word.  We  worked  with  the  legislature,  and 
they  passed  AB  3384  the  next  session,  only  to  have  the  Governor 
veto  that  bill  also.  So  it's  plain  to  us  that  the  Governor  will  not  ne- 
gotiate with  the  tribes.  We  need  487  to  get  that  done. 

The  two  amendments  that  we  just  received  before  we  came  back 
here,  there  is  concern  about  the  binding  arbitration  only  on  the 
tribes'  part,  not  the  States.  If  it  were  to  be  a  level  playing  field, 
as  several  people  like  to  say  back  here,  we  would  not  mind  doing 
so  also. 

I  would  also  request  that  the  committee  reconsider  the  August 

2  markup  date  because  of  the  volume  of  information  that  has  not 
yet  been  received  by  the  tribes  in  which  we  need  to  get  with  other 
tribes  to  form  a  consensus  for  that. 

Thank  you  very  much. 

[Prepared  statement  of  Mr.  Milanovich  appears  in  appendix.] 

The  Chairman.  Thank  you.  On  that  issue,  I  intend  to  discuss 
after  this  hearing  with  Senator  Inouye  as  to  how  we  should  pro- 
ceed, and  after  we  meet,  we'll  let  everyone  know. 

I  would  point  out  again,  as  I  did  at  the  beginning  of  this  hearing, 
that  this  is  the  15th  hearing,  hundreds  of  meetings,  hundreds  of 
hours  of  meetings,  and  I'm  not  sure  how  much  more  discussion  this 
issue  requires.  But  I  would  like  to  discuss  that  with  Senator  Inouye 
before  we  proceed. 

Welcome,  Chairperson  Lorenzo.  Thank  you  for  coming  today. 
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STATEMENT  OF  PAULA  LORENZO,  CHAIRPERSON,  TRIBAL  AL- 
LIANCE OF  NORTHERN  CALIFORNIA;  AND  CHAIRWOMAN, 
RUMSEY  RANCHERIA,  BROOKS,  CA 

Ms.  Lorenzo.  Thank  you,  Mr.  Chairman,  Mr.  Vice  Chairman. 

I  want  to  thank  you  for  your  outstanding  fair  leadership  on  this 
issue,  and  for  inviting  me  to  testify  today.  I  have  submitted  a  brief 
statement  for  the  record,  and  a  more  detailed  statement  wall  be 
submitted  within  the  committee's  deadline,  within  2  weeks. 

I  am  not  a  professional  witness  and  I  am  not  an  attorney,  and 
I'm  very  honored  to  be  here.  I  may  seem  a  little  nervous,  I'm  a  lot 
nervous.  I  hope  that  you  will  permit  me  to  refer  to  my  notes. 

The  Chairman.  Please  do  so. 

Ms.  Lorenzo.  Mr.  Chairman  and  members  of  the  committee,  I 
am  chairwoman  for  the  Tribal  Alliance  of  Northern  California, 
which  is  composed  of  10  gaming  tribes  in  our  northern  State.  As 
chairwoman  for  Rumsey  Indian  Rancheria,  I  serve  on  the  Alliance 
Board  of  Directors  along  with  the  chairs  of  each  of  those  tribes. 

Recognition  came  late  to  California  tribes  in  most  cases,  unless 
they  were  less  than  100  years. 

The  Chairman.  Ms.  Chairperson,  please  relax.  I  know  that  Sen- 
ator Campbell  is  very  intimidating  [Laughter.] 

The  Chairman,  [continuing].  But  Senator  Inouye  and  I  are  not. 
Please  relax. 

Ms.  Lorenzo.  I  think  it  was  that  Republican  side  of  him.  [Laugh- 
ter.] 

Senator  Campbell.  Mr.  Chairman,  when  I  used  to  live  in  Califor- 
nia and  went  to  the  acorn  festivals  up  at  Grinding  Rock  with  a  lot 
of  the  California  tribes,  nobody  cared  what  I  was  then.  [Laughter.] 

The  Chairman.  Obviously  there's  been  some  retrogression. 
[Laughter.] 

Ms.  Lorenzo.  Thank  you. 

Recognition  came  late  to  California  Indians,  less  than  100  years 
ago.  The  lands  set  aside  for  our  people  were  isolated,  without  natu- 
ral resources,  and  could  not  sustain  economic  development  for  com- 
munity life.  This  history  is  one  reason  why  we  support  the  provi- 
sions of  S.  487  that  retains  the  limited  ability  for  tribes  to  acquire 
land  in  trust  for  gaming  purposes. 

This  provision  is  a  perfect  example  of  the  kind  of  compromise  we 
will  accept  so  we  can  move  forward.  It  sets  out  very  strict  criteria 
for  the  acquisition  of  land  and  gives  the  Secretary  of  the  Interior 
discretion  to  make  a  full  determination  only  after  consulting  with 
all  interested  parties.  In  the  Alliance's  point  of  view,  the  most  im- 
portant part  of  the  bill  is  the  provision  regarding  the  tribal  State 
compact  negotiation  process. 

We  started  negotiating  with  the  Governor  in  1991,  and  are  still 
nowhere  near  a  compact.  During  this  entire  period,  we  have  main- 
tained the  status  quo  with  regard  to  the  types  of  gaming  which  we 
conduct,  and  have  maintained  close  contact  with  the  U.S.  Attorneys 
and  local  law  enforcement. 

There  are  important  precedent  setting  cases  now  pending  in  Fed- 
eral court  and  State  courts  in  California  concerning  video  game  de- 
vices, lotteries  and  bank  and  card  games.  Our  members  are  parties 
to  these  lawsuits.  We  have  made  it  clear  to  the  U.S.  Attorney  that 
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we  will  abide  by  the  results  of  these  lawsuits,  and  will  hold  the  line 
until  the  time  may  be  offered  in  any  new  cases. 

It  is  entirely  unfair  to  deprive  our  people  of  their  only  source  of 
revenue  and  our  members  of  their  primary  source  of  employment 
while  this  situation  is  being  clarified.  We  have  been  asked  to  com- 
mit to  only  two  newly  proposed  amendments  concerning  changes  in 
the  process  of  compact  negotiations.  The  Alliance  has  not  had  the 
opportunity  to  fully  review  or  take  a  position  on  these  amend- 
ments. But  I  see  a  problem  with  the  two  alternatives,  particularly 
with  alternative  two. 

In  alternative  one,  I  believe  the  references  to  the  State  court  for 
the  final  determination  of  an  issue  is  inappropriate.  The  State 
court  is  an  arm  of  one  party  to  the  dispute.  I  can  only  imagine  the 
State's  reaction  to  the  provision  that  would  refer  this  issue  to  a 
tribal  court  for  determination.  Regarding  alternative  two,  the  arbi- 
tration of  compact  disputes,  I  am  troubled  by  the  assumption  that 
the  Secretary  of  the  Interior  is  adverse  to  the  interests  of  the  State. 
Certainly  the  disputes  in  Arizona  and  Kansas  do  not  support  this 
harsh  assessment. 

On  behalf  of  the  Tribal  Alliance,  I  am  here  in  support  of  487,  and 
we  want  to  find  a  compromise  that  we  can  live  with  and  stabilize 
our  industry  and  secure  our  futures.  Again,  Mr.  Chairman,  I  would 
like  to  thank  you  for  this  opportunity.  Thank  you  again. 

[Prepared  statement  of  Ms.  Lorenzo  appears  in  appendix.] 

The  Chairman.  Thank  you,  Ms.  Lorenzo. 

Raymond  Halbritter. 

STATEMENT  OF  RAYMOND  HALBRITTER,  NATION  REPRESENT- 
ATIVE, ONEIDA  INDIAN  NATION  OF  NEW  YORK,  ONEIDA,  NY 

Mr.  Halbritter.  Thank  you. 

Mr.  Chairman,  my  name  is  Gaiongwilode.  I  am  also  known  as 
Ray  Halbritter,  and  I  am  the  Nation  Representative  of  the  Oneida 
Indian  Nation.  I  am  pleased  to  have  the  opportunity  to  speak  to 
the  committee  today  about  the  future  of  Indian  gaming.  This  is  a 
critical  issue  for  us  at  the  Oneida  Nation  and  for  other  sovereign 
Indian  nations. 

The  Indian  Gaming  Regulatory  Act  has  been  the  single  most  im- 
portant economic  chance  the  U.S.  Government  has  ever  given  to  In- 
dian nations.  IGRA  has  g^ven  us  a  chance  to  help  ourselves  escape 
the  poverty  cycle  in  which  Indians  have  been  trapped  since  our 
land  was  taken  and  were  herded  into  barren  reservations.  Without 
resources,  either  in  land  or  capital,  the  Oneida  Nation,  we  were  re- 
duced to  32  acres  of  land  and  no  money  and  no  options. 

Then  IGRA  was  adopted.  With  it,  we  have  been  able  to  develop 
enterprises  that  have  made  it  possible  for  us  to  educate  our  chil- 
dren. Five  years  ago,  only  four  members  of  our  Nation  were  in 
higher  education.  We  now  nave  over  70.  We  have  been  able  to  build 
decent,  respectable  housing,  get  quality  medical  care,  and  for  some 
people,  get  medical  care  at  all,  take  care  of  our  honored  and  re- 
spected elders,  and  create  the  honor  of  employment  for  many  of  our 
people. 

Because  of  IGRA,  the  members  of  the  Oneida  Nation  and  people 
of  other  Indian  Nations  have  a  much  better  quality  of  life  and  a 
hope  for  a.  better  life  than  they  have  had  for  almost  200  years. 


120 

IGRA  is  also  helping  us  develop  the  resources  that  are  making 
it  possible  for  us  to  diversify  into  other  enterprises.  We  do  not  ex- 
pect to  rely  on  gaming  forever.  We  see  it  as  a  short  term  oppor- 
tunity, so  we  are  looking  to  diversify.  At  the  Oneida  Nation,  we 
have  already  launched  one  of  the  only  American  Indian  textile 
printing  businesses  in  the  country.  We  have  built  an  RV  park,  are 
starting  an  agricultural  enterprise,  and  are  actively  looking  at 
other  ventures. 

In  part  because  of  IGRA,  our  people  can  now  walk  with  a  new 
pride  and  a  new  hope  today  that  we  have  not  known  for  centuries. 
We  have  hope  for  the  future  for  ourselves,  our  children  to  the  seven 
generations  of  the  future.  This  is  why  we  watch  very  closely  when 
there  is  talk  of  amending  IGRA  and  why  we  carefully  weigh  the  po- 
tential impact  of  those  changes. 

Much  of  what  is  being  proposed  is  good.  It  will  strengthen  IGRA, 
giving  Indian  nations  even  more  opportunity  to  recover  from  cen- 
turies of  poverty  and  economic  deprivation. 

We  especially  applaud  provisions  that  authorize  the  Department 
of  the  Interior  to  approve  a  gaming  compact  when  a  State  refuses 
to  negotiate  with  an  Indian  nation.  This  will  contribute  greatly  to 
putting  even  more  Indian  nations  on  a  course  of  self  help  and  eco- 
nomic recovery. 

However,  we  do  have  some  concerns  about  a  few  provisions. 
There  are  three  proposals  in  particular  that  we  think  could  cause 
some  substantial  effect  to  the  underlying  purpose  of  IGRA  These 
proposals  could  close  Indian  run  bingo  halls  for  an  indefinite  period 
of  time,  force  the  investigation  of  sovereign  Indian  governments  be- 
fore gaming  is  allowed,  and  permit  anti-Indian  gaming  special  in- 
terests to  write  regulations  for  Indian  gaming  and  do  so  in  secret. 

The  fundamental  fact  to  remember  whenever  we  are  talking 
about  amending  IGRA  is  that,  as  I  have  already  indicated  in  our 
case,  IGRA  is  working.  It  is  helping  to  create  new  opportunities 
and  new  chances  for  people  who  have  been  deprived  of  opportuni- 
ties, of  choices  and  chances  for  generations.  And  it  does  so  while 
preserving  the  rights  and  interests  of  other  governments.  Federal, 
State,  and  local. 

The  Oneida  Nation's  compact  with  the  State  of  New  York  is  such 
an  example.  It  is  a  41  page  document  with  some  200  pages  of  de- 
tailed appendices  that  has  been  cited  as  a  model  for  joint  regula- 
tion of  a  casino  by  an  Indian  nation  and  a  State  government.  We 
believe,  and  I  think  our  patrons  would  agree,  that  the  joint  regu- 
latory system  we  have  at  our  Turning  Stone  Casino  with  the  State 
of  New  York  ensures  a  quality  entertainment  and  business  experi- 
ence. 

We  are  very  proud  of  our  achievements  and  would  hold  up  our 
compact  as  an  example  of  what  can  be  accomplished  under  IGRA. 
I  would  request  that  a  copy  of  our  compact  be  included  in  the  legis- 
lative record  for  S.  487. 

The  Chairman.  Without  objection. 

[Material  retained  in  committee  files.] 

Mr.  Halbritter.  Turning  Stone  Casino  was  built  with  proceeds 
from  bingo  which  the  Oneida  Nation  has  been  operating  since 
1975.  Our  bingo  gaming  ordinance  with  its  very  stringent  regula- 
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tions  has  been  approved  by  the  National  Indian  Gaming  Commis- 
sion as  in  accordance  with  IGRA's  standards. 

I  believe  our  revenues  from  these  two  enterprises  has  financed 
tremendous  improvements  in  the  quahty  of  hfe  for  all  members  of 
the  Oneida  Nation,  they  are  also  supporting  our  expansion  into 
other  businesses,  allowing  us  to  diversify  and  gain  additional  eco- 
nomic security. 

Our  accomplishments  are  reviewed  in  the  current  issue  of 
Onyota  a:ka  Times,  which  I  would  like  to  submit  for  the  record. 

The  Chairman.  Without  objection,  it  will  be  included  in  the 
record. 

[Material  retained  in  committee  files.] 

Mr.  Halbritter.  Thank  you. 

So  you  can  see  that  we  have  benefited  greatly  from  IGRA.  We 
are  fortunate  enough  to  be  located  in  a  State  that  was  willing  to 
sit  down  and  negotiate  with  us.  Not  all  Indian  nations  have  had 
that  advantage. 

The  concerns  we  have  include  the  new  licensing  provisions  that 
call  for  extensive  new  licensing  of  any  bingo  contractor,  service  pro- 
viders and  managers,  including  sovereign  tribal  government.  They 
do  not  provide  for  grace  periods  or  transition  periods  during  which 
existing  bingo  halls  could  continue  to  operate. 

The  procedures  for  establishing  Federal  minimum  standards 
could  evolve  into  a  lengthy  process  that  could  hamper  ongoing  In- 
dian-run bingo  operations.  The  provisions  that  trouble  us  most  are 
those  that  would  allow  the  new  commission  to  conduct  background 
investigations  of  Indian  nations  and  tribes  seeking  to  obtain  Fed- 
eral licenses  for  gaming  operations.  This  seems  to  me  to  be  an  in- 
fringement of  the  sovereignty  of  Indian  nations. 

Finally,  let  me  address  the  issue  of  Federal  minimum  standards. 
I  am  concerned  that  the  appointment  process  for  the  advisory  com- 
mittee that  would  create  Federal  standards  could  be  dominated  by 
anti-Indian  gaming  forces  and  allowed  to  create  the  standards  in 
total  secrecy.  The  bill  as  drafted  requires  that  four  of  the  seven 
members  of  the  committee  represent  State  and  Federal  Govern- 
ments, while  only  three  would  be  members  of  Indian  nations. 

In  addition,  the  bill  exempts  the  committee  from  requirements 
that  a  committee  advising  a  Federal  agency  be  balanced  in  points 
of  view  represented,  avoids  undue  influence  from  a  special  interest, 
and  provides  public  access  to  committee  records  and  meetings. 

I'd  like  to  thank  you,  I  want  to  shorten  my  comments  because 
my  time  is  out,  but  thank  you  for  this  opportunity  to  speak  before 
the  committee. 

[Prepared  statement  of  Mr.  Halbritter  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much,  Mr.  Halbritter.  I  appre- 
ciate your  being  here. 

Doreen  Maloney. 

STATEMENT  OF  DOREEN  MALONEY,  COUNCIL  MEMBER  AND 
ACTING  GENERAL  MANAGER,  UPPER  SKAGIT  INDIAN  TRIBE, 
SEDRO  WOOLLEY,  WA 

Ms.  Maloney.  Mr.  Chairman,  Mr.  Vice  Chairman,  members  of 
the  committee. 
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My  name  is  Doreen  Maloney,  I'm  a  member  of  the  Upper  Skagit 
Indian  Tribe's  Tribal  Council.  I  have  been  so  for  the  past  20  years. 
I  have  been  authorized  via  telephone  confirmation  this  morning 
that  my  comments  are  also  on  behalf  of  the  Confederated  Band  of 
the  Chahos  Tribe,  the  Jamestown  S'Klallam  Tribe  and  the  Lummi 
Nation. 

I  have  prepared  an  outline  and  submitted  it  to  committee.  What 
I'd  like  to  do  is  sort  of  flesh  out  some  of  those  points.  Prior  to  that, 
I'd  like  to  make  an  observation.  As  I  said,  I've  been  on  the  line  for 
our  tribe  for  20  years.  And  the  irony  that  you  see  here,  the  com- 
ments from  the  representatives  of  the  States,  how  much  we  believe 
we  have  changed,  how  much  we  stay  the  same.  These  are  the  very 
same  arguments  that  have  been  made  on  and  on  for  the  underlying 
issues,  treaty  rights  and  the  erosion  of  those  rights,  as  we  look  at 
it  for  resources. 

Comments  about  each  game,  we  need  to  look  at  each  game  and 
be  party  to  that,  and  willingness  to  go  to  court.  Some  of  the  pro- 
spective tribes  have  been  in  court  over  the  last  23  years.  The  anal- 
ysis is,  this  game,  this  fish,  that  fish.  It's  an  ongoing  process.  Is 
there  resolution  in  courts?  More  than  likely  not.  If  the  decision  is 
not  happy  there,  we  then  go  back  to  legislation.  So  there  is  no  real 
end.  It  is  up  to  bodies  like  this  to  take  the  challenge  and  protect 
these  opportunities  for  Indian  people. 

Just  to  go  through  some  of  the  things  that  I  put  out  here,  I'm 
trying  to  focus  on  two  aspects  of  the  proposed  amendments.  And 
as  we  see  the  committee's  goals  and  the  goals  of  the  proposed 
amendments.  One  is  to  provide  a  strong,  definitive  regulatory 
framework  under  which  Indian  gaming  may  be  conducted. 

To  flesh  out  what  that  means,  it  does  not  mean  that  we  agree 
that  other  bodies  can  adopt  regulations,  but  that  is  to  set  the 
standards  which  are  really  to  protect  the  integrity  of  the  game,  to 
protect  the  patrons,  and  to  assure  and  safeguard  the  tribes.  That 
is  not  giving  authority  or  requesting  that  these  regulations  be  to- 
tally adopted.  Those  are  the  three  types  of  things. 

And  the  analysis,  if  I  take  it  back  to  resources,  the  analysis  is 
to  ensure  that  the  viability  of  the  resource,  the  protection  of  that, 
same  kinds  of  analysis. 

This  needs  to  be  done,  though,  by  really  maintaining,  and  not 
undermining  the  economic  opportunities  intended  for  tribal  govern- 
ments. That  is  the  balance. 

As  for  commenting  on  the  necessity  of  amendments,  as  I  said  in 
my  statement,  directly,  it  is  substantial.  We  are  here  before  you, 
it  appears  that  amendments  will  occur. 

As  far  as  expansion  in  authority  provisions  for  the  National  In- 
dian Gaming  Commission,  as  a  general  rule,  most  tribes  do  not 
support  granting  any  more  authority  to  an  agency.  However,  it  ap- 
pears we  must  have  some  sort  of  an  agency.  One  of  the  things  that 
you  have  is  strength  for  appointment  of  commissioners.  It  appears 
to  have  a  regulatory  background,  it  appears  to  have  good  account- 
ing background.  Please  look  at  this  also  from  an  aspect  that,  it  is 
an  economic  opportunity  for  tribes,  consider  that  those  persons 
must  also  have  good  administrative  and  business  and  operations 
background. 
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And  the  need  to  support,  support  for  a  fee  structure,  that  needs 
to  be  taken  in  the  proper  context.  The  support  of  a  fee  structure, 
provided  those  fees  go  to  an  efficient,  expedited  process,  that  bene- 
fits tribes.  The  other  thing  is,  we  also  take  the  position  this  is  not 
all  our  burden.  A  tremendous  amount  of  this  burden  must  be  car- 
ried by  the  Federal  Government.  We  did  not  ask  for  this  agency, 
we  did  not  ask  for  this,  and  we  will  pay  a  share.  However,  the  Fed- 
eral Grovemment  must  pay  its  share. 

As  far  as  minimum  standards,  as  I  said  before,  they  should  be 
done  so  only  to  protect  the  integrity  of  games,  safeguard  the  pa- 
trons and  ensure  fair  play,  and  to  safeguard  the  tribes.  That  does 
mean  authority  to  write. 

I'd  like  to  support  the  comments  that  one,  that  you  need  a  proc- 
ess for  tribes  to  go  to  when  States  cannot,  and  tribes  cannot  reach 
agreement.  There's  got  to  be  a  mechanism  to  allow  this  to  happen. 
I  put  some  other  comments  here  about  threshold  things  that  the 
committee  might  consider.  I'm  running  out  of  time.  I  will  submit 
for  the  record  a  more  detailed  list  of  these  ideas. 

But  there  are  a  couple  of  things  I'd  like  to  get  in  while  we're 
here,  is  that  that  change,  as  far  as  we  can  see,  regarding  who  de- 
termines the  scope  of  the  games,  it  is  not  an  issue  that  we  believe 
that  you  can  resolve  at  the  State  level.  Questions  posed  by  Senator 
Inouye  to  some  of  the  panel,  would  you  agree  to  a  State  court  proc- 
ess, the  answer,  at  least,  even  though  we  have  not  had  a  chance 
to  look  at  it,  it  would  be  no.  This  has  never  been  a  fair  forum  for 
the  tribes. 

To  questions  of  whether  or  not  we  would  be  willing  to  look  at  ar- 
bitration, that  we  would  have  to  take  under  advisement.  However, 
as  a  general  rule,  the  first  question  you  ask  is,  what  is  the  scope 
of  the  arbitration,  who  gets  to  pick  the  arbitrator.  But  from  the 
tribe's  viewpoint,  most  of  these  issues  are  not  up  for  arbitration  or 
negotiation. 

Thank  you. 

[Prepared  statement  of  Ms.  Maloney  appears  in  appendix.] 

The  Chairman.  Ms.  Maloney,  if  you  have  an  additional  comment 
or  two,  please  feel  free  to  proceed. 

Ms.  Maloney.  There  are  some  things  that  we  had  put  in  here 
for  consideration.  And  they  go  to  the  idea  that  there  is  a  perception 
of  additional  controls  needed.  It  lays  out  a  few  things  that  the  com- 
mittee might  consider,  those  being  that  they  are  additional  sanc- 
tions, liabilities  for  management  companies  who  try  to  exert  undue 
influence.  We  laid  out  some  ideas  about  prequalification  process. 
Most  of  these  things  go,  burdens  that  we've  put  on  businesses,  in- 
dustries who  want  to  come  do  business  with  us,  in  no  way  is  this 
intended  that  these  burdens  be  put  on  Indian  tribes. 

I  also  want  to  comment  about  when  the  National  Indian  Gaming 
Commission  reviews  contracts,  there  are  two  thresholds  as  far  as 
I  see  in  there.  One  is  look  at  the  companies  or  financial  institutions 
that  come  to  do  business  with  us.  One  review  is  for,  is  there  an  or- 
ganized crime  element  involved.  Once  you've  passed  that  threshold, 
the  next  question  is,  is  this  a  viable  business  opportunity  for  the 
tribe.  But  look  at  it  in  that  sense.  Give  us  the  difference  that  we 
as  Indian  people  can  make  responsible,  capable  decisions. 


124 

This  is  what  regulation  is  about.  I  do  not  want  to  see  an  agency 
that  is  set  up  to  make  the  business  decisions  for  us.  As  a  regu- 
latory agency,  it  should  be  a  regulatory  agency. 

The  Chairman.  There  is  no  contemplation  on  the  part  of  the 
committee  to  have  this  agency  violate  tribal  sovereignty,  especially 
in  the  decision  making  process. 

Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much. 

First,  I'd  like  to  clarify,  when  I  spoke  of  the  courts  having  juris- 
diction over  the  scope  of  gaming,  I  made  it  very  specific  it  was  the 
U.S.  Supreme  Court,  not  a  State  court.  I'm  aware  of  the  short- 
comings of  that. 

But  Ms.  Maloney,  you  touched  upon  something  in  your  presen- 
tation that  is  very  important  in  the  whole  process  we  re  in.  Of  all 
the  hundreds  of  witnesses  we  have  heard  from,  I  cannot  recall  any 
witness  representing  a  management  or  financial  organization.  And 
yet,  if  one  should  look  at  the  whole  issue  here  obiectively,  the  man- 
agement and  financial  companies  are  the  ones  who  are  making  the 
money. 

Ms.  Maloney.  That's  right. 

Senator  Inouye.  In  many  ways,  the  witnesses  here,  I  hate  to  use 
the  word,  are  fronting  for  them. 

Having  said  that,  in  your  presentation,  on  additional  comments, 
you  said  that  some  guidance  or  authority  should  be  gpranted  this 
comm.ission  so  that  tribes  will  know  how  to  deal  with  management 
and  financial  companies.  I  do  not  have  to  answer  at  this  time,  but 
I  think  it  is  a  very  important  question  that  you  have  asked.  Be- 
cause much  as  I  support  the  sovereignty  of  Indian  nations,  and  I 
go  along  with  the  concept  of  sovereignty  if  you  include  the  right  to 
make  mistakes,  the  results  of  this  process  have  shown  that  in 
many  cases  Indian  tribes  have  been  inadequate  in  their  negotiation 
with  financial  and  management  companies.  They  have  the  re- 
sources, the  men  and  women  of  extraordinary  skill  with  charts  and 
presentation. 

On  the  other  hand,  you  have  Indian  tribes  who  are  desperately 
eager  to  dig  themselves  out  of  this  misery  of  poverty.  And  as  a  re- 
sult, we  have  contracts  that  give  management  companies  exclusive 
right  to  records.  We  have  had  so  many  tribes  come  up  to  us  and 
say,  we  would  like  to  look  at  our  records.  And  management  compa- 
nies have  countered  and  said,  no,  the  contract  says  we  have  exclu- 
sive right.  Indians  have  no  right  to  look  at  the  records. 

That  is  unheard  of  in  the  American  community.  And  we  should 
not  tolerate  that.  And  some  of  these  companies  want  40  percent, 
50  percent  of  the  net  income.  We  are  not  setting  up  a  measure  here 
to  benefit  management  and  financial  companies.  And  I  can  assure 
you,  if  I  have  anything  to  do  about  this  bill,  we  will  have  guidelines 
so  that  management  companies  will  make  a  profit,  yes.  But  not  at 
the  expense  and  on  the  back  of  Indians. 

Because  it  is  obvious  in  certain  cases  where  Indians  have  been 
made  fronts  and  they  have  been  exploited.  And  I  think  all  of  you 
should  stand  tall  and  strong  against  these  exploiters.  In  many 
cases,  it  is  not  the  State  that  is  your  enemy.  It  is  not  the  Federal 
Government.  It  is  the  management  and  financial  companies. 

Thank  you. 
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Ms.  Maloney.  Mr.  Chairman,  may  I  comment? 

The  Chairman.  Sure. 

Ms.  Maloney.  I  want  to  make  sure  that  the  statement  that  I 
made  is  focused  at  least  as  we  were  trying  to  present  it. 

Many  of  us,  as  we  have  looked  at  the  gaming  opportunity,  my 
tribe  in  particular  since  about  1990,  have  gone  and  looked  at  and 
reviewed  at  least  40  groups  of  people.  We  have  actually  gone  down 
the  road  with  several  groups. 

The  statement  reflects  a  need  as  far  as  we  see  to  establish  what 
is  called  a  pre-qualification  process  that  goes  to  the  management 
company  or  the  financial  institution.  And  the  burden  for  that  ex- 
pense is  on  them,  which  is,  there  is  more  likely  than  not  that  this 
company  will  be  certified  by  the  Federal  agency  if  need  be,  more 
likely  than  not  it  will  pass  certification  within  a  State,  and  more 
likely  than  not  it  will  have  the  financial  capability  to  do  the  project 
for  the  tribe  at  the  intended  scope  and  dollar  range,  and  on  the 
tribe's  time. 

But  to  be  real  honest,  there  are  a  lot  of  tribes  who  have  gone 
down  this  path.  And  I  think  the  other  thing  I  need  to  say  on  this, 
about  tribes  have  capability  to  make  good  business  decisions.  And 
I  think  deference  should  oe  given  to  those  types  of  decisions.  I 
think  that  the  Indian  Self-Determination  Act  acknowledged  that. 
And  IGRA  should  be  viewed  to  acknowledge  that  also.  Thank  you. 

The  Chairman.  Senator  Campbell. 

Senator  Campbell.  Thanks,  Mr.  Chairman. 

Senator  Inouye  mentioned  that  tribes  have  sometimes  not  been 
very  good,  have  been  inadequate,  I  guess  was  his  word,  as  negotiat- 
ing with  some  of  these  management  companies.  I  have  to  tell  you, 
historically,  Indian  tribes  haven't  been  very  good  at  negotiating 
with  each  other,  let  alone  management  companies. 

I  don't  really  have  any  questions,  but  I'd  maybe  like  to  give  a  lit- 
tle story  to  emphasize  that.  I  was  raised  in  California,  and  went 
to  high  school  up  in  the  foothills  with  the  Foothill  Band  of  Miwoks. 
And  when  I  was  out  there,  the  years  I  was  there,  I  mention  this 
because  many  of  our  witnesses  happen  to  be  from  California,  I 
spent  a  great  deal  of  time  with  the  California  tribes  and  learned 
many  of  the  songs  and  dances  of  the  Pomo  and  the  Uki  and  the 
Nissinan  and  the  Miwoks  and  the  Mydos.  And  I  learned  their  sto- 
ries and  just  had  a  generally  wonderful  time. 

I  hadn't  been  home  for  years  and  years  to  Montana,  where  most 
of  my  relatives  live.  And  when  I  went  up  there,  after  I  had  been 
gone  a  long  time,  I  had  a  meeting  with  a  group  of  elders.  And  they 
were  asking  me  what  kinds  of  Indians  live  out  in  California.  So  I 
told  them,  well,  there's  Nissinan  and  Uki  and  Pomo  and  Miwok. 
And  one  elderly  man,  by  the  name  of  Grover  Wolf  Voice,  he  got  a 
real  perplexed  look  on  his  face,  and  he  said,  we  never  heard  of 
them. 

That  was  in  the  1960's.  And  Indian  people  have  come  an  awful 
long  way  from  the  1960's  in  the  days  of  the  Alcatraz  occupation. 
And  I  am  very  proud  of  that  progress  that  thev  have  made.  They 
certainly  all  know  of  each  other  now,  and  have  found  some  common 
goals. 

But  clearly,  they  are  still  learning.  And  they  make  some  mis- 
takes. They  are  certainly  getting  smarter,  getting  tougher  in  nego- 
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tiations.  But  frankly,  Mr.  Chairman,  that's  what  self-determination 
is  all  about.  Even  making  your  own  mistakes  is  part  of  it.  At  least 
they  ought  to  be  allowed  to  do  that. 

Thank  you. 

The  Chairman.  Thank  you.  Senator  Campbell. 

I  guess  we're  also  interested  in  knowing  from  which  tribe  you  ac- 
quired your  affection  for  Harley  Davidsons.  [Laughter.] 

Senator  Campbell.  I  have  to  say  that  the  other  noted  American 
manufacturer,  Indian,  went  out  of  business  in  1953.  These  Indians 
are  not  going  to  go  out  of  business.  [Laughter.] 

The  Chairman.  Mr.  Milanovich,  Chairman  Milanovich,  isn't  it 
true  that  off-track  betting  is  allowed  in  the  State  of  California? 

Mr.  Milanovich.  Yes;  it  is. 

The  Chairman.  Under  State  law? 

Mr.  MlLANO\acH.  Under  State  law.  As  long  as  it's  held  at  fair- 
grounds and  reservations  under  a  compact. 

The  Chairman.  But  yet  the  State  of  California  has  been  very  re- 
luctant to  allow  the  tribes  to  enter  into  even  agreements  on  that? 

Mr.  Milanovich.  We  entered  into  an  agreement.  We  sat  down 
for  3  days  back  in  January  of  this  year  to  try  and  work  out  a  com- 
pact on  off-track  wagering. 

The  Chairman.  Which  is  how  many  times  you've  tried  before? 

Mr.  Milanovich.  This  was  the  first  time  since  1991  that  they 
agreed  to  sit  down  and  talk  to  us.  And  at  that  point 

The  Chairman.  You've  been  trying  since  1988? 

Mr.  Milanovich.  No;  we  did  not  start  until,  well,  actually  1992 
when  the  tribal  members  voted,  directed  the  tribal  council  to  pro- 
ceed with  having  a  gaming  facility. 

The  Chairman.  Proceed,  I'm  sorry,  I  interrupted  you. 

Mr.  Milanovich.  And  when  we  sat  down  with  the  State  nego- 
tiators, which  was  the  AG,  they  told  us  that  they  would  not  sign 
or  agree  to  the  same  type  of  a  compact  that  had  been  previously 
agreed  to  by  the  four  other  tribes.  Nor  would  they  discuss  any 
other  types  of  class  III  gaming.  All  they  were  interested  in  was  a 
watered  down  version  of  the  off-track  wagering  compact,  keno  and 
lotto.  That  was  it. 

The  Chairman.  Did  they  give  a  reason  for  not  extending  that 
same 

Mr.  Milanovich.  They  said  they  did  not  agree  with  the  recent 
court  decision  which  awarded  the  tribes  further  profit,  had  it  been 
agreed  to  between  the  State  and  the  tribes  when  they  entered  into 
the  compacts  initially. 

The  Chairman.  So  we  have  a  situation  in  your  State  where  there 
are  gaming  operations  going  on,  because  of  the  failure  of  a  com- 
pacting process,  that  are  illegal? 

Mr.  Milanovich.  In  actuality,  sir,  there  are  class  III  games  tak- 
ing place  right  now  on  our  reservation  known  as  the  California  lot- 
tery and  keno,  which  are  not  under  a  compact.  We  offered  a  com- 
pact to  the  State,  the  State  refused. 

The  Chairman.  So  we  have  the  worst  of  all  worlds.  We  have  a 
gaming  operation  going  on  which  is  illegal  and  there  is  no  over- 
sight and  regulation  as  called  for  in  the  Indian  Gaming  Regulatory 
Act. 

Mr.  Milanovich.  That  is  correct. 
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The  Chairman.  Now,  is  it  true  that  in  San  Diego,  the  U.S.  Attor- 
ney has  entered  into  some  kind  of  a  quasi-ag^reement  with  some  of 
the  tribes? 

Mr.  MiLANOViCH.  I  believe  that's  true,  yes. 

The  Chairman.  Which  basically  says  that  he  will  not,  or  the  At- 
torney, I  don't  know  if  it's  a  he  or  she,  will  not  prosecute  until 
there  is  some  kind  of  agreement? 

Mr.  MiLANOVlCH.  I  would  prefer  not  going  any  further  on  that, 
because  I'm  not  part  of  that  district. 

The  Chairman.  I  see.  Do  you  have  knowledge  of  that.  Chair- 
person Lorenzo? 

Ms.  Lorenzo.  We  have  knowledge  of  that  situation.  But  I  can't 
go  into  it,  either. 

The  Chairman.  Well,  maybe  the  committee  will  go  into  it  at  an- 
other time.  It's  an  interesting  situation,  to  say  the  least.  What  it 
emphasizes,  the  reason  I  bring  it  up,  it  emphasizes  the  need  for 
some  kind  of  motivation  to  conclude  a  compacting  process  one  way 
or  another.  Without  a  way  to  conclude  compacts  we  end  up  in  the 
worst  of  all  worlds,  would  you  agree,  Chairman  Milanovich? 

Mr.  Milanovich.  Very  much  so,  sir.  May  I  also  add  that  the  trib- 
al council  entered  into  another  agreement  with  the  city  of  Palm 
Springs  whereby  we  were  to  give  a  portion  of  our  proceeds  from  a 
gaming  establishment  to  the  city  to  offset  any  costs  in  the  public 
safety  arena,  which  the  State  stepped  in  back  in  November,  filed 
suit,  saying  that  they  had  no  right  to  do  so. 

The  Chairman.  Mr.  Halbritter,  you  mentioned  that  you  are  trou- 
bled by  provisions  that  allow  the  new  commission  to  conduct  back- 
ground investigations  of  nations  and  tribes.  You  mention  that  in 
your  written  statement. 

Mr.  Halbritter.  Yes. 

The  Chairman.  Let  me  just  say  that  we  have  to  look  at  history 
as  we  address  this  issue.  And  the  history  of  the  State  of  Nevada 
is  that  there  was  at  one  time  penetration  by  organized  crime. 
That's  a  matter  of  record,  undisputed.  And  they  set  up  certain  safe- 
guards. And  that  isn't  to  say  that  they  are  now  immune  from  pene- 
tration by  undesirable  elements. 

But  I  believe  we  have  to  use  what  has  been  generally  a  success- 
ful method  of  regulation  and  oversight  of  gaming.  Senator  Inouye 
and  I  went  out  to  Nevada.  He  went  up  to  Atlantic  City  to  look  at 
the  entire  securities  operation  from  the  casino  itself  to  the  gaming 
commissions.  And  thev  may  not  be  perfect.  But  we  have  to  use 
some  model  in  order  for  us  to  ensure  that  both  Indians  and  non- 
Indians  alike  have  the  maximum  protections  when  they  engage  in 
gaming  operation  or  become  participants  in  those  operations.  Do 
you  see  my  point  here? 

Mr.  Halbritter.  Yes;  I  do. 

The  Chairman.  Please  respond  if  you  choose. 

Mr.  Halbritter.  Well,  for  example,  in  our  situation,  everyone 
who  is  involved  with  the  gaming  operation,  the  management  and 
those  people  directly  involved,  do  have  those  kinds  of  background 
checks.  I  guess  I'm  speaking  to  the  governments  themselves,  the 
council  members,  who  essentially  oversee  the  government  oper- 
ations of  the  Indian  Nation,  kind  of  like  I  suppose,  the  State  of  Ne- 
vada, the  Governor  and  all  of  those,  and  other  States  that  have 
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gaming  don't  undergo  those  kinds  of  background  checks.  The  legis- 
lative, the  assembly  people  even  though  they  oversee.  And  New 
York  State  did  over  $4  billion  worth  of  legalized  gaming  last  year, 
and  the  legislature,  this  seems  to  only  apply  to  Indian  govern- 
ments. 

I  think  there  are  ways  to  achieve  regulatory  oversight,  and  we 
are  also  very  concerned  about  that  potential.  But  also,  we  are  a 
sovereign  government,  like  the  States,  and  would  like  to  be  treated 
so. 

The  Chairman.  Let  me  assure  you.  Representative  Halbritter,  we 
don't  anticipate  that  the  language  of  this  bill  would  entail  the  ex- 
pansion as  you  are  concerned  about.  And  I  will  correct  the  lan- 
guage of  the  bill  if  necessary  in  order  to  focus  it  on  those  who  are 
in  direction  participation  in  these  games. 

Mr.  Halbritter.  Yes. 

The  Chairman.  Ms.  Maloney  made  some  very  compelling  com- 
ments. I  want  to  assure  you  that  Senator  Inouye  and  I  share  your 
views,  not  only  about  the  history  of  the  Federal  Indian  relation- 
ship, but  also,  I  believe  that  we  must,  as  we  get  into  the  details 
of  various  aspects  of  the  bill,  step  back  from  time  to  time  and  rec- 
ognize that  this  all  has  to  do  with  your  opening  comments,  respect 
for  tribal  sovereignty,  respect  for  government-to-govemment  rela- 
tionships and  tribal  self-determination,  and  frankly,  respect  for  a 
decision  made  by  the  U.S.  Supreme  Court. 

Senator  Inouye  and  I  would  never  have  engaged  in  the  painful 
process  of  the  first  IGRA  in  1988  if  it  had  not  been  for  the  Cabazon 
decision.  We  believe  that  decision  has  to  be  respected. 

Sometimes  when  we  talk  about  other  aspects  of  how  we  might 
enforce  oversight,  regulation  and  scope  of  gaming,  I  don't  believe 
that  we  keep  in  mind  what  the  original  Cabazon  decision  was  all 
about.  And  I  believe  the  Cabazon  decision,  from  a  careful  reading 
of  it,  was  based  on  the  fundamental  principle  of  tribal  sovereignty. 
Otherwise,  I  don't  believe  the  Supreme  Court  would  have  said  that 
Indian  tribes  could  engage  in  Indian  gaming  operations  within  the 
States  within  which  they  reside  without  any  oversight  on  the  part 
of  those  States. 

And  either  rightly  or  wrongly,  history  will  judge  Senator  Inouye 
and  me.  We  persuaded  the  tribes  to  give  up  a  certain  amount  of 
their  sovereignty  in  return  for  what  we  believed  was  an  insurance 
policy  that  they  could  proceed  with  gaming  without  being  caught 
up  in  court,  in  the  spirit  of  comity. 

Whether  that  succeeded  or  not,  is  not  clear.  As  has  been  pointed 
by  other  witnesses,  there  are  over  100  compacts  in  many  States. 
There  are  also  places  like  California  where  there  has  been  no 
progress  in  compact  negotiations  whatsoever.  Good  news  in  New 
Mexico,  as  you  know,  we  had  a  witness  from  New  Mexico  on  the 
panel  before  you,  and  we  have  finally  been  able  to  have  some  trib- 
al-State compacts  successfully  concluded. 

But  if  you  look  at  those  charts  over  there,  and  you  see  how  much 
Indian  gaming  has  increased,  and  it  continues  to  increase,  Indian 
gaming  Decomes  a  bigger  and  bigger  issue,  and  one  that  I  think  we 
have  to  address  sooner  rather  than  later. 

I  would  welcome  any  closing  comments  from  any  of  you  before 
we  end  this  hearing,  beginning  with  you.  Chairman  Milanovich. 
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Mr.  MiLANOViCH,  I  just  wish  to  say,  sir,  that  I  appreciate,  as  I 
said  initially,  I  appreciate  the  opportunity.  S.  487,  to  a  great  ex- 
tent, would  be  of  great  assistance  to  tribes,  particularly  in  Califor- 
nia so  we  would  have  a  compact  to  allow  us  to  go  into  class  III 
gaming  legally.  Thank  you  very  much. 

The  Chairman.  Chairperson  Lorenzo. 

Ms.  Lorenzo.  I  too  concur  with  all  the  remarks  from  all  the  re- 
spective chairpersons.  And  thank  you  very  much  for  allowing  me 
to  testify.  S.  487  is  very  important  for  all  of  us.  And  in  Northern 
California,  it  means  sovereignty,  it  means  our  economic  develop- 
ment, health,  education  and  welfare,  which  we're  always  speaking 
about.  And  the  tribes  are  looking  forward  to  working  with  all  of 
you. 

Thank  you. 

The  Chairman.  Representative  Halbritter. 

Mr.  Halbritter.  We  welcome  the  ardent  regulatory  oversight. 
We  want  our  operations  to  be  honest,  certainly,  with  integrity. 

The  point  I  would  make  in  regard  to  your  other  question  was 
that  there  just  simply  be  a  transition  or  grace  period  to  allow  a 
non-interrupted  bingo  revenue  from  those  provisions  that  you  in- 
tended to  include  in  S.  487.  And  we  hope  that  the  opportunity  con- 
tinues for  our  people,  so  that  we  can  diversify  for  our  generations 
to  come  of  Indian  people. 

Thank  you. 

The  Chairman.  Thank  you. 

Ms.  Maloney. 

Ms.  Maloney.  Senator  McCain,  Senator  Inouye,  first  off,  real 
leadership  is  often  not  the  most  popular  place  to  be.  And  we  do  ac- 
knowledge the  leadership  that  you've  both  shown. 

I  think  one  of  the  most  critical  pieces  is  here,  there  must  be  an 
opportunity  to  break  the  deadlocks  within  the  States,  whether  it's 
California,  whether  it's  Alabama,  that  needs  to  be  done,  to  provide 
those  tribes  an  opportunity. 

The  only  other  comment  I'd  like  to  say  is,  keep  in  mind  when  you 
look  at  defining  regulations  for  this  industry,  on  one  side  regulate 
Indian  gaming,  on  the  other  side,  the  cry  of  the  country  and  being 
responded  to  was  the  act  to  deregulate. 

The  Chairman.  Thank  you  very  much.  This  hearing  is  adjourned. 

[Whereupon,  at  11:35  a.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.l 
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Prepared  Statement  of  Paula  Lorenzo,  Chairperson,  Tribal  Alllvnce  of 
Northern  Caufornl\ 

On  S.  487  July  25,  1995  Mr.  Chairman  and  members  of  the  committee,  thank  you 
for  this  opportunity  to  present  the  views  of  the  Tribal  Alliance  of  Northern  Califor- 
nia on  S.  487,  a  proposed  amendment  to  the  Indian  Gaming  Regulatory  Act. 

I  am  the  Cfhairperson  of  the  Tribal  Alliance  of  Northern  California.  The  Alliance 
is  a  brand  new  organi2ation  formed  earlier  this  year.  We  are  composed  of  the  ap- 
proximately 10  gaming  tribes  in  the  northern  half  of  our  state,  and  the  representa- 
tives on  our  Board  of  Directors  are  the  Chairpeople  of  those  Tribes.  I  am  the  Chair- 
person of  the  Rumsey  Indian  Rancheria. 

Our  purposes  are  to  assist  member  Tribes  in  strengthening  tribal  self-govern- 
ment, culture,  health,  education  and  welfare;  developing,  operating  and  maintaining 
tribal  economic  enterprises  that  will  enable  us  to  oecome  self-sufficient;  assisting 
our  members  in  developing  business  expertise  in  management  and  administration 
of  tribal  enterprises;  and  establishing  a  collective  voice  on  legislative  and  regulatory 
activities  affecting  our  members. 

Our  organization  has  come  here  to  testify  in  support  of  S.  487.  While  we  do  not 
agree  with  every  provision  in  the  Bill,  we  are  interested  in  finding  a  compromise 
among  all  the  competing  interests  that  we  can  live  with,  will  stabilize  our  fledgling 
industry  and  secure  our  future. 

Indian  Country  in  Northern  California  is  unique.  There  are  over  75  federally  rec- 
ognized Tribes.  These  Tribes  are  small  bands  of  our  aboriginal  nations,  like  the 
Maidu,  Pomo,  Miwuk,  and  Wintun. 

For  those  of  us  who  are  recognized,  and  there  are  tens  of  thousands  of  California 
Indians  who  still  are  not,  that  recognition  came  late,  in  most  cases  less  than  100 
years  ago,  and  the  lands  that  were  set  aside  for  our  people  were  lands  that  nobody 
else  wanted.  They  were  isolated,  without  natural  resources,  and  incapable  of  sus- 
taining economic  development  or  communis  life. 

To  add  insult  to  injury,  almost  half  of  the  Tribes  in  our  area  were  "terminated" 
by  the  Federal  Government  in  the  1950's.  These  terminations  were  subsequently  de- 
clared unlawful,  and  most  of  the  terminated  Tribes  have  now  been  restored  to  Fed- 
eral status  and  are  in  the  process  of  acquiring  lands. 

The  legal  advantage  we  now  have  under  IGRA  over  private  commercial  gaming 
enterprises,  that  can  locate  anywhere  in  the  State,  is  the  first  step  towards  re-estab- 
lishing a  level  playing  field  for  our  Tribes. 

Our  history  is  one  reason  why  we  support  the  provision  of  S.  487  that  retains  a 
limited  ability  for  Tribes  to  acquire  land  in  trust  for  gaming  purposes.  This  provi- 
sion in  the  BUI  is  a  perfect  example  of  the  kind  of  compromise  we  are  willing  to 
accept  so  that  we  can  move  past  the  controversy.  The  BiU  does  not  give  us  the  right 
to  acquire  land  in  trust,  nor  does  it  give  the  Governor  the  right  to  veto  taking  land 
in  trust.  It  sets  out  very  strict  criteria,  ensures  that  there  wiU  be  no  conflict  with 
surrounding  communities,  and  gives  the  Secretary  of  the  Interior  discretion  to  make 
a  final  determination  only  afler  consulting  with  all  interested  parties. 
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The  moat  important  part  of  the  Bill  from  the  Alliance's  point  of  view  is  the  provi- 
sion concerning  the  tribal-state  compact  negotiation  process.  We  have  reviewed  the 
letter  from  Governor  Wilson  to  you,  Senator  McCain,  dated  June  12,  1995.  Its  con- 
tents plainly  reveal  why  the  changes  proposed  in  S.  487  are  so  essential. 

In  his  letter.  Governor  Wilson  suggests  that  the  State's  only  obligation  under  cur- 
rent law  is  to  offer  Tribes  the  same  kind  of  gaming  that  everybody  else  in  the  State 
is  entitled  to,  and  that  reliance  by  the  State  upon  the  criminal  law  prohibitions  that 
apply  to  others  meets  the  State's  "good  faith"  standard  for  negotiations  under  IGRA. 

The  fact  that  we  started  negotiating  with  the  Governor  in  1991  and  are  still  no- 
where near  a  compact  supports  the  provisions  in  S.  487  that  put  reasonable  time- 
frames on  these  negotiations,  timeframes  that  Governor  Wilson's  letter  criticizes  as 
"fast-track". 

Finally,  while  our  Tribes  have  not  had  the  opportunity  to  fiilly  review  or  take  a 
position  on  the  newly  proposed  amendments  to  S.  487  concerning  changes  to  the 
compacting  negotiation  process,  we  see  problems  with  both  alternatives,  particularly 
with  alternative  number  2. 

The  reference  to  a  state  court  for  final  determination  of  an  issue  is  inappropriate 
for  two  reasons:  First,  because  the  state  court  is  an  arm  of  one  party  to  the  dispute. 
I  can  only  imagine  the  States'  reaction  to  a  provision  that  would  refer  this  issue 
to  tribal  court  Tor  determination.  Second,  under  Cabazon  and  IGRA,  the  question 
of  permissible  gaming  on  Indian  lands  is  not  a  question  of  state  law,  it  is  a  question 
of  Federal  law,  in  which  Federal  law  is  informed  by  the  states'  criminal  law  and 
public  policy. 

With  respect  to  the  arbitration  of  compact  disputes,  I  am  troubled  by  the  assump- 
tion underlying  this  proposal,  which  is  tnat  the  Secretary  of  the  Interior  is  incapable 
of  rendering  a  fair  judgment.  We  do  not  agree  with  Governor  Wilson's  charge  that 
Secretaries  of  the  Literior  are  adverse  to  the  interests  of  states  and  "may  be  ex- 
pected to  adopt  gaming  procedures  to  the  complete  advantage  of  the  Tribes".  Cer- 
tainly, the  Secretary's  handling  of  compact  disputes  in  Arizona  and  Kansas  does  not 
support  this  harsh  assessment. 

Again,  Mr.  Chairman,  thank  you  for  this  opportunity.  I  look  forward  to  respond- 
ing to  any  questions  members  of  the  Committee  may  have. 

Supplemental  Statement  of  Paula  Lorenzo 

In  addition  to  the  testimony  submitted  prior  to  the  hearing  on  July  25,  1995,  I 
will  take  this  opportunity  to  address  the  following  two  issues: 

First,  the  Committee  asked  about  the  status  of  the  United  States  v.  Rincon  mat- 
ter, which  is  presently  pending  before  the  United  States  District  Court  for  the 
Southern  District  of  California.  That  case  is  a  civil  action  initiated  by  the  United 
States  Attorney  for  the  Southern  District  against  the  Rincon  Band,  seeking  to  pre- 
vent it  from  operating  devices  which  the  Federal  courts  have  classified  as  Class  HI 
devices.  The  U.S.  Attorney  obtained  a  temporary  restraining  order  against  such  de- 
vices, which  remains  in  effect.  At  a  hearing  on  August  7,  1995,  the  Court  indicated 
it  would  reconsider  its  position  in  light  of  the  equities  of  the  situation  and  the  recent 
decision  of  a  California  Court  of  Appeal  in  V/estem  Telcon  v.  California  State  Lot- 
tery, but  only  after  the  Band  resolvea  pending  issues  with  the  National  Indian  Gam- 
ing Commission  concerning  the  suitability  of  its  management  company. 

The  importance  of  the  Western  Telcon  decision,  which  was  issued  on  July  27, 
1995,  is  that  a  California  state  court  has  now  held  for  the  first  time  that  the  State's 
Lottery  is  exempt  from  the  State's  Penal  Code  prohibitions  on  slot  machines  and 
banked  games  and  that  the  State  Lottery  Act  permits  the  State  Lottery  to  use  slot 
machines  and  bank  games.  The  only  limitations  cited  by  the  Court  are  contained 
in  the  Lottery  Act — slot  machines  cannot  use  fruit  symbols  or  disf)ense  coins  or  cur- 
rency. Because  the  Indian  Gaming  Regulatory  Act  authorizes  Tribes  to  conduct 
games  that  are  "permitted"  to  any  entity  in  the  State,  this  state  court  decision  on 
a  state  law  issue  will  have  a  wide  ranging  impact  In  California,  particularly  on  the 
final  result  in  Rumsey  et  al.  v.  Wilson.  These  cases  justify  the  policy  decision  in  S. 
487  to  allow  the  courts  to  work  out  scope  of  gaming  issues  and  not  to  pre-empt  that 
process  in  the  absence  of  agreement  among  the  interested  parties. 

The  second  point  that  1  wish  to  address  concerns  the  Committee's  proposed 
amendment  to  IGRA  giving  a  state  the  right  to  compel  arbitration.  Our  Association 
does  not  oppose  reference  to  arbitration  wnere  the  parties  cannot  reach  agreement. 
However,  we  believe  this  proposal  must  be  refined  to  ensure  that  both  the  Tribe  and 
the  State  have  a  right  to  trigger  arbitration,  that  only  those  issues  in  dispute  are 
subject  to  arbitration,  that  the  arbitrator  be  an  attorney  with  experience  and  exper- 
tise in  Indian  gaming  law,  that  either  party  may  seek  limited  review  of  the  arbitra- 
tor's decision,  that  a  mechanism  be  incorporated  to  avoid  the  Tenth  Amendment 
problem  that  would  occur  if  the  arbitrator  attempted  to  compel  the  state  to  play  a 
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role  in  regulating  Class  EI  gaming  against  its  will,  and  that  the  decision  is  incor- 
porated in  a  Secretarial  compact. 

Thank  you,  Mr.  Chairman,  for  providing  the  Tribal  Alliance  of  Northern  Califor- 
nia with  this  opportunity  to  supplement  our  remarks  for  the  record. 


Prepared  Statement  of  Ray  Halbrttter,  Nation  Representative,  Oneida 

Indian  Nation 

Mr.  Chairman,  my  name  is  Gaiongwilode.  I  am  also  known  as  Ray  Halbritter  and 
I  am  the  Nation  Representative  of  the  Oneida  Indian  Nation.  I  am  very  pleased  to 
have  the  opportunity  to  speak  to  the  Committee  today  about  the  fiiture  of  Indian 

faming.  This  is  a  critical  issue  for  us  at  the  Oneida  Nation  and  for  other  sovereign 
ndian  nations. 

The  Indian  Gaming  Regulatory  Act — IGRA — ^has  been  the  single  most  important 
economic  chance  that  the  U.S.  Government  has  ever  given  Indian  nations.  IGRA  has 
given  us  a  chance  to  help  ourselves  escape  the  poverty  cycle  in  which  Indians  have 
been  trapped  since  our  land  was  stolen  and  we  were  herded  onto  barren  reserva- 
tions. Witnout  resources — either  in  land  or  capitol — we  had  limited  options.  In  fact, 
we  had  almost  no  options. 

Then  IGRA  was  adopted  in  1988.  With  it,  we  have  been  able  to  develop  enter- 
prises that  have  made  it  possible  for  us  to  educate  our  children,  build  decent  hous- 
ing, get  quality  medical  care,  take  care  of  our  honored  elders,  and  create  jobs  for 
our  people.  Because  of  IGRA,  the  Members  of  the  Oneida  Nation  and  the  people  of 
many  other  Indian  nations  have  a  better  quality  of  life  today  than  they  have  had 
for  almost  200  years. 

IGRA  is  also  helping  us  develop  the  resources  that  are  making  it  possible  for  us 
to  diversify  into  other  enterprises.  At  the  Oneida  Nation,  already  we  nave  launched 
a  textile  printing  business,  are  starting  an  agriculture  enterprise,  and  are  actively 
looking  at  a  number  of  other  ventures. 

In  part  because  of  IGRA,  our  people  walk  with  a  pride  and  vigor  today  that  we 
have  not  known  for  centuries.  We  have  hope  for  the  mture — for  ourselves,  our  chil- 
dren, and  the  generations  to  come.  This  is  why  we  watch  closely  whenever  there 
is  talk  of  changing  IGRA  and  why  we  carefully  weigh  the  potential  impact  of  those 
changes. 

Much  of  what  is  being  proposed  now  is  good.  It  will  strengthen  IGRA,  giving  In- 
dian nations  even  more  opportunity  to  recover  from  centuries  of  poverty  and  depre- 
dation. We  especially  applaud  the  provisions  that  authorize  the  Department  of  the 
Interior  to  approve  a  gaming  compact  when  a  State  refuses  to  negotiate  with  an  In- 
dian nation.  This  will  contribute  greatly  to  putting  even  more  Indian  nations  on  a 
course  of  self-help  and  economic  recovery. 

However,  we  do  have  some  concerns  about  a  few  provisions.  There  are  three  pro- 
posals in  particular  that  we  think  could  cause  substantial  harm  to  the  underlying 
purpose  or  IGRA.  These  are  the  proposals  to  close  all  Indian  run  bingo  halls  for  an 
indefinite  period  of  time;  force  the  investigation  of  sovereign  Indian  governments  be- 
fore gaming  is  allowed,  and  permit  anti  Indian  gaming  special  interests  to  write  reg- 
ulations for  Indian  gaming  and  to  do  so  in  secret. 

The  fundamental  fact  to  remember  whenever  we  are  talking  about  amending 
IGRA  is,  as  I  have  already  indicated,  that  IGRA  is  working.  It  is  helping  to  create 
new  opportunities,  new  chances  for  a  people  who  have  been  deprived  of  opportuni- 
ties, of  choices  and  chances  for  generations.  And  it  does  this  while  preserving  the 
rights  and  interests  of  other  govenmients — Federal,  state  and  local. 

IGRA  provides  for  close  Federal  regulation  of  bingo  and  bingo-type  gaming.  It  pro- 
vides for  tight  state  regulation  of  casino  gaming.  And  states  nave  taken  fiall  advan- 
tage of  their  rights  to  closely  regulate  gaming,  often  employing  regulatory  models 
developed  by  New  Jersey  and  Nevada. 

Let's  look  at  the  Oneida  Nation's  Turning  Stone  Casino  as  an  example.  At  Turn- 
ing Stone,  we  have  a  comprehensive  gaming  compact  that  was  negotiated  with  the 
State  of  New  York  and  approved  by  the  Secretary  of  the  Interior.  It  has  been  cited 
as  a  model  for  joint  regulation  of  a  casino  by  an  Indian  nation  and  a  state  govern- 
ment. Our  compact  is  a  41-page  document  with  some  200  pages  of  detailed  appen- 
dices. The  issues  covered  in  the  compact  run  the  gamut  from  the  types  of  games 
and  the  rules  of  the  games  to  be  played  at  the  casino  through  standards  of  operation 
and  management,  accounting  requirements,  and  the  process  for  reimbursing  the 
State  for  its  costs  in  regulating  our  casino — a  fee  that  is  upwards  of  $3  million  a 
year  now. 

We  believe — and  I  think  our  patrons  would  agree — ^that  the  joint  regulatory  sys- 
tem we  have  at  Turning  Stone  with  the  State  oi  New  York  ensures  a  quality  enter- 
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tainment  experience.  We  are  very  proud  of  our  achievements  there  and  would  hold 
up  our  compact  as  an  example  oi  wnat  can  be  accomplished  under  IGRA.  Mr.  Chair- 
man, I  request  that  a  copy  of  our  compact  be  included  in  the  legislative  record  for 
S.  487. 

Turning  Stone  was  built  with  proceeds  from  bingo,  which  the  Oneida  Nation  has 
been  operating  since  1975.  Our  bingo  gaming  ordinance,  with  its  stringent  regula- 
tions, has  been  approved  by  the  National  Inman  Gaming  Commission  and  is  in  ac- 
cordance with  IGRA's  standards. 

Revenues  from  these  two  enterprises  have  financed  tremendous  improvements  in 
quality  of  life  for  all  the  Members  of  the  Oneida  Nation.  This  year,  we  built  30  new 
homes  for  Nation  Members.  We  have  70  students  enrolled  in  higher  education.  We 
broke  ground  on  a  new  Elder  Care  and  Child  Day  Cfire  Center.  We  have  been  able 
to  reacquire  over  3,000  acres  of  our  ancestral  lands — 2,000  of  them  in  the  past  year. 

With  gaming  doUars,  we  have  rebuilt  our  Longhouse  and  Cookhouse — miportant 
social  and  religious  centers  in  our  culture.  We  have  begun  to  repatriate  cultural  an- 
tiquities and  the  human  remains  of  our  forefathers.  We  have  opened  a  cultural  cen- 
ter to  display  these  antiquities  and  to  teach  our  children  their  native  language  and 
traditions. 

Gaming  has  also  helped  us  open  an  Oneida  Nation  Health  Center,  which  provides 

Duality  health  care  for  Native  Americans  in  a  nine-county  area  in  Central  New 
orii.  We  have  paved  roads  on  our  territory,  built  water  and  sewer  lines,  con- 
structed a  gymnasium  and  athletic  center  for  our  young  people.  We  have  created 
jobs  for  people  who  were  previously  considered  unemployable  and  given  them  the 
training  and  support  systems  necessary  to  help  them  be  successful  in  those  jobs. 

Now  gaming  revenues  are  supporting  our  expansion  into  other  businesses,  allow- 
ing us  to  diversify  and  gain  additional  economic  security  for  our  Members.  Just  this 
past  April,  we  proudly  opened  the  Oneida  Indian  Nation  Textile  Printing  Company 
which  already  employs  30  people.  Last  summer,  we  opened  a  175-site  recreational 
vehicle  park.  Right  now,  we  are  building  a  hotel  at  Turning  Stone.  And  we  have 
started  an  agricultural  project — planting  traditional  crops  that  are  important  to  us 
for  ceremonial  and  symbolic  reasons  as  well  as  commercial  foodstuffs. 

All  of  these  quality  of  life  and  economic  gains  that  have  been  made  possible  be- 
cause of  IGRA  and  the  gaming  revenues  it  nas  allowed  us  to  earn  are  reviewed  in 
the  current  issue  of  Onyota  alka  Nation  Times.  Mr.  Chairman,  I  request  that  this 
publication  be  made  part  of  the  legislative  record  of  S.  487. 

As  you  see,  the  Oneida  Indian  Nation  has  benefited  greatly  from  IGRA.  We  were 
fortunate  enough  to  be  located  in  a  State  that  was  willing  to  sit  down  and  work 
with  us  to  hammer  out  a  comprehensive  regulatory  scheme  for  Turning  Stone.  Not 
all  Indian  nations  have  that  advantage.  Ana  that  is  why  the  provision  in  S.  487  that 
offers  a  solution  to  this  problem  is  so  important.  All  Indian  nations  should  have  the 
same  chance  we  did  to  work  themselves  out  of  poverty.  So  we  wholeheartedly  sup- 
port the  proposal  that  would  allow  the  Department  of  the  Interior  to  approve  a  gam- 
ing compact  if  a  state  refuses  to  negotiate  with  an  Indian  nation. 

But,  as  I  said  before,  we  do  have  a  few  concerns  with  other  proposed  provisions 
of  S.  487. 

First,  let  me  talk  about  the  provisions  that  could  have  the  effect  of  essentially 
shutting  down  Indian  run  bingo  operations. 

In  particular,  I  am  concerned  aoout  Sections  10  (a)  and  (b).  These  two  provisions 
call  for  extensive  new  licensing  of  bingo  contractors,  service  providers,  and  man- 
agers, including  sovereign  tribal  governments.  But  neither  provision  provides  a 
grace  period  during  which  existing  bingo  halls  could  continue  to  operate  while  secur- 
ing all  these  new  licenses.  Nor  do  these  provisions  set  time  limits  by  which  the 
Gaming  Commission  must  act  on  any  license  application.  Under  S.  487,  all  the  Com- 
mission has  to  do  is  to  ask  for  information  to  delay  issuing  a  license.  No  bingo  hall 
could  be  expected  to  survive  such  a  regulatory  limbo. 

I  am  also  concerned  about  the  lack  of  a  transition  period  before  Section  13  would 
go  into  effect.  This  section  requires  that  all  gaming-related  contracts  for  goods,  serv- 
ices or  financing  over  $50,000  be  approved  oy  a  new  Federal  Commission.  Existing 
bingo  operations  would  need  a  grace  period  in  order  to  get  current  contracts  ap- 
proved. 

The  new  Commission  also  will  be  charged  with  responsibility  for  setting  the  mini- 
mum Federal  standards  against  which  these  contracts  will  be  assessed.  At  best,  it 
will  not  be  able  to  issue  those  standards  for  a  least  a  year.  First,  an  advisory  com- 
mittee would  have  6  months  to  determine  the  standards  that  it  would  submit  to  the 
Commission.  Then,  the  Commission  would  hold  public  hearings  on  them.  After  the 
hearings  are  concluded,  the  Commission  would  still  have  to  promulgate  regulations 
establishing  the  minimum  Federal  standards.  Using  the  experience  of  the  National 
Indian  Gaming  Commission  as  a  guide,  this  process  could  take  more  than  4  years. 
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My  fear  is  that  unless  these  omissions  are  corrected,  great  harm  could  be  done. 
Thousands  of  bingo  hall  employees — ^both  Indian  and  non-Indian — could  lose  their 
jobs.  Carefully  built  and  nurtured  relationships  between  Indian  nations  and  vendors 
could  be  disrupted  and  perhaps  destroyed.  The  fragile  economic  structures  that 
many  Indian  nations  have  just  constructed  could  be  toppled,  never  to  regain  the 
foothold  they  have  achieved  m  the  world  of  equal  economic  opportunity. 

The  provisions  that  trouble  me  most  in  S.  487  are  those  that  would  allow  the  new 
Commission  to  conduct  background  investigations  of  Indian  nations  and  tribes  seek- 
ing to  obtain  Federal  licenses  for  their  gaming  operations.  This  seems  to  me  to  in- 
fringe on  the  sovereignty  of  Indian  nations.  It  also  invites  meddling  by  the  U.S.  Gov- 
ernment in  the  affairs  of  individual  nations. 

And  once  again,  no  time  limits  are  set  for  how  long  these  investigations  could  go 
on.  In  addition,  the  bill  specifically  provides  for  secret  hearings  to  be  reopened  at 
anytime.  Nor  is  the  Commission  required  to  provide  the  Nation  under  investigation 
with  access  to  all  records  about  it.  Such  secretism  troubles  me. 

These  new  licensing  requirements  also  set  up  one  other  major  barrier  for  Indian 
gaming.  Tribes  could  be  made  to  post  bonds  "for  the  faithful  performance  of  all  re- 
quirements imposed  by  this  Act  (including  regulations  promulgated  under  this  Act)" 
and  the  bonds  would  have  to  be  paid  in  cash  or  negotiable  securities,  by  a  surety 
bond  guaranteed  by  a  "satisfactory  guarantor",  or  by  an  irrevocable  letter  of  credit 
issues  by  a  banking  institution  "acceptable  to  the  Commission."  Mr.  Chairman,  as 
the  Members  of  this  esteemed  Committee  must  be  aware,  obtaining  financing  has 
always  been  a  monumental  problem  for  all  Indian  nations.  This  requirement  will 
shut  many  impoverished  Indian  nations  out  of  the  economic  opportunity  made  pos- 
sibly by  IGRA. 

In  addition,  S.  487,  through  its  assessment  provisions,  has  the  potential  to  divert 
some  $25  million  in  gaming  revenue  away  from  Indian  nations  and  into  funding  for 
the  new  Federal  bureaucracy  that  would  be  created  to  support  the  new  Commission. 
This  is  not  a  measure  that  will  promote  economic  development  in  Indian  nations. 

Finally,  let  me  address  the  issue  of  Federal  minimum  standards.  I  am  concerned 
that  the  appointment  process  for  the  advisory  committee  that  would  create  these 
Federal  standards  allows  for  the  possibility  that  the  committee  could  be  dominated 
by  anti-Indian  gaming  forces  ana  allowed  to  create  the  standards  in  total  secrecy. 
Tne  bill  as  drafted  requires  that  four  of  the  seven  members  of  the  committee  rep- 
resent state  and  Federal  Governments  while  only  three  would  be  members  of  Indian 
nations.  In  addition,  the  bill  exempts  the  Committee  from  the  Federal  Advisory 
Committee  Act  which  requires  the  membership  of  a  committee  advising  a  Federal 
agency  to  be  balanced  in  points  of  view  represented;  to  avoid  undue  influence  from 
special  interests,  and  to  provide  public  access  to  committee  records  and  meetings. 

If  Congress  wants  to  establish  federal  minimum  standards  for  gaming,  the  stand- 
ards should  apply  to  aU  gaming,  not  just  Indian-gaming.  The  standards  should  be 
set  by  Congress  and  not  oelegated  to  an  agency,  much  less  to  an  advisory  committee 
that  could  be  dominated  by  special  interests  that  are  operating  in  secret.  Also,  mini- 
mum standards  should  be  minimum — in  number,  detail,  and  requirements.  It  would 
be  odd  in  this  time  of  government  downsizing  and  deregulating  to  do  more  than  es- 
tablish base  level  principles  that  would  guide  all  gaming  operations. 

Many  Indian  nations,  the  Oneida  Nation  included,  are  prospering  for  the  first 
time  in  hundreds  of  years  because  of  IGRA  and  the  gaming  that  it  made  possible. 
Mr.  Chairman,  I  ask  you  and  the  other  esteemed  members  of  the  Committee  to 
think  carefully  as  you  consider  amending  IGRA.  You  must  make  sure  that  no  Indian 
nation  will  be  deprived  of  IGRA's  window  of  opportunity  to  help  itself  out  of  poverty 
and  into  prosperity  because  of  interruptions  to  current  gaming  operations  or  new 
roadblocks  to  engaging  in  this  enterprise.  And  I  am  confident  that  you  will,  as  al- 
ways, be  considerate  and  respectful  of  tribal  sovereignty  when  weighing  these  is- 
sues. Thank  you. 


Prepared  Statement  of  the  Confederated  Tribes  of  the  Colville 

Reservation 

The  Confederated  Tribes  of  the  Colville  Reservation  (Colville  Tribes)  presents  this 
testimony  in  genersil  support  of  S.  487,  the  proposed  legislation  to  amend  the  Indian 
Gaming  Regulatory  Act  (IGRA).  With  Federal  budget  cuts  looming,  the  importance 
of  gaming  revenues  to  tribal  budgets  is  greater  than  ever.  Continued  threats  and 
barriers  to  tribal  regulation  of  gaming  operations  on  Indian  lands  have  left  many 
tribes  in  a  state  of  uncertainty  and  gridlock. 

This  has  been  the  Colville  Tribes  experience;  and  it  is  from  this  perspective  that 
the  ColviUe  Tribes  comment  on  this  bill.  We  believe  S.  487  is  a  positive  and  long 
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overdue  step  towards  curing  some  of  the  problems  with  IGRA's  current  compacting 
process.  The  Colville  Tribes,  however,  propose  that  the  bill  streamline  the  compact- 
ing procedure  further  by  providing  for  a  Federal-Tribal  process  with  limited  direct 
state  involvement. 

The  Colville  Tribes'  experience  in  attempting  to  work  through  the  IGRA  process 
with  the  State  of  Washington  brings  into  sharp  focus  the  problem  with  the  State 
as  primary  actor  in  the  compacting  process.  The  Colville  Tnbes  began  the  compact- 
ing process  in  November  1988.  Today,  almost  7  years  later,  the  Colville  Tribes  do 
not  yet  have  a  compact.  We  negotiated.  We  compromised.  We  waited  patiently  while 
the  State  developed  a  complicated  multi-level  approval  process.  We  compromised 
further.  After  4  years  we  finally  reached  agreement,  only  to  have  the  Governor  re- 
ject the  negotiated  compact  just  days  before  the  scheduled  signing  ceremony. 

We  then  went  to  Federal  court  and  saw  Washington  argue  that  it  was  not  even 
required  to  pay  attention  to  the  provisions  of  IGRA.  A  Federal  court  judge  threw 
out  on  Tenth  Amendment  grounds  the  section  of  IGRA  requiring  tribes  to  compact 
with  states.  Finally,  we  have  seen  the  State  make  the  disingenuous  claim  that  our 
gaming  operations  are  illegal  under  IGRA,  the  very  act  they  successfully  argued  was 
unconstitutional. 

The  obstructionist  tactics  of  states  like  Washington  cannot  be  avoided  without  a 
firm  Federal  commitment  to  take  over  the  compacting  process.  What  we  seek  is  a 
straight-line,  govemment-to-govemment  compacting  process  between  the  tribes  and 
the  Federal  &)vemment.  What  is  at  stake  is  not  just  the  regulation  and  scope  of 
Indian  gaming,  but  notions  of  inherent  tribal  sovereignty  and  the  right  of  tribes  to 
engage  in  such  fundamental  government  functions  as  deciding  the  means  by  which 
they  raise  revenue. 

C5f  equal  concern  to  the  Colville  Tribes  is  maintaining  continuity  in  our  gaming 
operations  and  revenues  during  the  interim  period  while  the  Tribes  seek  resolution 
of  compacting  issues.  Currently,  we  are  unable  to  compact  with  the  State  due  to  ju- 
dicial decree.  That  decree  permits  us  to  game  under  the  pre-IGRA  Cabazon  stand- 
ard. Until  the  constitutional  problems  with  IGRA  are  cured  by  legislative  action  or 
a  final  Supreme  Court  decision,  the  Colville  Tribes'  gaming  operations,  involving 
substantial  investment  and  employing  hundreds  of  people,  are  in  jeopardy.  Like 
tribes  with  compacts,  we  have  played  by  the  rules  and  deserve  protection. 

In  order  for  tne  Act  efficiently  implement  its  stated  purposes  of  promoting  tribal 
economic  development,  tribal  self-sufTiciency,  and  strong  trioal  government;  and  pro- 
tect tribes  that  nave  followed  Federal  procedures,  we  propose  that  the  legislation: 

(1)  Provide  an  efficient  Federal-Tribal  compacting  mechanism  for  determining  the 
scope  and  regulation  of  tribal  gaming  under  tne  Cabazon  standard,  and 

(2)  pending  a  resolution  of  compact  issues,  recognize  the  validity  of  existing  gam- 
ing operations  for  Tribes  who,  by  judicial  decree,  have  been  lawfully  conducting 
Class  III  activities  on  Tribal  lands  not  subject  to  a  Tribal-State  compact. 

The  Colville  Reservation  became  home  to  twelve  distinct  tribes  or  bands  which 
historically  governed  and  occupied  lands  in  Oregon,  Idaho,  Washington,  and  Can- 
ada. As  a  result  of  numerous  Executive  Orders  enacted  between  1872  and  1900,  our 
people  were  ultimately  confined  to  a  reservation  making  ud  a  small  fraction  of  our 
aboriginal  land  base.  Subsequent  Executive  Orders  reduced  our  1872  reservation  to 
less  than  half  of  its  original  size. 

Historically,  we  relied  on  salmon  to  feed  our  people  and  as  an  indispensable  part 
of  our  religion  and  culture.  Just  as  the  plains  tribes  watched  their  way  of  life  erode 
with  the  cGsappearance  of  the  buffalo,  tne  Colville  Tribes  watched  the  great  salmon 
runs  destroyed  with  the  construction  of  Federal  dams  across  the  Columbia  River. 
Grand  Coulee  Dam  destroyed  one  of  the  largest  Indian  salmon  fisheries  on  the  Co- 
lumbia River;  a  fishery  located  on  the  1872  Colville  Reservation.  Despite  these  dev- 
astating impacts,  we  have  sought  new  ways  to  achieve  economic  self-sufficiency. 
Today,  the  Tribes  operate  various  enterprises  through  the  Colville  Tribes  Enterprise 
Corporation  (CTEC),  including  a  sawmill,  post  and  pole  plant,  recreation  operation 
and  most  recently  and  importantly,  gaming.  Revenue  generated  from  our  Tribal  en- 
terprises is  critical  to  the  funding  oi  essential  Tribal  programs  and  government  op- 
erations. 

The  current  threats  to  the  Tribes'  gaming  revenues  could  not  come  at  a  worse 
time.  In  seeking  to  balance  the  budget.  Congress  is  targeting  for  spending  cuts 
many  of  the  basic  Federal  programs  on  which  tribal  members  depend.  Although  the 
Colville  Tribes  have  achieved  gains  in  recent  years,  we  have  a  long  way  to  go  in 
achieving  economicparity  with  the  majority  of  Americans.  Over  half  of  our  members 
are  without  jobs.  Tne  median  income  for  American  Indians  living  on  the  Colville 
Reservation  is  $7,561.  Most  of  the  Tribes'  members  living  on  the  reservation  depend 
on  Federal  and  Tribal  support  for  housing  assistance,  basic  health  care,  and  edu- 
cation. 
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S.  487  is  a  vast  improvement  over  the  current  compact  statutory  scheme.  As  pro- 
posed, S.  487  goes  a  long  way  in  mitigating  the  problem  of  a  state's  refusal  to  nego- 
tiate fairly  and  avoid  the  consequences  of  such  action  by  circumventing  the  Federal 
court  remedies  contemplated  by  IGRA.  We  propose,  however,  that  the  legislation 
streamline  the  process  even  further.  Our  experience  shows  us  that  the  best  path  out 
of  the  current  compact  quagmire  is  to  establish  a  direct  Federal-Tribal  process.  Not 
only  would  this  avoid  needless  delay  and  expense,  it  would  solve  once  and  for  all 
Tenth  Amendment  challenges  by  the  States  to  the  compacting  process.  Although  re- 
ducing the  State's  role,  S.  487  still  requires  the  State  to  take  part  in  the  regulatory 
scheme,  and  therefore,  opens  the  door  to  further  constitutional  challenges  and  ave- 
nues for  obstructing  the  process. 

Further,  the  Colville  Tribes  submit  that  issues  materially  affecting  Indian  Tribes 
are  appropriately  dealt  with  on  a  govemment-to-govemment  basis  between  the  Fed- 
eral Government  and  the  Tribes.  This  is  not  to  say  the  states  should  not  be  per- 
mitted to  submit  their  comments  to  the  Secretary  of  Interior  for  consideration  as 
part  of  the  process.  We  find  no  justification,  however,  to  provide  states  with  a  lead- 
ing or  decisionmaking  role  in  a  process  so  important  to  tribal  governmental  oper- 
ations. 

To  understand  why  the  Colville  Tribes  urge  amendments  bypassing  significant 
state  involvement  in  the  compacting  process,  you  must  understand  the  history  of  the 
Tribes'  efforts  to  work  with  the  State  to  comply  with  IGRA.  State  sponsored  gaming 
in  Washington  is  a  $2  billion  a  year  industry.  The  Washington  State  lottery  recently 
reported  record  sales  of  over  $401  miUion  for  fiscal  ye£ir  1995.  When  it  comes  to  ne- 
gotiating compacts  with  Indian  Tribes,  however,  the  State  has  developed  a  restric- 
tive formula  designed  to  parcel  out  a  small  portion  of  these  gaming  dollars  to  tribal 
governments.  If  a  tribe  refuses  to  negotiate  on  the  State's  terms  and  accept  its 
"cookie  cutter"  compact,  the  State  summons  the  Attorney  General's  Office  to  take 
whatever  steps  are  necessary  to  prevent  the  objecting  tribe  from  obtaining  relief  in 
another  forum. 

Despite  this  approach,  the  ColviUe  Tribes  endeavored  to  comply  fully  with  the 
IGRA  process  in  achieving  a  compact  acceptable  to  both  parties.  The  Tribes  initiated 
its  request  for  a  compact  to  the  State  in  November  1988.  Three  years  into  the  nego- 
tiations, the  State  changed  the  ground  rules  and  created  a  new  system:  a  multi-lay- 
ered approval  process. 

After  weaving  our  way  through  this  process,  and  compromising  at  each  step  of 
the  way,  the  State  Gambling  Commission  finally  approved  the  compact  and  for- 
warded it  to  the  Governor  for  signature.  The  State  scheduled  a  signing  ceremony 
for  October  12,  1992.  At  long  last  it  appeared  the  Colville  Tribes  had  passed  each 
test  and  cleared  each  hurdle  erected  by  the  State.  We  were  overly  optimistic. 

Days  before  the  scheduled  signing  ceremony,  a  disgruntled  member  of  the  State 
Caucus  who  failed  to  persuade  the  Legislative  Committee  or  the  Gambling  Commis- 
sion, alone  took  his  case  to  the  Governor  urging  that  despite  formal  approval,  the 
Governor  reject  the  compact.  The  Governor  caved  in,  canceled  the  signing  ceremony, 
and  refused  to  execute  the  compact. 

Although  S.  487  is  a  step  in  the  right  direction,  it  still  appears  to  require  tribes 
to  back  up  and  start  over  with  the  states  where  the  process  originally  gridlocked. 
Our  experience  demonstrates  that  this  makes  no  sense.  At  this  point,  further  nego- 
tiations with  the  State  would  be  of  no  value. 

As  a  result,  should  the  Act  retain  a  state  presence  in  the  compacting  process,  the 
Act's  statutory  negotiation  timeUnes  should  apply  retroactively  so  that  tribes  who 
have  already  attempted  state  negotiation  without  success  could  proceed  directly 
with  the  Secretary.  S.  487  currently  provides  that  tribes  initiate  the  compacting 

firocess  with  the  states  and  sets  time  limits  for  conclusion  of  the  negotiation  process, 
f  the  parties  do  not  reach  agreement  within  those  time  periods,  the  compacting 
process  moves  to  the  Secretary.  We  believe  that  tribes  like  us,  who  have  already 
spent  6  years  in  negotiation  and  litigation,  should  be  deemed  to  have  already  ex- 
ceeded the  statutory  negotiation  time  limits,  and  be  permitted  to  proceed  to  compact 
directly  with  the  &cretary  under  Sec.  12  (a)  (2)  (iv).  Nothing  would  be  gained  by 
forcing  the  Colville  Tribes  to  start  back  at  square  one  negotiating  with  the  same 
players  we  were  unable  to  reach  agreement  witn  previously. 

Currently,  the  Colville  Tribes  are  precluded  from  concluding  a  gaming  compact  by 
Federal  court  order.  However,  the  Judge's  decision  recognized  the  Colville  Tribes 
could  engage  in  Class  III  gaming.  Rejecting  State  arguments.  Judge  Nielson  deter- 
mined that  severance  of  the  entire  section  dealing  with  compacting  requirements 
was  necessary  because  otherwise  "the  Tribe  would  be  left  without  recourse  if  they 
are  unable  to  reach  agreement  with  the  State." 
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Thus,  the  Colville  Tribes  found  themselves  in  a  pre-IGRA,  post  Cabazon  status 
where  operations  could  occur  under  the  guidelines  laid  down  in  the  Cabazon  deci- 
sion. With  legal  guidance,  we  elected  to  commence  gaming  under  Cabazon. 

We  held  on  on  Class  III  gaming  during  the  6  year  jieriod  we  attempted  to  reach 
resolution  with  the  State  under  the  IGRA  process  and  throughout  the  Federal  court 
proceeding.  We  finallv  commenced  Class  HI  gaming  on  June  4,  1994.  Through  this 
entire  process  we  followed  the  strictures  of  IGRA.  Like  tribes  with  compacts,  we 
have  played  by  the  rules  and  ask  that  our  operations  be  protected  in  the  same  man- 
ner as  tribes  with  compacts.  Halting  our  operations  when  we  are  precluded  from 
compacting  under  the  IGRA  process  would  not  only  be  unjust,  it  would  have  a  dev- 
astating impact  on  the  500  people  employed  by  our  gaming  enterprise. 

The  ColviUe  Tribes  support  strong  regulation  oi  tribal  gaming  and  support  the 
minimum  standard  provisions  of  S.  487.  The  Tribes  have  adopted  comprehensive  in- 
ternal operational  controls,  utilize  state-of-the-art  security  systems  and  employ  gam- 
ing agents  for  round  the  clock  monitoring  of  gaming  operations.  We  have  recently 
been  notified  that  our  gaming  ordinance  will  oe  approved  by  the  National  Indian 
Gaming  Commission  (NIGC).  Even  though  we  are  in  the  unique  position  of  not 
needing  a  compact  in  light  of  the  Colville  case,  the  Tribes  have  worked  closely  with 
the  State  of  Washington  and  local  communities  to  institute  a  regulatory  program 
that  protects  the  gaming  patron  and  insures  an  honest  operation. 

Last  year,  the  Tribes  entered  into  an  agreement  with  the  NIGC  to  conduct  Crimi- 
nal History  Record  Inventories  (CHRI)  on  all  casino  employees  and  business  licens- 
ees to  insure  our  ability  to  conduct  adequate  background  checks.  Before  the  Colville 
Tribal  Enterprise  Corporation  opened  the  Mill  Bay  Casino,  the  Tribes  expanded  the 
Colville  Tribal  Gaming  Commission  to  accommodate  its  increased  regulatory  respon- 
sibilities and  increased  its  budget  to  $540,000.  The  Tribal  Gaming  Commission's  fis- 
cal year  1996  budget  is  expected  to  exceed  $800,000.  Our  gaming  regulations  and 
internal  controls  meet,  and  in  many  cases  exceed,  State  requirements. 

The  Tribes'  gaming  operations  currently  employ  over  500  people,  and  pump  $5.8 
million  into  the  local  economy  each  year  in  employee  wages.  Both  tribal  and  commu- 
nity members  have  found  good  jobs  with  the  Tribes*  ganung  operations  and  new  pro- 
grams are  already  being  developed  with  gaming  revenues  in  mind.  Although  the 
Tribes'  gaming  operation  is  beginning  to  promote  tribal  economic  development,  trib- 
al self-sufficiency  and  strong  tribal  government,  the  stated  goals  of  IGRA,  the 
Tribes'  operation  and  budget  are  in  a  state  of  uncertainty  without  a  compact  in 
place.  The  State  Attorney  General  has  taken  the  position  that  the  Tribes'  gaming 
operations  are  illegal  in  spite  of  the  fact  that  the  Federal  court  in  the  Colville  case 
threw  out  the  requirement  that  the  Tribes'  compact  with  the  State  as  a  condition 
to  engage  in  Class  III  gaming. 

Our  concern  is  that  the  proposed  legislation  not  only  fails  to  recognize  the  unique 
circumstances  of  our  Tribe,  it  may  actually  work  to  further  jeopardize  our  oper- 
ations pending  resolution  of  the  compacting  issue.  We  do  not  believe  this  is  the  in- 
tent of  the  bill,  and  therefore,  ask  that  language  be  added  to  protect  the  operations 
of  tribes  like  Colville  who,  under  judicial  order,  are  legally  gaming  without  the  ne- 
cessity of  a  conipact. 

The  Colville  Tribes  recognize  that  eventually  the  legal  impediments  to  compacting 
will  need  to  be  resolved.  We  hope  this  bill  wiU  do  that  throu^  provision  of  a  Fed- 
eral-Tribal process.  Until  this  occurs,  however,  our  gaming  operations  should  not  be 
subject  to  the  constant  threat  of  being  interrupted  or  shut  down  entirely. 

'The  Colville  Tribes  look  forward  to  working  closely  with  the  Committee  and  its 
staff  to  fashion  a  remedy  consistent  with  IGRA's  intent  and  Federal  law.  A  Tribal 
delegation  of  Council  members  is  available  to  meet  with  members  of  the  Committee 
to  discuss  the  concerns  raised  herein  in  greater  detail.  We  thank  the  Chairman  and 
the  Vice  Chairman  for  this  opportunity  to  submit  our  views  and  your  continued  ad- 
vocacy for  Indian  people. 


Prepared  Statement  of  Stanley  R.  Crooks,  Chairman,  Shakopee 
Mdewakanton  Dakota  Community 

The  Shakopee  Mdewakanton  Dakota  Community  of  Minnesota,  a  federally  recog- 
nized Indian  tribe,  supports  the  underlying  principles  of  S.  487  as  introduced  on 
March  2,  1995  by  Committee  Chairman  McCain  and  Vice  Chairman  Inouye.  We 
very  much  appreciate  the  efforts  of  the  Committee  to  amend  in  a  positive  fashion 
the  Indian  Gaming  Regulatory  Act. 

The  Tribe  believes  that  the  opportunities  presented  by  the  regulatory  structure 
of  the  1988  Indian  Gaming  Regulatory  Act  have  been  beneficial  to  many  Tribes 
throughout  the  United  States,  including  our  own.  As  you  may  know,  the  Tribe  has 
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enjoyed  significant  economic  success  as  a  result  of  the  opportunity  to  conduct  gam- 
ing activities  on  our  tribal  lands.  We  are  uniquely  located  near  a  large  metropolitan 
area  and  in  a  state  which  has  been  supportive  of  the  opportunity  presented  to 
Tribes.  The  success,  however,  is  not  solely  the  Tribe's  success;  it  is  well  documented 
that  the  surrounding  communities  of  all  the  tribal  gaming  operations  in  the  State 
of  Minnesota  have  benefited  greatly  from  the  presence  of  Indian  gaming  and  the 
growth  of  we«dth. 

Experience  under  the  IGRA  has  unfortunately  been  very  uneven  and  success  most 
often  depends  on  the  state  in  which  a  particular  Tribe  happens  to  be  located.  S.  487 
would  allow  all  tribes  to  engage  in  allowable  class  III  gaming,  even  in  those  states 
which  have  used  the  10th  and  11th  Amendment  defenses  to  prevent  gaming  devel- 
opment by  tribes.  While  not  aU  tribes  are  located  in  advantageous  gaming  market 
areas,  even  in  remote  locations,  gaming  does  provide  some  development  opportunity. 
Gaming  is  not  an  end  in  itself,  as  some  would  assert.  Rather,  it  is  the  means  used 
by  many  tribes,  including  Shakopee,  to  come  out  of  poverty  and  to  accrue  sufTicient 
wealth  to  invest  in  other  economic  development  opportunities.  The  tribes  are  using 

faming  money  to  do  for  themselves  what  the  Federal  Gk)vemment,  as  trustee,  has 
een  unable  to  do  except  at  the  barest  subsistence  level. 

The  SMDC  supports  the  idea  of  minimum  Federal  standards  for  all  tribal  gaming. 
We  believe  that  our  gaming  operations  more  than  meet  any  standards  that  might 
be  developed  but  uniform  Federal  standards  will  give  comfort  to  those  who  do  not 
fully  trust  tribal  governments  to  do  what  is  needed  to  protect  the  integrity  of  their 
gaming  operations.  The  Tribe  therefore  supports  these  provisions  of  S.  487  provided 
tribal  gaming  experts  assist  in  development  of  standards. 

The  Tribe  also  supports  language  in  the  bill  that  would  assure  that  existing  com- 
pacts are  not  disturbed  by  the  restructuring  of  the  IGRA.  It  is  critical  that  the  gains 
made  by  tribes  to  this  point  not  be  inadvertently  lost  because  of  unartful  bill  lan- 
guage, whether  deliberate  or  not.  For  example,  H.R.  1512  does  not  speak  directly 
to  existing  compacts  but  some  states  would  undoubtedly  attempt  to  reopen  some 
compacts  if  the  bill's  provisions  were  to  be  enacted. 

The  SMDC  is  concerned  that  S.  487  expands  Commission  authority  over  class  HI 
but  its  roles  and  functions  are  not  entirely  clear  especially  with  respect  to  new  or 
existing  gaming.  We  ask  that  the  Conunittee  clarify  the  Commission's  role's  and  re- 
sponsibilities. 

The  SMDC  is  aware  that  "means  testing"  is  a  current  concept  being  touted  by 
some  as  a  means  of  determining  areas  where  the  Federal  budget  might  De  cut.  The 
SMDC  receives  a  small  BIA  grant  to  operate  an  intertribal  program  in  the  Prior 
Lake  area.  Like  states,  most  tribes  are  unfortunately  not  self-sufficient. 

Fully  documented  unmet  needs  assessments  need  to  be  conducted  on  each  res- 
ervation prior  to  any  means  testing.  Tribes  simply  cannot,  in  a  matter  of  a  few 
years,  fund  all  of  the  unmet  education,  health,  nousing,  roads,  water  and  sewer, 
government  infrastructure,  senior  citizen,  child  care  ana  other  needs  of  their  mem- 
bers that  have  for  so  long  gone  untended  because  of  low  levels  of  Federal  funding. 
If  means  testing  is  going  to  oe  used  to  reduce  Federal  funding  to  tribes,  such  testing 
should  be  used  to  aetermine  Federal  funding  levels  for  state  governments  as  well. 

Thank  you  for  this  opportunity  to  present  tne  view  of  the  SMDC  on  S.  487. 


Prepared  Statement  of  Judy  Knight  Frank,  Chairman,  Ute  Mountain  Ute 

Indian  Tribe 

This  statement  is  submitted  to  the  U.S.  Senate  Committee  on  Indian  Affairs  for 
the  record  of  hearings  on  S.  487,  the  Indian  Gaming  regulatory  act  Amendments 
Act  of  1995.  As  the  Committee  considers  amendments  to  the  Indian  Gaming  Ilegu- 
latory  Act  (IGRA)  it  is  important  to  keep  in  perspective  the  purposes  of  the  Act,  tne 
principles  of  Federal  Indian  law  which  shape  it,  and  the  benefits  that  are  being  real- 
ized from  tribal  gaming  operations. 

The  Ute  Mountain  Ute  Indian  Tribe  has  a  successful  gaming  operation  which  pro- 
vides a  significant  source  of  revenue  to  fund  tribal  government  operations,  provide 
for  the  general  welfare  of  the  tribe  and  its  members  and  promote  economic  develop- 
ment. 1116  gaming  operation  also  benefits  the  state  and  surrounding  local  commu- 
nities through  increased  employment,  tax  revenues,  tourism  and  economic  activity 
which  the  casino  and  its  patriots  generate.  The  gaming  operation  is  a  significant 
source  of  employment  for  tribal  members  and  residents  of  the  surrounding  conunu- 
nities..  The  Ute  Mountain  Casino  employs  approximately  410  people,  almost  evenly 
divided  between  tribal  members  (202  employees)  and  non-tribal  members  (208  em- 
ployees). 
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A  primary  purpose  of  IGRA  is  to  provide  a  statutory  basis  for  the  operation  of 
gaining  by  Inaian  tribes  as  a  means  of  promoting  tribal  economic  development,  self- 
sufficiency  and  strong  tribal  governments.  25  U!S.C.  Sec.  2702(1).  Congress  specifi- 
cally states  in  IGRA  that  where  tribes  undertake  gaming  pursuant  to  the  Act,  "In- 
dian tribes  have  the  exclusive  ri^t  to  regulate  gaming  activity  on  Indian  lands." 
25  U.S.C.  Sec.  2701(5). 

The  legislative  history  of  the  Act  clearly  states  congressional  intent  to  preserve 
tribal  sovereignty  and  jurisdiction  over  tribal  gaming.  The  legislative  history  ex- 
pressly states  that  in  developing  the  framework  of  the  Act,  Congress  sought  to  pro- 
vide for  sound  enforcement  of  gaming  laws  and  regulations  in  a  manner  which 
would  preserve  the  sovereign  rights  of  tribal  governments  to  regulate  activities  and 
enforce  laws  en  Indian  land.  Numerous  tribes  have  developed  successful  gaming  op- 
erations under  this  framework. 

S.  487,  as  originally  introduced,  was  not  a  perfect  bill.  It  proposed  to  expand  the 
size  and  role  of  the  National  Indian  Gaming  (Jonunission  and  increase  the  financial 
assessments  against  the  tribes  to  pay  for  that  expansion — provisions  which  some 
tribes  did  not  consider  necessary.  However,  these  provision  do  not  undermine  tribal 
sovereignty.  Recently  proposed  amendments  to  S.B.  487  are  of  a  different  nature. 
They  appear  to  be  a  response  to  state  interests  which  seek  to  undermine  tribal  sov- 
ereignty by  exerting  increased  state  control  over  tribal  gaming.  This  approach  is  un- 
acceptable. 

The  Committee  must  not  forget  that  IGRA  was  a  compromise  in  which  tribes  re- 
linquished some  of  their  sovereignty  by  accepting  the  process  of  Tribal-State  com- 
pacting. State  interests  now  seek  to  amend  IGRA  to  extend  state  control  and  state 
jurisdiction  into  tribal  gaming.  The  Federal  Government  must  exercise  its  trust  re- 
sponsibility to  Indian  tribes  and  scrupulously  guard  against  state  incursion  into 
Tribal  government.  Commerce  with  the  Indian  tribes  was  reserved  to  the  Federal 
(jovemment  because  states  could  not  be  trusted  to  deal  fairly  with  tribes.  The  con- 
flict of  interests  between  tribes  and  states  is  not  a  relic  of  history — it  persists  today 
and  has  found  its  way  into  the  arena  of  tribal  gaming.  The  states  seem  to  view  trib- 
al gaming  as  a  zero-sum  game:  if  the  tribes  gain,  the  states  perceive  that  they  lose. 

Amendments  to  S.  487,  in  the  form  of  a  substitute  bill,  were  not  available  until 
August  7,  1995.  Amendments  to  that  substitute  bill  were  put  forward  that  same 
date  by  Senators  Reid  and  Simon.  The  tribes  have  not  had  an  opportunity  to  review 
the  substitute  bill  and  amendments  thereto.  However,  a  cursory  review  reveals  an 
attempt  to  undermine  tribal  sovereignty  and  turn  control  of  tribal  gaming  over  to 
the  states.  By  way  of  example,  Senator  Reid's  amendments  change  tne  composition 
of  the  Federal  Indian  Gaming  Regulatory  Commission  (which  proposes  to  replace 
the  current  National  Indian  Gaming  Conunission  in  S.B.  487)  to  require  that  two 
of  the  three  members  be  selected  from  a  list  of  recommendations  from  the  National 
Governors  Association.  They  also  eliminate  the  requirement  that  two  members  of 
the  Commission  be  members  of  federally  recognized  Indian  tribes,  and  eliminate  the 
balance  of  political  parties  represented  on  the  Commission.  How  can  a  Federal  regu- 
latory commission  charged  with  oversight  of  tribal  gaming  operations  be  responsive 
to  tribal  concerns  when  it  is  dominated  by  representatives  of  state  interests  who 
have  been  antagonistic  to  tribal  gaming  since  its  inception.  The  proposed  composi- 
tion of  the  Advisory  Committee  on  Mimmum  Regulatory  Requirements  and  Licens- 
ing Standards  is  likewise  heavily  weighted  toward  state  interests.  To  the  extent  the 
amendments  to  the  current  Act  do  not  explicitly  undermine  tribal  interests,  the  in- 
terpretation and  implementation  of  the  Act  by  a  state  controlled  Commission  and 
Advisory  Board  will. 

Now  that  tribes  have  found  a  source  of  revenue  to  bolster  tribal  economies,  the 
states  want  to  take  control  of  and  curtail  the  industry.  Numerous  studies  have  dem- 
onstrated the  positive  impact  of  tribal  gaming,  not  only  on  the  reservations,  but  on 
the  surrounding  communities  as  well.  The  logical  course  of  action  would  be  to  sup- 
port an  industiy  that  provides  jobs,  reduces  unemployment  and  the  number  of  indi- 
viduals on  welfare,  and  stimulates  local  economies.  One  can  only  speculate  at  the 
sentiments  which  motivate  states  to  oppose  an  industry  which  has  had  such  a  bene- 
ficial impact. 

One  way  in  which  state  opposition  to  Tribal  gaming  is  manifesting  itself  is  in  pro- 
posals to  apply  means  testing  to  tribes  with  gaming  revenues,  thereby  reducing  the 
Federal  funding  for  Tribal  operations  for  which  they  would  otherwise  be  eligible. 
While  these  proposals  have  not  been  formally  propMunded,  they  are  being  discussed. 
Current  levels  of  Federal  funding  are  insufficient  to  meet  the  needs  of  Indian  tribes. 
Federal  funding  to  the  Ute  Mountain  Ute  tribe  for  its  court  system,  law  enforce- 
ment, and  health  programs,  to  name  but  a  few,  do  not  adequately  meet  the  tribes' 
needs.  The  tribe  cannot  provide  the  full  range  and  level  of  services  needed,  nor  can 
it  offer  competitive  salaries  to  program  personnel,  making  it  difficult  for  the  tribe 
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to  attract  or  retain  well  qualiiied  employees.  Other  circumstances  have  further 
stressed  the  tribe's  flnancial  situation.  The  tribe's  Farm  and  Ranch  enterprise  did 
not  receive  Federal  funding  this  year,  and  the  revenues  from  the  tribe's  oil  and  gas 
operation  have  been  steadily  declining.  The  tribe  has  had  to  direct  its  gaming  reve- 
nues to  Tribal  operations  and  programs  to  compensate  for  these  losses.  Admtional 
cutbacks  in  funding  as  the  result  of  a  means  test  would  be  unconscionable.  We  are 
not  aware  of  any  attempt  to  withhold  Federal  funding  from  states  based  on  their 
revenues  from  state  lotteries  or  from  taxing  commercial  gaming  operations. 

Conclusion  As  the  Committee  considers  amendments  to  S.B.  487,  it  must  keep  in 
mind  the  Federal  trust  responsibilities  to  Indian  tribes.  Tribes  have  not  had  ade- 
quate time  to  assess  the  impact  of  the  substitute  bill  and  recently  proposed  amend- 
ments which  give  excessive  control  of  Tribal  gaming  to  the  states.  I  urge  the  Com- 
mittee to  solicit  Tribal  input  on  these  recent  amendments  so  that  it  has  the  benefit 
of  thoughtful  debate  and  well  reasoned  consideration  of  all  the  issues  before  moving 
forwardon  these  critical  issues. 


Prepared  Statement  of  Russell  Mason,  Chairman,  Three  Affill\ted  Tribes 

The  Three  AfTiliated  Tribes,  the  Mandan,  Ankara  and  Hidatsa,  with  nearly 
10,000  members,  live  on  a  reservation  which  comprises  parts  of  five  counties  in 
northwest  North  Dakota  straddling  a  reservoir,  Lake  Sakakawea,  along  the  Mis- 
souri River.  This  reservation  is  but  a  small  part  of  what  was  guaranteed  to  the 
three  Tribes  in  the  Fort  Laramie  Treaty  of  1851.  Land  was  continually  taken  away 
from  our  people  by  successive  treaties,  laws,  executive  orders,  court  decisions  and 
most  recently,  forty  years  ago,  by  the  dam  that  created  Lake  Sakakawea  and  took 
155,000  acres  out  of  the  heart  of  our  reservation. 

About  25  years  ago,  the  Bureau  of  Indian  Affairs  allowed  the  development  of  a 
motel  along  our  lake  shore,  on  tribal  trust  lands,  called  Four  Bears  Lodge,  named 
in  honor  of  a  great  Mandan  chief.  The  lodge  fell  into  disrepair  and  was  closed  more 
than  12  years  ago. 

But  now,  that  Lodge,  thanks  to  the  Indian  gaming  we  have  developed,  forms  the 
basis  for  our  2  year  old  casino  gaming  and  hotel  facility,  which  has  become  a  pre- 
mier destination  along  Lake  Sakakawea  for  residents  of  North  Dakota  and  nearby 
states  and  Canadian  provinces.  Our  Four  Bears  Lodge  and  Casino?  Operated  by  a 
management  company,  has  already  made  a  significant  impact  on  our  community 
with  additional  jobs,  economic  development  and  improvements  in  social  welfare,  and 
we  are  continuously  planning  for  how  various  services  already  provided  to  our  peo- 
ple by  the  Bureau  of  Indian  Affairs,  Indian  Health  Service  and  others  can  be  im- 
f)roved  upon  with  our  modest  gaming  income  and  how  we  can  use  that  income  to 
urther  the  economic  development  of  our  reservation. 

Because  of  the  modest  success  of  our  Class  HI  gaming  activities  (we  are  not  near 
any  major  metropolitan  areas),  which  come  as  the  result  of  lengthy  negotiations 
with  the  State  of  North  Dakota  to  achieve  a  Tribal-State  gaming  compact,  we  view 
with  some  concern  any  effort  to  amend  the  Indian  Gaming  Regulatory  Act  (IGRA), 
25  U.S.C.  Sections  2701  et  seq.  We  would  prefer,  as  do  a  number  of  tribes,  that  no 
amendments  to  IGRA  take  place. 

However,  in  its  present  form,  we  do  not  have  major  objections  to  S.  487.  We  would 
note  that  S.  487  represents,  from  the  point  of  view  of  our  existing  compact  with 
North  Dakota,  some  improvement  from  the  previous  amendments  to  IGRA  you  and 
Senator  Inouye  proposed  in  1994;  for  example,  it  protects  our  existing  gaming  oper- 
ation from  changes  in  state  law  during  the  existence  of  our  compact. 

We  do  have  some  specific  concerns  we  would  like  to  share  with  the  Committee. 

First,  the  1995  Indian  Gaming  Regulatory  Act  Amendments  impose  significant 
new  regulatory  requirements  on  Indian  tribes.  While  we  are  not  opposed  to  Federal 
minimum  standards  for  our  gaming  activities,  we  are  concerned  that  the  cost  of  the 
new  regulatory  framework  imposed  by  the  amendments  will  make  our  modest  ca- 
sino operation  less  profitable,  without  any  additional  benefits. 

At  tne  present  time,  our  compact  with  the  State  of  North  Dakota  allows  consider- 
able oversight  of  our  gaming  operation  and  its  employees  by  our  state  Attorney  Gen- 
eral's office.  We  already  pay  for  such  oversight  by  the  State  in  our  compact.  Not  only 
would  compliance  with  tne  complicated  new  regulations  that  will  result  from  S.  487 
cost  more  because  of  additional  personnel  needed  for  such  compliance,  there  is  also 
a  new  assessment  created  on  our  Class  III  gaming  activities  imposed  by  S.  487  to 
support  the  new  regulatory  activities  of  the  Federal  Indian  Gfaming  Regulatory 
Commission  created  by  S.  487  which  would  further  erode  profits.  This  in  turn  makes 
it  more  difficult  to  comply  with  the  unique  requirement  of  our  North  Dakota  com- 
pacts that  25  percent  or  our  adjusted  gross  income,  which  is  defined  as  "gross  reve- 


142 

nues  less  winnings  and  prizes  paid  out",  be  used  for  the  economic  development  and 
social  welfare  of  our  Tribes. 

Also,  because  of  the  oversight  provided  by  the  State  of  North  Dakota,  and  our  own 
Tribal  gaming  commission,  we  believe  we  have  more  than  adequate  resources  to  reg- 
ulate our  gaming  activities  without  any  regulations  other  than  are  already  required 
by  IGRA.  It  seems  odd  that  in  a  Congress  that  is  overall  trying  to  reduce  regula- 
tions for  business,  esf)ecially  small  business,  that  S.  487  would  Impose  significant 
new  regulatory  burdens  on  small  Indian  owned  and  regulated  gaming  enterprises 
which  have,  because  of  the  oversight  by  the  Tribes,  been  very  free  of  any  criminal 
elements. 

We  would  hope,  therefore,  that  this  bill  could  be  amended  to  allow  a  self  regula- 
tion certificate  to  be  issued  for  Class  III  gaming  activities  as  is  allowed  for  Class 
II  gaming  activities  under  Section  11(c)  of  S.  487.  Such  self-regulation  could  mini- 
mize substantially  the  cost  of  the  new  regulatory  framwork  to  be  imposed,  and  it 
also  helps  to  preserve  what  is  left  of  the  Tribes'  sovereign  right  to  control  its  gaming 
activities  that  IGRA.  by  its  nature,  diminished  substantially. 

Second,  we  are  concerned  that  there  be  no  major  amendments  to  S.  487  in  com- 
mittee or  otherwise  that  would  weaken  the  Caoazon  v.  California  1987  U.S.  Su- 
preme Court  test  that  is  the  fundamental  basis  of  Indian  gaming  and  is  preserved 
in  S.  487.  Our  North  Dakota  compacts  are  up  for  renewal  in  just  over  7  years.  Be- 
cause our  investment  in  our  gaming  facilities  is  substantial,  and  we  believe  will  be- 
come a  major  part  of  a  significant  tribal  resort  development  at  Lake  Sakakawea, 
we  want  to  be  able  to  preserve  that  development  in  future  years  for  the  benefit  of 
our  Tribes.  With  our  present  compact  and  investment,  we  cannot  afford  to  have  the 
State  change  the  rules  for  determining  the  scope  of  gaming  at  the  time  our  compact 
comes  up  for  renewal. 

In  summary,  we  believe  that  Indian  gaming  has  been,  and  will  be  for  some  time 
to  come,  beneficial  to  our  people.  It  does  not,  and  cannot,  provide  more  than  a  small 
fraction  of  the  needs  of  our  people  for  various  governmental  services.  It  cannot  be 
seen  as  a  substitute  for  the  provision  by  the  Federal  Government  of  services  such 
as  health  care,  education  and  housing  guaranteed  us  by  our  treaties.  But  gaming 
can  and  does  provide  additional  employment  and  income  to  our  tribe  that  vnll  be 
important  to  us  for  some  time  to  come. 

At  this  time,  we  do  not  believe  S.  487  substantially  threatens  our  investment  and 
the  income  we  receive  from  it  and  we  do  not  oppose  it.  We  would  urge  however,  that 
your  conunittee  defeats  any  amendments  offered  that  might  erode  our  rights  now 
guaranteed  under  the  present  IGRA. 

Thank  you  for  your  consideration  of  our  concerns. 
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GOOD  MORNING,  MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE.  I  APPEAR  BEFORE 
THE  COMMITTEE  TODAY  TO  STATE  THE  CONTINUING  OPPOSITION  OF  THE  NATION'S 
GOVERNORS  REGARDING  MANY  OF  THE  PROPOSED  AMENDMENTS  TO  THE  INDIAN 
GAMEMG  REGULATORY  ACT  OF  1988,  ALSO  KNOWN  AS  IGRA. 


MORE  THAN  TWO  YEARS  AGO.  STATES  AND  TRIBES  EMBARKED  UPON  A  GOVERNMENT- 
TO-GOVERNMENT  PROCESS  DESIGNED  TO  REACH  A  CONSENSUS  ON  THE  COMPLEX  AND 
DIVISIVE  ISSUES  ARISING  OUT  OF  IGRA  IMPLEMENTATION.  GOVERNORS  HAVE  WORKED 
WITH  THE  CHAIR  AND  VICE  CHAIR  OF  THIS  COMMITTEE,  WITH  ATTORNEYS  GENERAL, 
AND  WITH  INDIAN  TRIBAL  GOVERNMENT  LEADERS.  COUNTLESS  HOURS  HAVE  BEEN 
SPENT  BY  ALL  PARTIES  ATTEMPTING  TO  REACH  AN  AGREEMENT  ON  THESE  DIFHCULT 
ISSUES.  DESPITE  THIS  COMMITMENT.  AN  AGREEMENT  STILL  ELUDES  US. 


UNDER  S.  487,  THE  INDL\N  GAMING  REGULATORY  ACT  AMENDMENTS  ACT  OF  1995, 
STATES  WOULD  FIND  THEMSELVES  IN  A  MUCH  WORSE  POSITION  THAN  UNDER  THE 
ORIGINAL  ACT  WITH  RESPECT  TO  MAJOR  STATE  ISSUES.  MANY  GOVERNORS  RECENTLY 
HAVE  SENT  LETTERS  AND  STATEMENTS  TO  THE  CHAIR  AND  VICE  CHAIR  OF  THIS 
COMMITTEE  EXPRESSING  THEIR  OPPOSITION  TO  PROVISIONS  IN  THIS  LEGISLATION. 
ATTACHED  TO  MY  TESTIMONY,  WHICH  I  ASK  TO  BE  SUBMITTED  INTO  THE  RECORD  OF 
THIS  HEARING,  ARE  LETTERS  OR  STATEMENTS  FROM  SIX  GOVERNORS— ARIZONA 
GOVERNORS  FIFE  SYMINGTON,  CALIFORNIA  GOVERNOR  PETE  WILSON,  COLORADO 
GOVERNOR  ROY  ROMER.  MICHIGAN  GOVERNOR  JOHN  ENGLER.  MINNESOTA  GOVERNOR 
ARNE  H.  CARLSON,  AND  MONTANA  GOVERNOR  MARC  RACICOT.  I  HAVE  ATTACHED  A 
COPY  OF  NGA'S  INDL^iN  GAMING  POLICY  AS  WELL. 


BY  NOW  THE  COMMITTEE  IS  VERY  FAMILL\R  WITH  THE  GOVERNORS'  VIEWS  AND  POLICY 
ON  AMENDING  IGRA.  BECAUSE  NGA  ALREADY  SUBMITTED  A  WRITTEN  STATEMENT  FOR 
THE  RECORD  OF  THE  JUNE  22  HEARING,  MY  COMMENTS  TODAY  WILL  BE  BRIEF.  I  WILL 
REITERATE  THE  GOVERNORS'  TWO  MAJOR  CONCERNS: 
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•  SCOPE  OF  GAMING— GOVERNORS  SHOULD  NOT  BE  FORCED  TO  NEGOTIATE 
COMPACTS  FOR  GAMING  ACTIVITIES  THAT  ARE  BEYOND  WHAT  IS  PERMITTED  UNDER 
STATE  LAW;  AND 

•  AFTER-ACQUIRED  LAND— THAT  THE  GOVERNORS'  CONCURRENCE  WITH  RESPECT  TO 
ACQUISITION  OF  LAND  DM  TRUST  FOR  A  TRIBE  FOR  GAMING  PURPOSES  IS  PRESERVED. 


I  WILL  ALSO  TOUCH  ON  A  FEW  OTHER  ISSUES.  INCLUDING  THE  NATIONAL  INDIAN 
LOTTERY,  REGULATORY  OVERSIGHT,  AND  THE  SECRETAIUAL  COMPACTING  PROCESS. 


ISSUES 


SCOPE  OF  GAMING.  CLARIHCATION  OF  THE  SCOPE  OF  GAMING  REMAINS  A  CRITICAL 
ISSUE  FOR  GOVERNORS,  WHO  STRONGLY  BELIEVE  THAT  IGRA  SHOULD  NOT  "FORCE" 
THEM  TO  NEGOTIATE  BEYOND  THE  BOUNDARIES  OF  STATE  LAW.  THE  NINTH  CIRCUIT'S 
DECISION  IN  RUMSEY  V.  WILSON  CLEARLY  FINDS  THAT  THE  STATE  SHOULD  NOT  HAVE  TO 
NEGOTIATE  FOR  GAMING  ACTTVITIES  NOT  AVAILABLE  TO  OTHER  PEOPLE  IN  THE  STATE.  I 
AM  AN  ECONOMIST,  NOT  A  LAWYER.  BUT  THIS  DECISION  SEEMS  TO  APPLY  THE  TYPE  OF 
GAME-SPECMC  INTERPRETATION  OF  IGRA— BASED  IN  STATE  LAW— THAT  GOVERNORS 
HAVE  ADVOCATED  FROM  THE  BEGINNING.  FURTHER,  THE  DECISION  REFLECTS  WHAT 
STATES  BELIEVE  TO  BE  THE  ORIGINAL  INTENT  OF  CONGRESS. 


I  WOULD  LIKE  TO  POINT  OUT  THAT  THE  CHOICE  IN  S.  487  TO  LEAVE  CLARMCATION  OF 
THE  SCOPE  OF  GAMING  TO  THE  COURTS  IS  UNACCEPTABLE.  AS  IT  HAS  NOT  BEEN 
EXERCISED  WITH  AN  EVEN  HAND.  THE  BILL  EXCLUDES  CLARIHCATION  LANGUAGE 
CONSISTENT  WITH  RUMSEY,  WHICH  WOULD  GIVE  RELIEF  TO  THE  STATES  ON  THIS  ISSUE. 
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IN  CONTRAST,  TRIBAL  CONCERNS  WITH  RESPECT  TO  THE  SCOPE  OF  GAMING  ISSUE 
WOULD  BE  ADDRESSED  IN  A  PROPOSED  PROVISION  REQUIRING  THAT  GAMING  ACnVITIES 
ON  INDIAN  LANDS  BE  CONDUCTED  CONSISTENT  WITH  THE  CABAZON  DECISION. 


AFTER-ACQUIRED  LANDS.  GOVERNORS  ARE  STUNNED  THAT  THE  COMMITTEE  IS  EVEN 
CONSIDERING  MAKING  THEM  MERE  ADVISORS  IN  THE  TRUST  LAND  DESIGNATION 
PROCESS  CARRIED  OUT  UNDER  THE  AUTHORITY  OF  THE  SECRETARY  OF  THE  U.S. 
DEPARTMENT  OF  INTERIOR.  STATES  FIND  THE  IDEA  THAT  THE  SECRETARY  COULD  TAKE 
LAND  IN  TRUST  FOR  GAMING  PURPOSES,  REGARDLESS  OF  WHETHER  THE  STATE'S  OWN 
GOVERNOR  FOUND  THE  DECISION  TO  BE  IN  THE  BEST  INTERESTS  OF  ALL  THE  CITIZENS  OF 
THE  STATE,  TO  BE  AN  UNACCEPTABLE  INTRUSION  INTO  STATE  AUTHORITY  AT  THE  MOST 
FUNDAMENTAL  LEVEL.  GOVERNORS  REMAIN  ADAMANT  THAT  CONGRESS  UPHOLD  ITS 
ORIGINAL  COMMITMENT  AND  PRESERVE  THE  GOVERNORS'  MEANINGFUL  ROLE  IN  THE 
SECRETARY'S  DECISIONMAKING  PROCESS  TO  TAKE  LAND  IN  TRUST  FOR  GAMING 
PURPOSES. 


NATIONAL  INDIAN  LOTTERY.  THE  RECENT  DEVELOPMENT  OF  A  NATIONAL  INDIAN 
LOTTERY  THROWS  A  NEW  TWIST  INTO  THE  EXPANSION  OF  IGRA  BEYOND  ITS  INTENDED 
BOUNDARIES.  THE  OPERATION  OF  A  TRIBAL  LOTTERY  IN  STATES  WITH  WHICH  THE  TRIBE 
HAS  NO  COMPACT  COMPLETELY  CIRCUMVENTS  THE  INTENT  OF  IGRA.  CLEARLY,  THE 
ACT  INTENDED  TO  REQUIRE  CLASS  m  GAMING  ACTIVITIES  TO  BE  OPERATED  UNDER  A 
COMPACT  BETWEEN  THE  TRIBE  AND  THE  STATE  WHERE  THE  ACTIVITY  WOULD  BE 
LOCATED.  CONGRESS  SHOULD  TAKE  THIS  OPPORTUNITY  TO  RESOLVE  THIS  CONFUSION 
AND  AVOID  MORE  UNNECESSARY  LITIGATION  BY  CLOSING  THIS  UNINTENDED 
LOOPHOLE.  AMENDMENTS  TO  THE  ACT  SHOULD  INCLUDE  A  STATEMENT  THAT  THE 
GAMING  ACnvmES  NEGOTIATED  UNDER  A  COMPACT  WOULD  BE  LIMITED  TO  THE 
BOUNDARIES  OF  TRIBAL  LAND. 
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REGULATORY  OVERSIGHT.  GOVERNORS  HAVE  NOT  DEVELOPED  REGULATORY 
OVERSIGHT  POLICY,  BUT  I  BELIEVE  IT  IS  SAFE  TO  SAY  THAT  THEY  WOULD  SUPPORT 
OVERSIGHT  MECHANISMS  DESIGNED  TO  PROTECT  THE  INTERESTS  OF  INDIAN  TRIBAL 
GOVERNMENTS  AND  CASINO  PATRONS,  AS  WELL  AS  PRESERVE  THE  INTEGRITY  OF  THE 
GAMING  OPERATIONS  THEMSELVES.  MANY  STATES  ALREADY  PERFORM  SOME 
REGULATORY  FUNCTIONS  AND  SHOULD  BE  GIVEN  THE  OPPORTUNITY  TO  MEET  THE 
MINIMUM  STANDARDS  ESTABLISHED  BY  THE  AMENDMENTS,  FURTHER,  IF  MINIMUM 
FEDERAL  REGULATORY  STANDARDS  ARE  TO  BE  IMPLEMENTED,  THEY  SHOULD  APPLY  TO 
ALL  CLASS  m  INDIAN  GAMING  ACTTVITIES. 


SECRETARIAL  COMPACTING  PROCESS.  UNDER  SECTION  12  IN  THE  BILL  AS  DRAFTED, 
THE  STATE  AND  TRIBE  HAVE  120  DAYS  FROM  THE  INmATION  OF  COMPACT 
NEGOTIATIONS  TO  REACH  A  COMPACT  AGREEMENT.  AT  THE  END  OF  THAT  TIME,  THE 
TRIBE  WOULD  NOTIFY  THE  SECRETARY  OF  THE  PARTIES'  FAILURE  TO  ACHIEVE  A 
COMPACT  WITHIN  THE  REQUIRED  TIMEFRAME.  THE  SECRETARY  THEN  WOULD  REQUEST 
THAT  THE  STATE  AND  TRIBE  PRESENT  THEIR  RESPECTIVE  POSITIONS  WITHIN  SIXTY 
DAYS,  INDICATING  THE  GAMING  ACTTVITIES  REQUESTED,  THE  FRAMEWORK  FOR  GAMING 
REGULATION,  AND  OTHER  MATTERS.  WITHIN  NINETY  DAYS,  THE  SECRETARY  WOULD  BE 
REQUIRED  TO  DEVELOP  AND  APPROVE  A  COMPACT  THAT  WOULD  BE  CONSISTENT  WITH 
THE  ACT. 


LATE  LAST  WEEK,  CHAIRMAN  MCCAIN'S  OFHCE  SENT  TWO  ALTERNATIVE  PROPOSALS 
THAT  WOULD  AMEND  THE  SECRETARIAL  COMPACTING  PROCESS  IN  S.  487.  THE  FIRST 
WOULD  GIVE  STATES  THE  ABILITY  TO  CHOOSE  BETWEEN  HAVING  THE  SECRETARY  OR 
AN  ARBITRATOR  DEVELOP  A  COMPACT.  THE  SECOND  WOULD  APPLY  ONLY  TO 
SITUATIONS  WHERE  THE  OBSTACLE  TO  REACHING  AN  AGREEMENT  WAS  THE  TYPE  OF 
GAMING  ACTTVITIES  TO  BE  INCLUDED  IN  THE  COMPACT.  UNDER  OPTION  NUMBER  TWO, 
THE  STATE  AND  TRIBE  WOULD  BE  ABLE  TO  SUBMTT  A  PARTIAL  COMPACT  TO  THE 
SECRETARY.  THEN,  THE  SECRETARY  WOULD  REQUEST  AN  EXPEDTTED  DETERMINATION 
FROM  THE  APPROPRL^TE  FEDERAL  COURT  OR  THE  HIGHEST  STATE  COURT  REGARDING 
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WHICH  TYPES  OF  GAMING  ACnVITIES  WOULD  BE  PERMITTED  UNDER  APPLICABLE  STATE 
LAW.  THE  COURT'S  DECISION  THEN  WOULD  BE  INCORPORATED  INTO  THE  COMPACT. 


NEITHER  OF  THESE  TWO  ALTERNATIVES  WOULD  BE  ACCEPTABLE  TO  GOVERNORS  AT 
THIS  TIME.  I  MUST  RETURN  TO  THE  STATES'  MOST  CRITICAL  ISSUE  AND  URGE  THE 
COMMITTEE  TO  CLARIFY  THE  LAW  SO  THAT  THE  SCOPE  OF  GAMING  AVAILABLE  TO 
TRIBES  IS  BASED  ON  WHAT  IS  PERMITTED  BY  LAW  TO  OTHER  CITIZENS  OF  THE  STATE. 
SOME  OF  THESE  COMPACTING  STALEMATES  WOULD  BE  RESOLVED  IF  THE  PARTIES  KNEW 
FROM  THE  BEGINNING  THAT  STATE  LAW  ESTABLISHED  THE  THRESHOLD  OF  THE  GAMING 
ACnVmES  SUBJECT  TO  COMPACT  NEGOTL\TION.  FURTHER,  STATES  WILL  NOT  SUPPORT 
A  COMPACTING  PROCESS  THAT  WOULD  ALLOW  A  TRIBE  TO  AVOID  NEGOTIATION  WITH  A 
WILLING  STATE. 


DESPITE  THE  MANY  EXAMPLES  OF  DIFHCULT  AND  PROTRACTED  NEGOTIATIONS,  THE 
RECORD  SHOWS  THAT  THE  OVERWHELMING  MAJORITY  OF  STATES  WITH  LEGAL  GAMING 
AND  INDIAN  TRIBES  HAVE  ACHIEVED  COMPACTS.  THERE  ARE  NOW  139  TRIBAL-STATE 
COMPACTS  INVOLVING  24  STATES  AND  123  TRIBES,  AND  ONLY  A  FEW  STATES  AND 
TRIBES  REMAIN  UNABLE  TO  REACH  AN  AGREEMENT. 


CONCLUSION 


IN  CONCLUSION,  GOVERNORS  RESPECT  COMMITTEE  MEMBERS'  CONTINUING  EFFORTS  TO 
RESOLVE  THE  COMPLEX  ISSUES  INVOLVED  IN  CRAFTING  AMENDMENTS  TO  IGRA.  THE 
ISSUES  OF  CLARIFICATION  OF  THE  SCOPE  OF  GAMING  AND  PRESERVATION  OF  THE 
GOVERNORS'  CONCURRENCE  AUTHORITY  ARE  CRITICAL  TO  THE  STATES.  S.  487  AS 
PRESENTLY  DRAFTED  IS  UNACCEPTABLE  AND  WOULD  BE  OPPOSED  BY  MOST 
GOVERNORS. 
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IN  ADDITION,  IT  APPEARS  THAT  S.  487  IS  INCONSISTENT  WITH  THE  CURRENT  TREND  IN 
FEDERAL/STATE  RELATIONS.  IN  MOST  OTHER  AREAS,  CONGRESS  IS  SHIFTING  MORE 
RESPONSroiLITIES  TO  STATE  AND  LOCAL  GOVERNMENT.  HERE.  HOWEVER,  THERE  IS  AN 
ATTEMPT  TO  MAKE  GAMING  ENTIRELY  A  FEDERAL/TRIBAL  ISSUE  WITHOUT  REGARD  TO 
THE  LEGITIMATE  ROLE  OF  THE  STATES.  SUCH  AN  APPROACH  APPEARS  TO  BE 
INCONSISTENT  WITH  THE  INCREASING  RECOGNITION  OF  STATE  AUTHORITY. 
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***** 


EC-L  INDIAN  GAMING 


Tike  implemenution  of  the  Iiidiaa  Oamiai  R^alatory  Aa  (IGRA)  of  1988  hat  geaented 
•evenl  iuxta  of  lenous  coiuxni  to  Oovenon.  These  litiiei  mint  be  utiifictorily  rootvetl,  or  it 
will  be  impooible  to  realize  the  objectivei  of  the  act.  Although  the  prooea  enabliibed  by  the  act 
has  yielded  lome  nurrun,  it  alio  hai  led  to  conflia  and  litigation  that  are  not  productive  for  either 
the  states  or  the  tribes  and  thai  tend  to  threaten  overall  itate-tribal  relations. 

Oovemon  support  the  efforts  of  Native  Americans  to  create  better  and  more  prosperous 
lives,  and  they  desire  good  relatioiu  with  tribes  located  within  their  states.  Governors  do  not 
seek  to  prevent  Native  Americans  from  pursuing  any  opportunity  available  to  other  citizens  of 
their  states.  At  present,  however,  some  Governors  find  themselves  in  the  position  of  being 
expected  to  negotiate  Indian  gaming  compacts  that  would  be  in  conflict  with  the  laws  of  their 
states  and  beyond  the  requirements  of  IGRA. 


To  reduce  conflict  between  sutes  and  tribes,  several  key  issues  arising  from  IGRA  mtvl  be 
resolved.  To  this  end,  the  nation's  Gowemon  take  the  following  positions. 

•  It  must  be  made  clear  that  tribes  can  operate  gaming  of  the  same  types  and  subject  to  the 
same  restrictions  that  apply  to  all  other  gaming  in  the  sute.  In  particular,  it  should  be 
clarified  that  a  state  is  not  obligated  to  negotiate  a  compact  to  allow  a  tribe  to  operate  any 
and  alJ  forms  of  Oast  III  gaming  simply  because  a  sute  allows  one  form  of  Class  III 
gaming  Only  those  games  expressly  authorized  by  sute  law  should  be  permitted. 

•  The  meaning  of  "good  bith"  in  the  act  should  be  clarified  and  applied  to  both  sutes  and 
tribes,  and  the  burden  of  proving  the  allegation  should  rest  with  the  party  alleging  that  the 
other  side  is  not  acting  in  good  fiuth.  Mere  inability  to  agree  upon  a  oompaa  should  not 
indicate  bad  faith  by  either  party.  In  partiailar,  a  sute't  adhereitce  to  its  own  laws  and 
constitution  should  not  be  regarded  as  bad  faith.  OarificatiOD  and  expansion  of  the  "good 
bith'  sundard  would  result  in  both  parties  having  an  equal  inleresi  in  satisbctorily 
concluding  a  compact,  rather  than  putting  one  party  al  a  disadvanuge. 

•  There  must  be  clarification  of  the  ability  of  a  sute  to  bar  pming  on  property  taken  into 
trust  subsequent  to  the  effective  dau  of  the  Indian  Gaining  Regulatory  Act  The  US. 
Department  of  the  Interior  now  has  acknowledged  that  a  Governor's  concurrence  is 
required  before  noncontiguous  land  can  be  acquired  for  gaming  purposes.  The  ability  of  a 
Governor  to  give  partial  concurrence  to  a  tribe's  proposal  to  take  land  into  trust  for 
gaming  purposes,  such  as  when  a  Governor  is  willing  to  authorize  the  playmg  of  some  types 
of  games  but  not  others,  should  be  recognized.  Additionally,  the  secretary  of  the  interior 
should  esublish  procedures  to  permit  the  views  of  all  affected  Governors  to  be  heard  when 
a  gaining  proposal  has  impacts  across  sute  lines. 

Time  limiud  (effecavt  Winter  Meeting  199S-Winter  Meeting  1997). 
Adopted  Winter  Meeting  ]993:  reaffirmed  Winter  Meeting  1995. 


151 


Statement  of  the  Honorable  Fife  Symington 

Governor  of  Arizona 

Prepared  for  tlie  Joint  Committee  Hearing  on  5.  487 

The  Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995 

and  Submitted  to  the 

Senate  Committee  on  Indian  Aff aurs 

and  the 

House  Resources  Subcommittee  on  Native  American  and  Insular  Affairs 

on  July  5, 1995 


ON  JULY  28, 1994, 1  SUBMITTED  A  STATEMENT  TO  THIS  COMMITTEE  CONCERNTNC  S. 
2230,  THE  INDIAN  GAMING  REGULATORY  ACT  AMENDMENTS  ACT  OF  1994.  IN  THAT 
STATEMENT  1  OUTLINED  WHAT  I  FELT  TO  BE  THE  MANY  rOSITIVE  ASPECTS  OF  THAT 
PROPOSED  LEGISLATION  SUCH  AS  THE  CREATION  OF  MINIMUM  FEDERAL  STANDARDS  TOR 
THE  REGULATION  OF  INDIAN  GAMING  AND  THE  PRINCIPAL  CHARACTERISTICS  APrROAOl 
IN  DEALING  WTTH  THE  TROUBLESOME  SCOPE  OF  GAMING  ISSUE.  THOSE  COMMENTS  ARE 
INCORPORATED  HEREIN  BY  REFERENCE.  SOME  OF  THE  POSITIVE  COMPONENTS  OF  S.  2230 
REAPPEAR  IN  S.  487  WHILE  OTHERS  DO  NOT.  IT  IS  WITH  RESPECT  TO  A  FEW  OF  THOSE 
MATTERS  NOT  ADDRESSED  IN  S.  487  THAT  I  WISH  TO  DIRECT  MOST  OF  MY  COMMENTS. 


Scope  of  Gaming 


I  HAVE  RECENTLY  DFTFRMTNED  THAT  ARIZONA  WILL  NOT  NEGOTIATE  FOR 
FURTHER  COMPACTS  THAT  INCLUDE  SLOT  MACHINES  OR  OTHER  hORMS  OF  CASINO 
GAMING.  IT  IS  MY  INTENT  THAT  FUTURE  INDIAN  GAMING  COMPACTS  INCLUDE  ONLY 
THOSE  FORMS  OF  CLASS  (II  GAMING  THAT  STATE  LAW  AUTHORlZKS  FOR  OPERATION  OFF- 
RESERVATION;  LOTTERY,  PARI-MUTUEL  WAGERING  ON  HORSE  AND  DOG  RACES  AND  OFF- 
TRACK  BETTING.  THIS  DETFRMINATION  IS  CONSISTENT  WITH  THE  RECENT  9TH  CIRCUIT 
DECISION  IN  RUMSF.Y  v.  WILSON. 
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I  AM  CKEATLY  ENCOimACED  BY  CHAIRMAN  McCAIN'S  STATEMENT  TO  THIS  JOINT 
COMMIITKE  ON"  JUNE  22,  I W5,  IN  WHICH  HE  INDICATED  HIS  INTEhJT  Tl  I  AT  THii  APPROACH 
OF  ANY  AMENDMENTS  BF  F.NTIRHLY  CONSISTENT  WITH  THE  RUMSLY  DECISION.  I 
WHOLEHEARTEDLY  AGREE  THAT  SIATE  LAW  MUST  GOVERN  THE  SCOPE  OF  PERMISSIBLE 
INDIAN  GAMING  WITHIN  A  STATE.  1  AM  CONCERNED,  HOWEVliR,  THAT  THE  APPROACH 
TAXEN  IN  S.  487  UNDERMINES  THIS  OBJECTIVE. 

REUANCE  ON  JUDICIAL  INTERPRETATIONS  OF  THE  INDIAN  GAMING  RF.GULAIDRY 
ACT,  CONGRESS'  LEGISLATIVE  RESPONSE  TO  THE  CABAZON  DSaSlON,  HAS  RESULTED  IN 
AN  EXPENSIVE,  TIME-CONSUMING  PROCESS  AND  A  SERIES  OF  DEClSiiONS  FROM  THE 
FEDERAL  COURTS  WITH  UNEVEN  RESULTS.  THE  COURTS  CLEARLY  HAVE  HAD  VERY 
DIFFERENT  VIEWS  AS  TO  THF.  PUBUC  POLICY  A  STATE  ESTABLISHES  WHEN  IT  AUTHORIZES 
SOME  FORMS  OF  GAKflNG  AND  NOT  OTHERS.  ALL  PARTIES  BENEFTT  FROM  AN  END  TO  THIS 
PROTRACTED  AND  DIVISIVE  LITIGATION.  SINCE  KUMSEY  CORRECTLY  STATES  THE  INTENT 
OF  CONGRESS  AND  THIS  CONSTRUCTION  WILL  ULTIMATELY  PREVAIL,  THERE  IS  NO 
UNFAIRNESS  IN  CONGRESS  ACTING  TO  SET  FORTH  CLEARLY  ITS  INTENT  THAT  STATES  NOT 
BF  FORCED  TO  ACCEPT  CAN/fTNG  OPERATIONS  BEYOND  THOSE  EXPRESSLY  AUTHOR12:£D  DY 
STATE  LAW.  THE  LACK  OF  SUCH  A  CLEAR  EXPRESSION  OF  INTENT  COMBINED  WITH 
JUDICIAL  DECISIONS  THAT  FAIL  TO  RESPECT  A  STATE'S  CHOICE  BETWEEN  FORMS  OF 
GAMING  HAS  ALREADY  FORCED  SOME  STATES,  INCLUDING  ARIZONA,  TO  NEGOTIATE  FOR 
GAMING  PERMITTED  NOWHERE  ELSE  IN  THOSE  STATES. 

HAVING  ALREADY  EXERCISED  ITS  PLENARY  POWER  OVER  INDIAN  Ai-FAJRS  TO 
ENACT  PUBLIC  LAW  2fi0,  WHICH  WAS  THEN  INTERPRETED  IN  CABAZON.  AND 
SUBSEQUENTLY  THE  INDIAN  GAMING  REGULATORY  ACT  IN  RF5PONSE  TO  CABAZON. 
CONGRESS  SHOULD  TAKF.  THIS  OPPORTUNITY  TO  SPEAK  FOR  ITSFI.F  IN  THIS  REGARD  AND 
NOT  RELY  ON  THF.  FF.DF.RAL  COURlS  TO  DO  SO.  INSTEAD  OF  AWAITING  A  FINAL  JUDICIAL 
RESOLUTION  AS  INTENDED  BY  CHAIRMAN  McCAIN,  S.  487  ACTUALLY  CREATES  A  RISK  OF 
CONSIDERABLE  CONFUSION  AND  ADDITIONAL  LITIGATION  BY  STATING  A  I'URPOSE  IN 
Sr.CTlON  3  THAT  GAMING  ACTIVmF..<i  ON  INDIAN  LANDS  BE  CONDUCTED  IN  A  MANNER 
CONSISTENT  WITH  THE  CABAZON  DECISION.  IF  CABAZON  AND  THE  INDIAN  GAMING 
REGULATORY  ACT  WERE  SUFFICIENTLY  CLEAR.  WE  WOULD  NOT  NOW  HAVE  EIGHT  YEARS 
OF  rOST-CAHAZON  DECISIONS  WITHOin^  FINAL  RESOLUTION  OP  THE  ISSUE.    IF  IT  IS,  IN 
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FACT,  THE  WILL  OF  CONGRESS  TO  I.F.AVF  THIS  ISSUE  TO  THE  COURTS  INSTEAD  OF 
SPEAKING  DIRECTLY  ON  THE  SCOPE  OF  GAMING,  THEN  SECTION  3  SHOULD  ALSO  REMAIN 
SILENT. 

The  Tenth  Amendinent  and  the  Compacting  Prnceys 

ALTHOUGH  5-  487  ELIMINATF^  THE  "GOOD  FAITH"  REQUIREMENT  IMPOSED  ON 
STATES  UNDER  THE  EXISTING  LAW.  IT  CONTAINS  NO  PROVISIONS  TO  ADDRESS  THE  TENTH 
AMENDMEf>JT  ISSUE  RESULTING  FROM  THE  REQUIREMENT  THAT  STATES  PARTICIPATE  IN 
THE  COMPACTING  PROCESS.  THE  TENTH  AMENDMENT  CONCERNS  RAISED  BY  THE 
PROPOSED  EXPEDITED  COMPACTING  PROCESS  ARE  PROPOUND.  THE  STATES  REMAIN 
FFFECnVEI.Y  COERCED  TO  ?MF.COTIATE  COMPACTS  IN  ORDER  TO  AVOID  TURNING  THE 
COMPACTING  PROCESS  OVER  TO  THE  SECRETARY.  HOWEVER.  UNDER  S.  487,  IT  MAY  BE 
IMPOSSIBLE  EVEN  FOR  THOSE  STATES  WILLING  TO  COMPACT  TO  AVOID  THESE 
CONSEQUENCES  BECAUSE  THIS  EXPEDITED  PROCESS  ACTUALLY  GIVES  TRIBES  AN 
INCENTIVE  TO  AVOID  COMPACTING  WITH  A  STATE 

UNDER  THE  PROPOSED  AMENDMENTS.  A  TRIBE  WOULD  NOT  HAVE  AN  EQUAL 
INTEREST  IN  SATISFACTORILY  CONCLUDING  A  COMPACT  WITH  A  STATE  BECAUSE  THE 
TRTBE  NEED  ONLY  PERMIT  THE  120  DAY  PERIOD  AFTER  THE  COMMENCEMENT  OF 
NEGOTIATIONS  TO  PASS  BEFORE  TURNING  TO  THE  SECRETARY  OF  THE  INTERIOR  FOR  A 
COMPACT.  GIVEN  THE  SECRETARY'S  ROLE  AS  A  TRUSTEE  FOR  TIIE  TRIBES.  THERE  IS  AN 
INHERENT  CONFLICT  INVOLVED  IN  DELEGATING  AUTHORITY  FOR  THE  COMPACTING 
PROCESS  TO  THE  SECRETARY  WITHOUT  THE  CONSENT  OF  THE  STATE.  COMPACTING  ISSUES 
THAT  TURN  ON  A  DETERMINATION  OF  A  STATE'S  PUBUC  POUCY  SHOULD  NOT  BE  PLACED 
IN  THE  HANDS  OF  THE  OFHCIAL  WHO  STANDS  IN  A  TRUST  RELATIONSHIP  TO  THE  OTHER 
PARTY. 

THIS  IS  ESPECIALLY  TROUBLESOME  BECAUSE  THE  TRIBES  ARE  NOT  REQUIRED  TO  DO 
ANYTHING  TO  FURTHER  THE  NEGOTIATION  PROCESS.  THE  ACT  SHOULD,  AT  MINIMUM, 
IMPOSE  A  GOOD  FAJTH  OBLIGATION  ON  THE  TRIBES  OR  TOLL  THE  TIME  PERIOD  FOR 
PERiODS  OF  (RIOAL  INACTIVIIT  TO  PREVENT  THE  REUANCE  ON  THE  MERE  PASSAGE  OF 
TIME  AS  A  MEANS  OF  COMPACriNG  THROUGH  THE  SECRETARY  INSTEAD  OF  THE  STATE 
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S.  487  LACKS  ANY  MEANINGFUL  ROLE  FOR  STATE  GOVERNORS  WITH  RESPECT  TO 
THK  SECRETARY'S  ACQUISITION  OF  LAND  IN  TRUST  FOR  A  TRIBE  FOR  PURPOSES  OF 
CAMINC.  IF  OFF-RESERVATION  LAND  THAT  IS  NOT  ADJACENT  TO  AN  INDIAN 
RESERVATION  CAN  BE  TAKEN  AND  TRANSFORMED  INTO  A  CAMINC  PROPERTY  WITHOUT 
THE  CONSENT  OP  THE  STATE  IN  SOMF.  FASHION.  THEN  STATES  WILL  HAVE  LOST  THEIR 
ABIUTY  lO  HFJ-£CI"IV£LY  OETERMINF.  THF.TR  OWN  PUBLIC  POLICY  AND  TO  PRESERVE  THE 
CHARACTER  OF  THEIR  VARIOUS  COMMUNnTF-S.  A  NUMBER  OF  SOLUTIONS  HAVE  BEEN 
OfFEKED  TO  PROVIDE  A  ROLE  FOR  THE  GOVERNORS  IN  THIS  PROCESS  IN  A 
CONSTITUTIONAL  FASHION.  I  URGE  THAT  THEY  RECEIVE  YOUR  MOST  SERIOUS 
CONSIDERATION. 

Condvigion 

ONCE  AGAIN.  I  PLEDGE  TO  THIS  COMMITTEE  ARIZONA'S  SUPPORT  AND  ASSISTANCE 
IN  ARRIVING  AT  AMENDMENTS  TO  THE  INDL\N  GAMING  REGULATORY  ACT  THAT  ARE 
MUTUALLY  SATISFACTORY  TO  BOTH  THE  TRIBES  AND  THE  CTATE.  MANY  STEPS  TOWARD 
sua  I  A  COMPROMISE  WERE  TAKEN  LAST  YEAR.  BUT  IT  MUST  BE  REMEMBERED  THAT  MANY 
OF  THE  CONCESSIONS  MADE  BY  THE  STATES  DURING  THAT  PROCESS  CAN  NOT  BE 
SEPARATED  FROM  THE  CONCESSIONS  THEY  RECEIVED. 

COMPROMISE  WAS  EVIDENT  IN  THE  STATES'  WILLINGNIISS  TO  AVOID  THE  TENTH 
AND  ELEVENTH  AMENDMENT  DEFENSES  AND  TO  EXTEDm:  THE  COMPACTING  PROCESS  IN 
RETURN  FOR  CLARIFICATION  OF  CONGRESS'  INTENT  AS  TO  THE  SCOPE  OF  GAMING  SUBJECT 
TO  NEGOTIATION.  THE  INCORPORATION  OF  SOME  ASPECTS  OF  THIS  COMPROMISE  BUT 
NOT  1 HEIK  COUNTERPARTS  HAS  APPARENTLY  CAUSED  MANJY  STATES  TO  OPPOSE  S.  487  IN 
ITS  ENTIRETY,  i  TRUST  THAT  IT  WILL  DE  POSSIBLE  TO  ARRIVE  AT  A  PINAL  SOLUTION  THAT 
TRULY  EXPRESSES  THE  WILL  OF  CONGRESS  ON  THE  ISSUES  OF  GREATEST  SIGNIFICANCE, 
PROVIDES  FOR  MINIMUM  FEDERAL  STANDARDS  AND  STRENGTHENS  THE  REGULATORY 
PROCESS.  YOU  ARF  TO  BE  COMMENDED  FOR  YOUR  TIRELESS  EFFORTS  AND  COMMITMENT 
TO  THE  TRIBES,  THE  STATES,  THEIR  CITIZENS  AND  THIS  NATION'S  QUALITY  OF  LIFE 
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Governor  Pete  Wilson 


June  12,  1995 


The  Honorable  John  McCain 
Chairman,  Committee  on  Indian  Affairs 
United  States  Senate 
Washington,  D.C.  20510-6450 

Dear  Senator  McCain: 

Thank  you  for  your  invitation  to  testify  at  a  hearing  of  the 
Cosunittee  on  Indian  Affairs  on  Thursday,  June  22,  1995,  on  S.487, 
the  Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995. 
Unfortunately,  I  will  be  unable  to  travel  to  Washington  at  that 
time  and  regret  that  I  will  be  unable  to  testify. 

Kowever,  I  feel  compelled  to  offer  my  comments  on  what  I 
perceive  to  be  a  disturbingly  flawed  bill.  As  you  know,  X 
strongly  supported  the  policy  position  of  the  National  Governors 
Association  adopted  February  2,  1993,  by  a  49-1  vote,  urging  the 
Congress  to  eunend  the  Indian  Gaming  Regulatory  Act  (IGRA).  That 
policy  statement  provided  three  essential  points:   (1)  that  IGRA 
be  clarified  to  provide  that  Indian  tribes  can  operate  only  those 
specific  gaming  activities   permitted  in  the  state,  and  that  states 
not  be  obligated  to  negotiate  a  compact  to  allow  a  tribe  to 
operate  otherwise  prohibited  gaming  activities  merely  because  they 
are  ■similar"  to  permitted  activities;  (2)  that  the  "good  faith" 
negotiation  obligation  apply  evenly  to  both  states  and  tribes;  and 
(3)  that  IGRA  be  clarified  to  ensure  that  the  state's  governor  has 
an  absolute  right  to  bar  gaming  on  property  taken  into  trust 
subsequent  to  the  effective  date  of  IGRA. 

Unfortunately,  S.487  accomplishes  none  of  the  above  policy 
goals.   Instead,  the  bill  provides  a  federalized  "fast-track"  - 
compacting  process,  designed  to  sidestep  the  interests  and  laws  of 
the  states.   I  am  especially  disappointed  by  the  failure  of  the 
bill  to  acknowledge  the  restriction  on  the  scope  of  gaming 
articulated  by  the  courts  in  the  Ramsey,   Cheyenne  Biver  Sioux  and 
Coeur  D'Alenm  decisions.  As  you  know,  in  Rumaey  v.    Wilson,   I 
consistently  maintained,  and  ultimately  prevailed  on  the  point, 
that  California  need  offer  no  gaming  to  tribes  other  than  what  it 
permits  others  in  the  state.   "Similar"  gaming  activities,  not 
permitted  to  others  in  California,  are  not  the  appropriate  subject 
of  negotiation.  Yet,  failure  to  incorporate  this  clear  standard 
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into  your  bill  invitas  continuad,  protracted  litigation,  initiated 
by  tha  tribes,  over  vhat  gaming  activities  should  be  included  in  a 
conpact. 

Additionally,  SMS?  simply  eliminates  tha  "good  faith" 
defense,  rather  than  applying  the  obligation  evenly.  This  is 
especially  disturbing  given  that  the  bill  does  not  provide  the 
scope  of  gaming  limitation  sought  by  the  governors  and  the  states, 
so  as  to  reduce  litigation.   In  this  regard,  the  current  ZGRA  is 
superior  to  the  bill,  as  it  does  not  permit  class  III  gaming  to  be 
forced  upon  a  state  when  the  state  has  negotiated  in  good  faith. 
Reliance  by  a  state  upon  its  ovm  criminal  laws  is  Indisputably 
"good  faith". 

Further,  S.467  fundamentally  alters  the  process  of 
compacting,  providing  the  tribes  with  a  guaranteed  means  of 
bypassing  the  states  altogether.  The  bill  provides  a  fixed  period 
of  time,  150  days,  in  which  the  tribe  would  negotiate  with  the 
state,  and  upon  the  expiration  of  the  time  period,  the  tribe  may 
go  to  the  Secretary  of  Interior  for  a  compact.   This  bill  thus 
provides  the  tribes  with  an  incentive  to  let  the  clock  mm,  and  a 
disincentive  to  negotiate  seriously  with  the  state  over  key 
issues,  such  as  scope  of  gaming,  the  extent  of  regulation,  gaming 
locations  and  environmental  and  land  use  concerns.  The  Secretary, 
who  acts  as  a  trustee  for  the  tribes,  and  who  has  no  obligation  to 
the  interests  of  the  states,  may  be  expected  to  adopt  gaming 
procedures  to  the  complete  advantage  of  the  tribes. 

As  much  of  the  Indian  gaming  litigation  has  revolved  around 
the  question  of  the  operation  of  slot  machines  and  video  gambling 
devioes,  I  have  cause  to  %rorry  that  S.487  serves  the  ends  of  the 
tribes  at  the  expense  of  the  states  that  broadly  prohibit  such 
devices.   Currently,  IGRA  allows  for  an  exception  to  the  federal 
Johnson  Act  prohibition  on  the  use  of  a  slot  machine  or  gambling 
device  in  Indian  country  only  i^en  the  device  is  (1)  legal  in  the 
state  and  (2)  operated  pursuant  to  a  tribal-state  cootpact.  S.487, 
however,  eliminates  the  requirement  that  the  device  be  legal  in 
the  state.   Thus,  the  use  of  such  a  device  pursuant  to  a  compact 
entered  Into  by  a  governor  —  or  the  Secretary  —  would  be 
permitted  under  federal  law  notwithstanding  that  it  is  illegal  in 
the  state.  This  is  a  significant  and  disturbing  change  with 
implications  affecting  federalism  and  the  Tenth  Amendment. 

Finally,  I  am  strongly  opposed  to  S.487's  elimination  of 
governors'  ability  to  pr«vant  th«  placing  into  trust  off- 
reservation  lands  for  the  purposes  of  gaming.  As  you  recall,  one 
of  the  NGA'B  principal  policy  objectives  was  to  strengthen,  not 
weaken,  the  ability  of  a  governor  to  object  to  and  atop  taking  of 
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auch  landa  Into  trust  for  gamlng-related  purposes.   S.487  turns 
the  matter  over  exclusively  to  the  Secretary  who  need  only 
"review*  the  governor's  reconunendations .   The  federal  taking  of 
land  in  the  state  domain  or  its  removal  from  the  state's  civil 
jurisdiction  is  serious  enough,  but,  when  the  purpose  is  for 
gaming,  the  natter  may  have  profound  implications,  particularly  in 
metropolitan  areas,  and  on  the  general  non-Indian  population.   I 
believe  constitutional  objections  to  the  existing  language  in  IGRA 
can  be  overcome,  but  it  cannot  be  at  the  expense  of  the  states. 

Based  on  the  foregoing,  I  must  strongly  oppose  the  passage  of 
S.487,  and  will  urge  my  fellow  Governors  to  do  the  same.  As  you 
know,  I  supported  and  voted  for  S.  555,  the  current  IGRA,  in  the 
United  States  Senate  in  19B8.   I  have  since  been  surprised,  as 
have  many  of  our  colleagues  and  former  colleagues,  that  the  Act 
has  resulted  in  so  much  misunderstanding,  litigation  and  friction 
between  the  tribes  and  states.  The  solution,  however,  is  not  to 
write  the  states  out  of  the  process.   S.487,  unfortunately,  does 
just  that. 

Again,  I  regret  I  am  unable  to  join  you  in  Washington  on  June 
22,  but  please  do  not  hesitate  to  call  on  me  at  any  time  if  I  nay 
be  of  assistance. 

Sincerely, 


Puct->A^t**-*- 


PETS  WILSON 


94-106  96-6 
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STATE  OF  COLORADO 


The  Honorabla  John  McCain 

Chair 

CoaoLlttee  on  Indian  Affairs 

United  States  Senate 

Washington,  DC  20510-6450  . 

Dear  senator  McCain t 

X  am  writing  this  letter  in  response  to  your  proposed 
amendments  to  the  Indian  Gaming  Regulatory  Act  of  1988 
(S.487).  I  have  reviewed  the  amendments  and  would  like 
to  express  my  concerns.  The  current  draft  of  the  bill 
fails  to  acknowledge  the  necessary  role  of  the  state 
regarding  Indian  gaming. 

First,  S.487 '8  current  language  would  allow  gaming 
activities  not  specified  in  the  compact,  and  therefore 
not  condoned  by  state  law.  As  you  know,  federal  law 
requires  the  state  to  negotiate  gaming  compacts  with  the 
tribes.  However,  S-  487  does  not  clarify  that  Indian 
tribes  can  operate  only  those  specific  gaming  activities 
already  permitted  in  the  state. 

Second,  S.487  would  allow  the  Secretary  of  the  Interior 
to  decide  where  gaming  should  or  should  not  occur  within 
a  state.  Such  decisions  are  properly  left  to  state 
discretion.  Any  amendments  to  the  Indian  Gaming  Act 
ought  to  preserve  the  proper  role  of  the  state  in  making 
such  decisions. 


Finally,  I  strongly  object  to  S.  487  because  it 
establishes  an  unnecessary  additional  federal 
bureaucracy  in  an  area  where  local  control  should 
prevail.  This  is  especially  inappropriate  during  a  time 
in  history  when  downsizing  and  localizing  government  is 
paramount.  i  urge  you  to  reconsider  the  proposed 
amendments  and  their  effects  on  state  sovereignty. 

Thank  you  for  your  consideration. 

Since 


Roy  Roi 
Covarni 
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The  Honorable  John  McCain 
Cbalr,  Committee  on  Indian  Afbin 
United  States  Senate 
838  Hart  Senate  Office  Building 
Washington,  D.C.  20610 

Dear  Senators  McCain  and  Inouye: 


The  Honorable  Daniel  K.'  Inouve 

Viee  Chair,  Committee  cm  Indian  Afifaira 

United  State*  Senate 

8S8  Hart  Senate  OfELoe  Striding 

Washington,  D.C.  20610 


I  am  taking  this  opportunity  to 'submit  my  thoughts  to  the  Cbmmittee  on  S.  487,  the 
"Indian  Gaming  Regulations  Act  Am^dments  Act  of  1996"  (IGR  VAA),  on  which  I 
understand  the  Committee  is  currentlp^  holding  hearings.  Several  provisions  of  S.  487 
would,  if  passed,  have  a  seriously  detrimental  impact  upon  stales  Isuch  as  Michigan 
which  aBSodate  with  tribes  on  gambliW  issues. 

As  you  are  probably  aware,  ftOphigan  has,  since  the  mid-1980's,  been  greatly 
impacted  by  the  'Indian  Gaming  Regt^atory  Act"  (IGRA)  proceduijes  applicable  to  both 
on-  and  oCT-reservation  Indian  casino  gambling.    Michigan  had,  until  September  1994, 
ueven  federally  recognized  tribes,  each  of  which  operated  one  or  mpre  AiU-scale  casinos. 
It  took  the  state  and  the  seven  tribes  approximately  five  years  to  negotiate  a  compact,  with 
most  of  those  five  years  comprised  of  litigation  over  what  was  penmssible  gambling 
under  state  law  and  IGRA.  In  September,  1994  three  new  tribes  received  federal 
recognition  through  acts  of  Congress.    Less  than  six  months  later, Iwe  received  requests 
for  compact  negotiations  fi-om  all  thre^  tribes.  At  least  one  other  ^icliigan  tribe  is  well 
into  the  Bureau  of  Indian  Affairs  recognition  process.   Needless  toisay,  on-reservation 
casino  gambling  is  an  issue  which  Michigan  will  continue  to  be  greatly  involved  with  in 
the  coming  years. 

Over  the  past  year,  I  have  been|  considering  the  vxvmav  of  njiy  veto  power  provided 
by  section  20  of  IGRA.  Six  of  the  fedei'ally  recognized  tribes  have  presented  proposals  to 
operate  off-reservation  gambling  throughout  the  state.   In  light  of  ^hese  proposals,  I  have 
had  the  opportunity  to  meet  with  a  plethora  of  Micliigan  residenlsl  (including  businesses) 
who  both  oppose  and  support  ofT-reseiVBtion  casino  gambling.   The  process  has  been  long 
and  arduous,  and  the  issue  has  spawned  much  controversy  and  debate  throughout 
Michigan.   However,  the  Governor's  ujltimate  role  in  the  process  is  one  which  has 
allowed  the  residents,  who  are  actually  impacted  by  a  decision,  to  nave  direct  iuput  with 
tho  decision-maker. 

In  light  of  Michigan's  history  vHth  IGRA  issues,  my  experience  tells  me  that  S. 
487  would  virtually  destroy  Michigan's!  ability  to  pressrve,  or  at  least  negotiate,  its  vital 
interests  concerning  casino  gambling.,  Of  most  concern  are  the  prpvisions  eliminating 
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Uie  Gkrvernor'B  veto  power  over  oflf-reeervation  gambling  (section  19  of  IGRAAA)  and  the 
oxpediled  compact  approval  procedure  which  also  eliminate  the  "good  faith"  defense 
currently  afforded  a  state. 

As  my  recent  experiences  with  off-reservation  Indian  gamUing  have  shown,  the 
ability  of  the  Governor  to  veto  or  approve  any  off-reservation  gambling  is  of  the  utmost 
importance  to  the  residents  of  any  parlicular  state.  Who  better  than  the  Governor  to 
make  such  a  decision,  when  the  Goveijnon   (a)  is  accountable  to  th^  people  directly 
affected  by  a  decision,  (b)  is  sworn  to  ifpbold  state  laws  and  public  policy,  and  (c)  has 
direct  contact  with,  and  accessibility  to,  residents  interested  in  the  jiBsue?  Certainly  the 
decision  as  to  whether  gambling  should  take  place  within  a  particular  state  (or  stated 
differently,  outside  of  reservation  bourtdaries),  should  not  be  made  by  an  unelected, 
federal  official  who  has  a  statutorily  iibposed  fiduciary  duty  to  the  |tadian  tribes.  1 
strongly  urge  tlie  Conmiittee  to  reinstate  the  Governor's  veto  power  in  S.  487  so  that  the 
state's  sovereignty  may  be  preserved. 

Similar  concerns  are  raised  by  Uie  elimination  of  the  'good  faith"  defense 
currently  afforded  a  state.  This  defense  protects  a  State's  ability  to  j^ly  upon  its  sUte 
laws,  or  any  other  legitimate  reason,  during  compact  negotiations.    If,  as  currently 
proposed,  a  state  were  to  lose  the  defeijse,  even  the  most  legitimate  jstate  interest  would  be 
loft  unprotected  by  the  decision  of  an  Unelected  federal  official  who^  1  must  again  point 
out,  is  a  fiduciary  for  the  tribe.  Under  !the  current  provisions  of  S.  ^87,  states  would  be 
stripped  of  virtually  any  bargaining  power,  a  result  which  smacks  bf  inequity  and  a 
disregard  for  states'  rights. 

Other  provisions  of  S.  487  sho^d  be  reconsidered  by  the  Con^mittee  and  eliminated 
frojn  the  bill.   For  instance,  the  expedited  procedure  for  a  tribe  to  submit  a  compact  for 
approval  by  the  Secretary  of  the  Interior  allows  a  tribe  to  sit  back  aiid  ride  out  negotiations 
confident  in  the  knowledge  that,  with  the  mere  expiration  of  a  set  njumber  of  days,  it  can 
submit  its  unabridged  compact  to  its  oym  trustee  for  approval  (even  without  the  need  for 
taking  action,  by  virtue  of  section  12).  ^Another  concern  is  S.  487'8  provision  whereby  any 
gambling  activities  currently  a  part  of  a  compact  are  "grandfatherep"  into  state  law. 
Continuance  of  tliis  pruvision  will  guarantee  that  the  will  of  the  pe9ple  to  change  their 
state  laws,  especially  on  the  volatile  issue  of  casino  gambling,  will  \ye  forever  foreclosed. 

I  do  not,  however,  want  to  leave  the  Committee  with  only  mV  complaints.   Instead, 
I  would  like  to  offer  my  thoughts  on  how  S.  487  can  become  a  document  with  which  both 
the  states  and  tribes  can  live.  H.  R.  l6l2,  the  "Fair  Indian  Gamin|^  Act"  (FIGA) 
sponsored  by  Representatives  Solomon  and  Torricelli,  has  several  tomponents  which 
adequately  address  tlie  concerns  which  I  have  raised.   Under  H.  R.  1512,  states  are  still 
afforded  the  "good  faith"  defense,  while;  the  burden  of  proving  that  the  state  did  not  act  in 
good  faitli  is  placed  on  the  parly  makin|g  the  allegation-the  tribe.   Such  a  burden  of  proof 
is  not  only  fair  and  reasonable,  but  is  also  consistent  with  the  m«joi[ity  of  federal  laws, 
including  discrimination  laws  (which  places  the  burden  of  disproving  a  legitimate 
business  reason  on  the  employee).   The,  House  bill  also  preserves  thi?  state's  right  to 
approve  any  off-reservation  gambling,  ka  well  as  the  sanctity  of  stalje  criminal  laws,  by 
ensuring  that  there  be  no  legal  obligation  for  a  state  to  allow  forms  |}f  gambling  m  tribal 
cosinos  which  are  not  engaged  in  by  utner  state  residents. 
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I  believe  these  and  other  components  of  H.  R.  1612  should  be  seriously  reviewed 
and  considered  by  the  Committee.   Tl\e  concerns  I  and  other  governors  have  raised, 
which  are  similar  to  those  expressed  by  the  National  Governors'  Aesociation  and  the 
Conference  of  Western  Attorneys'  Qeiieral,  can  be  satiBfectorily  addressed  through 
further  negotiation.    Michigan  hopes'to  play  a  role  in  these  negoli4tiomi,  and  welcomes 
an  opportunity  to  do  so  with  the  Comn)ittee. 


Thank  you  for  your  time  and  attention  to  this 


JE/cm/kh 


Senate  Committee  on  Indian  AjOairB 
Michigan  Delegation 
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State  of  Minnesota 

OFnCX  OF  THE  ATTOBNKY  GENSBAL 


HimERTttHUMraMYm  June21.I995 


The  Honorable  John  McCain,  Chairman 

The  Honorable  Daniel  K.  Inouye,  Vice-chairman 

United  Sutes  Senate 

Committee  on  Indian  Affairs 

Washington.  D.C.    20S10-64S0 

Dear  Senators  McCain  and  Inouye: 

We  are  writing  to  comment  on  the  Indian  Gaming  Regulatory  Aa  Amendments  Act  of 
199S.  S.  487,  in  anticipation  of  the  June  22,  I99S  committee  hearing.  We  have  participated 
in  the  amendment  process  from  the  beginning  and,  as  a  result,  have  communicated  our 
thoughu  and  comraenu  to  you  on  (he  various  drafts  of  bOls  that  have  been  considered.  We 
are  committed  to  working  with  you  to  develop  a  bill  that  fairly  and  appropriately  deals  with 
the  issues  facing  both  the  sutes  and  vibes. 

As  we  most  recently  indicated  in  our  April  19,  199S  letter  to  you,  a  priuripal  concern 
Is  that  S.  487  apparently  fails  to  require  that  minimum  standards  promulgated  by  the 
Commission  apply  to  existing  compacu.  Although  prior  drafts  of  the  bill  included  such  a 
provision,  the  current  bill  inadequately  addresses  the  subject.  Under  the  cunent  language, 
compacts  entered  into  before  enactment  of  the  statute  will,  during  the  period  the  compact  is 
in  effect,  remain  lawful  notwithstanding  the  requirements  imposed  by  S.  487,  including  the 
minimum  standards.  Thus,  it  appears  that  the  minimum  standards  would  not  apply  to 
existing  compacts  until  those  compacu  are  renegotiated.  If  so,  this  would  not  promote  and, 
indeed  is  contrary  to,  the  Important  concept  of  uniformity  in  regulation  sought  in  prior  drafts 
of  the  bill.  Also,  where,  as  in  Minnesota,  there  is  no  tenninatlon  date  to  the  compacu,  the 
minimum  sundards  would  never  apply  under  such  circumstances  unless  the  state  and  tribe 
volunurily  agreed  to  renegotiate.  The  bill's  grandfather  clause  should  be  amended  to 
expressly  state  that  the  minimum  standards  apply  to  gaming  conducted  under  existing 
compacu. 

In  addition,  wc  have  aiuched  to  this  letter  proposed  language  that  would  provide  for  a 
process  by  which  a  sute  and  tribe,  together,  can  agree  on  the  applicable  standards  that 
comply  with  federal  law  and  on  who  is  responsible  for  the  enforcement  or  oversight  of  such 
itandards.  Our  prior  commenu  and  testimony  have  detailed  how  Indian  gaming  impactt  both 
tribes  and  states.  As  such,  it  is  essential  that  both  tribes  and  slates  be  true  partners  in 
determining  the  appropriate  standards  and  who  is  responsible  for  their  enforcement  and 
oversight.  We  urge  the  Committee  to  amend  the  language  of  S.  4S7  to  Incorporate  the 
suggested  language. 

We  also  note  that  the  advisory  conunlUee  formed  under  the  bill  to  recommend  the 
minimum  sundards  to  the  National  Indian  Gaming  Commission  Include  only  two  sute 
represenutives  on  a  seven  member  committee.    We  propose  that  the  sUtea  have  equal 
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repreaenuiion  with  their  tribal  coumerpartt,  who  have  three  rqtresentatlvet  on  this  panel 
Minimum  standards  are  of  great  concern  to  states,  as  well  as  the  tribes,  and  should  be  drafted 
by  the  advisory  committee  with  an  etjnal  number  of  tribal  and  state  representatives. 

An  additional  very  troubling  aspect  of  S.  487  is  the  deletion  of  a  governor's  authority 
as  it  relates  to  gaming  on  lands  actiuired  in  trust  after  tbt  effective  date  of  the  Indian  Gaming 
Regulatory  Act  (*IGRA*).  This  bill  deletes  a  governor's  authority  to  'concur*  with  the 
Secreury  on  a  decision  to  acquire  such  land  in  trust  for  die  purpose  of  gaming.  The  cunent 
version  calls  for  the  Secretary  to  only  'review*  recommendations  of  a  Governor,  along  with 
those  of  other  sute  and  local  officials.  Thus,  importam  considerations  relating  to  a  particular 
state's  gambling  policy  would  only  have  the  weight  the  Secretary  may  care  to  give.  The 
Secretary,  who  is  in  a  trust  relationship  with  Indian  tribes,  could  entirely  ignore  important 
state  concerns.  Indian  gaming  on  after-acquired  land  is  of  such  importance  to  state  public 
policy  that  the  governors'  authority  to  concur  must  be  retained. 

Furthermore,  this  new  language  arguably  only  uppUta  to  lands  taken  into  tnist  after 
enactmem  of  the  bill  while  existing  law  applies  to  lands  taken  into  trust  after  October  17, 
1988,  the  effective  date  of  IGRA.  Consequently,  if  the  language  were  read  this  way.  lands 
taken  into  trust  between  October  17.  1988  and  the  date  of  enactment  of  the  bill  would  not  be 
subject  to  the  approval  requirements  of  the  bill.  It  would  be  very  helpful  to  clarify  that  the 
necessary  approvals  must  be  obtained  for  any  lands  acquired  after  October  17,  1988. 

Another  public  policy  concern  stems  from  a  substamive  modification  of  lORA  that 
would  allow  for  the  continued  play  of  a  Qass  ID  game,  despite  a  change  in  state  law  *ni''tf^ 
after  the  approval  of  a  compact.  The  State  of  Minnesota,  consistent  with  the  requirements  of 
existing  IGRA,  has  taken  the  position  in  its  22  compactt  with  die  Minnesota  uibes  that  a 
change  in  sute  law  affects  the  tribes'  ability  to  conduct  a  gaming  activity,  even  if  the  gaming 
is  authorized  by  the  compact.  Under  the  current  bill,  subsequent  changes  in  state  law  would 
never  affect  existing  compacu.  It  is  Important  that  states  retain  their  auAoriiy  to  effectively 
and  meaningfully  implement  public  policy  throughout  the  sute  u  gambling  policy  may 
change  over  time. 

The  bill  also  adopts  a  new  method  of  compacting  should  a  sute  and  tribe  fall  to 
complete  a  compact  If.  after  150  days,  the  sute  and  tribe  should  fdl  to  agree  on  a  compact, 
the  Secretary  has  authority  to  approve  a  compact,  including  the  scope  of  gaming  allowed. 
This  version  of  the  bill  eliminates  the  power  of  the  federal  district  courts  to  adjudicate  scope 
of  gaming  issues  and  gives  the  authority  to  the  Secretary.  In  so  doing,  as  indicated  above,  it 
takes  away  the  imporunt  right  of  states  and  tribes  to  have  a  court  hearing.  Moreover,  the 
Secreury  is  in  a  trust  relationship  with  the  Indian  tribes.  Given  this  relationship,  the 
Secretary's  decisions  must  be  made  with  that  trust  sutus  In  mind.  This  could  lead  to 
potential  conflicts  and  the  possibility  that  the  trust  relatbnship  may  result  in  decisions 
without  the  benefit  of  an  Impartial  decision  maker.  Deleting  die  federal  district  courU' 
jurisdiction  is  a  disservice  to  both  states  and  u-ibes;  it  removes  an  apprq>riate  and  traditional 
forum  for  the  adjudication  of  factual  and  legal  questions. 
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Moreover,  while  the  bill  doei  retain  federal  district  court  jurisdictioa  to  enforce  a 
compact,  it  grajita  that  jurisdiction  exclusively  to  the  United  States  District  Court  for  the 
District  of  Columbia.  Such  a  requirement  unduly  burdens  both  a  state  and  a  tribe  with  fm^ru 
litigation  costs.  Mandating  litigation  In  the  District  of  Columbia  will  cause  unnecesiary 
travel,  lodging  and  other  expenses.  It  would  allow  for  more  expeditious  and  cost  effective 
litigation  to  maintain  the  current  ability  for  states  and  tribes  to  sue  for  compact  enforcement 
in  the  federal  disu-ict  court  where  the  alleged  violations  occuned. 

A  matter  of  further  concern  involves  the  National  Indian  Lottery  proposed  by  the  Coeur 
d'Alene  Tribe  of  Plummer,  Idaho.  Current  law  requires  that  Qass  III  gaming  is  only  lawful 
if  conducted  *on  Indian  lands*  and  if  the  gaming  is  located  in  a  state  that  permits  such 
gaming  for  any  purpose,  by  any  person,  organization  and  entity  and  conducted  in 
conformance  with  a  tribal  state  compact  As  you  are  aware,  the  Coeur  d'Alene  Tribe 
announced  its  plans  to  conduct  a  National  Indian  Lottery.  Players  in  36  states  and  the 
District  of  Columbia  would  bily  dckeu  from  the  trS>e*s  Idaho  reservation  over  the  telephone 
using  credit  cards  and  an  800  telephone  number.  This  gambling  activity  will  not  take  place 
*on  Indian  lands*  because,  among  other  things,  the  purchaser  is  not  located  on  Indian  land. 
The  lottery  does  not  comport  with  either  the  letter  or  the  intent  of  lORA. 

In  an  effort  to  resolve  this  problem  without  the  time  and  expense  of  protracted 
litigation,  the  bill  should  clarify  the  term  *on  Indian  lands*  consistent  with  the  meaning  and 
purpose  of  IGRA.  To  that  end,  we  propose  that  you  add  to  S.  487  the  language  from 
H.R.  1512  and  require  the  player  of  Clus  m  gaming  be  'physically  present  at  the  gaming  on 
the  lands  with  respect  to  which  the  gaming  is  authorized.* 

Last,  as  defmed  In  S.  487.  a  gambling  device  does  not  include  a  technological  aid  to 
Class  II  gaming  that  Is  approved  by  the  Commission.  As  such,  it  appears  that  the 
Commission  could  arguably  exempt  a  Class  III  machine  from  regulation  by  determining  It  Is 
a  technological  aid.  Such  a  result  could  severely  undermine  state  public  policy.  Indeed,  the 
machines  may  not  otherwise  be  authorized  by  state  law,  or  if  so  authorized,  their  operation 
would  not  be  subject  to  a  compact  and  the  regulation  incidental  thereto. 

We  appreciate  the  opportunity  to  address  our  concerns  and  will  continue  to  work  with 
your  staff  and  other  state  and  irib^  representatives  on  this  imporant  matter.  Again,  thank 
you  for  continued  effort  la  this  regard. 


.>^.^A 


.\*w 


ARNE  H.  CARLSON  HUBERT  H.  HUMPHREY  UI 

Ooveruor  Attorney  General 

Attach. 

cc:     Senator  Paul  Wellstone  (with  attach.) 
Senator  Rod  Grams  (with  attach.) 
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BRVTRW  np  KYTSTTNn  mUPACTS 

fa't  At  any  time  after  the  Federal  Indian  Oaminf  RcPiiUtnrv  CominU«inn  tmt  h..^p 
»worn  in  and  regulatioin  have  been  Dromulgatcd  for  Aa  >mpl»ment«tton  nf  H^*..  f>^ff  ^ 
amended,  the  Commlsaion  «h«ll  nntlfv  each  Indian  Iriba  and  State  which  prJAf  (q 
pnactment  of  thi<  Act,  entered  into  a  compact  diat  waa  approved  bv  the  Secretary  that 
{he  compact  mutt  be  submitted  to  the  CommiMion  for  ivt  review  within  <M  dav*  pf  <^^^ 
notification.  Anv  »uch  compact  thall  be  valid  under  thia  Art  and  nhall  remain  i.i  ftill 
force  and  effect  in  accordance  with  ita  terms  pending  review  of  the  compact  bv  the 

Commisiion. 

fb^  If  the  CommiMion  ihould  determine  that  a  compact  faiU  to  meet  the 
regulatory  licensing  and  inlernal  control  requirements  of  ieetiona  1(6)  and  10  of  thia  Act 
and  iinv  regulations  promulgated  hv  the  Commission,  then  d>e  Commiiiion  «hiill  tn 
potifv  the  Indian  tribe  and  the  State  and  the  Indian  tribe  and  the  State  shall  in  accnrdnnre 
with  section  12faV4Vn-^iii^  and  (vi^  amend  such  compact  to  ffl  provide  for  regulatory, 
llrensinp  and  internal  controls  standards  which  meet  or  exceed  the  remilrements  imposed 
hv  this  Act  and  anv  reyulaiioni  promulgated  bv  the  Commission,  and  Hi^  allocate 
between  the  Indian  tribe  and  State  the  respertive  responsibilities  for  such  regulation. 
lieensiny  and  the  maintenance  of  internal  controls. 

M  Tbe  Commission's  determination  that  a  compact  faila  tn  meet  the  rcgAilntOTV 
Ijcepsinp  and  internal  control  re/}u|rements  of  sertiona  7fe^  and  10  of  this  Act  and  anv 
Tpyiilatinni  promulgated  bv  the  Commission,  shall  not  invalidate  other  nrnvislons  of  the 
compact  and  such  other  provisions  includinp  any  .special  conditions  or  waivers  or 
phligations  incident  thereto  shal|  remain  In  ftill  force  and  effect. 

fin  If  within  30  davs  of  noti*^-  of  non-eomnlJance  bv  die  rommiMJon.  the  Indian 
tribe  and  state  fail  to  agree  to  ar^f nH  the  compact  to  profvide  for  the  ahove-rcferenCCd 
■tandards  or  allocation  of  responsibilitlM   then  the  Commisaion  shall,  in  accnrdanfif.  wllh 
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f^^^.  minimum  requlremeiHf  nf  fhe  Act  and  Commfailon  regnlarifwi  eafablUh  ntftthtnjy^ 
Hfteniing  and  infernal  eontrn^  f^ipii^mftirti  >nd  have  exehiiivft  remoMlbilitY  fpf  mph 

r>.yiiliiriQii.  llgi'na'"?  "^  m«»nf>.n«n^  nf  internal  cftnfmli. ThC  rcquimncnti  ImiHWfd 

l^y  the  fnpitnlniftn  in/il  fl»>  rftmmiiiion'i  ntelmtve  reaponllhlHtV  for  regulnHon 
liftftn^ing  apH  maintenance  of  inttfitfl  tsftntroli  aJMll  remain  in  ^.ffeef  imtfl  tfia  IndUn  yfly. 
ind  rtate  rrarti  irCft^^"*  pnrmant  tp  parayraoh  b  of  ifais  lertkm^ 
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June  9,  1995 


The  Honorable  John  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington  D.C.  20510-6450 

Re:   June  22.  1995  Hearing  on  S.  487 

Dear  Senator  McCain  and  Members  of  the  Committee: 

These  comments  are  submitted  to  the  Committee  on  Indian  Affairs  for 
consideration  in  the  discussion  on  S.487,  which  would  amend  the 
Indian  Gaming  Regulatory  Act  of  1988  (IGRA).  I  understand  that  the 
bill  is  identical  to  S.2120,  previously  considered  by  the 
Committee.  Consequently,  I  have  attached  for  the  record  a  copy  of 
the  letter  I  submitted  to  you  on  March  28,  1995. 

A  summary  of  my  objections  to  S.487,  described  in  a  more  detailed 
fashion  in  the  March,  1995,  letter,  are  as  follows: 

•The  bill  fails  to  define  "Indian  lands"  in  a  way  that 
would  clarify  that  IGRA  was  not  intended  to  apply  to 
gaming  on  nonlndian-owned  fee  lands  within  a  Reservation. 
On  some  of  Montana's  Indian  reservations  a  significant 
percentage  of  the  population  is  composed  of  nontribal 
members  who  own  a  significant  amount  of  the  land  within 
the  exterior  boundaries  of  the  reservation. 

•The  bill  does  not  address  the  oft-repeated  concern  of 
the  nation's  governors  about  the  scope  of  the  gaming, 
activities  subject  to  compact  negotiations.  Any 
contemplated  legislation  should  maXe  clear  that  states 
may  limit  compact  negotiations  to  the  specific  forms  of 
and  methods  of  play  for  gaming  activities  expressly 
authorized  by  the  law  of  the  state  including  the  state 
constitution,  statutes,  or  administrative  regulations. 

•The  statement  of  purpose  in  Section  3,  which 
incorporates  the  civil\regulatory\criminal\prohibitory 
distinctions  of  the  Cabazon  decision/  conflicts  with  the 
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stated  Intention  of  the  Montana  Legislature  to  permit 
small-stakes  gambling  In  the  State,  but  not  full-scale 
casino-type  gambling. 

•The  requirements  of  Section  12  that  the  Secretary  of  the 
Interior  approve  a  compact  for  the  state  and  the  tribe 
under  certain  circumstances  is  totally  unrealistic, 
considering  the  amount  of  time  it  has  taken  in  the  past 
to  reach  agreement  on  compacts  that  were  not  particularly 
complex  or  difficult.  Moreover,  If  I6RA  provided  clear 
guidance  on  such  matters  as  the  definition  of  "Indian 
land"  and  the  "scope  of  gaming"  subject  to  a  compact, 
there  would  simply  be  no  need  for  the  Secretary  to  be  In 
a  position  to  dictate  compact  terms  to  the  states  and  the 
tribes . 

•The  role  of  the  governors  is  significantly  reduced  from 
concurrence  to  consultation  with  respect  to  the  Secretary 
of  Interior's  decision  to  acquire  land  in  trust  for  a 
tribe  for  the  purpose  of  gaming. 

I  urge  the  Committee  to  examine  the  amendments  contained  in  H.R. 
1512,  a  bill  sponsored  by  Representatives  Solomon  and  Torrlcelli. 
Although,  like  S.487,  that  bill  does  not  address  the  question  of 
IGRA's  application  to  land  within  a  reservation  that  is  owned  by  a 
non-Indian,  it  is  much  more  responsive  to  the  concerns  repeatedly 
expressed  by  the  National  Governors'  Association. 

Thank  you  for  considering  my  comments. 

Sincerely, 


MARC  RACICOT 
Governor 


Enc. 
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March  28,    1995 


The  Honorable  John  McCain 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington  D.C.  20510-6450 

Dear  Senator  McCain: 

I  have  reviewed  your  recent  amendments  to  the  Indian  Gaming 
Regulatory  Act.  With  all  due  respect,  I  would  like  to  share  with 
you  my  strong  objections  to  these  amendments.  My  comments  are 
based  upon"  years  of  personal  gaming  enforcement  experience  as  well 
as  experience  in  negotiating  gaming  compacts  with  several  Montana 
Tribes,  first  as  Attorney  General  and  then  as  Governor. 

At  the  outset  let  me  point  our  what  these  remarks  are  not.  They 
are  not  a  comment  upon  tribal  sovereignty,  or  the  right  to 
self-determination,  or  the  need  for  tribal  economic  development. 
In  Montana  we  have  great  respect  for  Montana's  Indian  Nations  as 
well  as  for  their  sovereignty.  Early  in  my  administration  I  issued 
a  proclamation  requiring  the  agencies  of  .state  government  to  deal 
with  the  Tribes  on  a  government-to-govemment  basis.  Secondly,  I 
recognize  that  expanded  economic  development  and  the  creation  of 
more  jobs  on  the  Reservations  would  clearly  benefit  not  only  the 
Tribes,  but  also  the  State.  For  that  reason,  I  am  pledged  to 
assist  the  Tribes  in  finding  ways  to  enhance  their  economies. 
However,  I  am  very  concerned  about  the  trend  toward  weighted 
reliance  upon  gambling  as  an  answer  to  Reservation  poverty,  and  I 
an  most  firmly  opposed  to  the  amendments  you  have  proposed. 

First  of  all,  the  amendments  fail  to  change  the  definition  of 
"Indian  lands,"  which  under  current  law  extends  to  all  lands  within 
a  Reservation.  In  Montana,  this  definition  has  caused  a  great  deal 
of  difficulty  on  the  Flathead  Reservation,  where  80%  of  the 
population  are  not  tribal  members  who  own  almost  half  of  the  land. 
It  is  inappropriate  for  Congress  to  extend  tribal  jurisdiction  over 
nonmember-owned  fee  lands  within  a  Reservation.  Gaming  on  such 
lands  should  instead  be  excluded  from  IGRA  and  made  sxibject  to 
state  law.- 
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Another  area  of  concern  is  with  section  3,  which  sets  forth  as  a 
purpose  of  the  Act  the  incorporation  of  the  civil/regulatory 
criminal/prohibitory  distinctions  drawn  in  the  Cabazon  decision. 
This  purpose  reverses  the  Ninth  Circuit  Court  of  Appeals 
construction  of  the  "such  gaming"  provision  in  section  11(d)(1)  of 
the  present  Act,  and  is  simply  unacceptable  to  a  state  such  as 
Montana,  where  the  Legislature  has  specifically  prohibited  full- 
scale  casino-type  gaming,  but  has  permitted  various  forms  of  Class 
III  gaming. 

I  also  object  to  section  12,  which  provides  that  if  negotiations 
for  a  compact  are  not  completed  within  180  days,  the  Secretary  of 
the  Interior  shall  approve  a  compact  for  the  State  and  Tribe. 
Montana  has  entered  into  compacts  with  four  of  the  seven  federally- 
recognized  Tribes  in  the  state.  If  my  memory  serves  me  correctly, 
all  of  them  took  more  than  180  days  to  complete,  simply  because  of 
the  demands  of  travel,  and  the  time  involved  in  reaching  consensus 
on  what  may  seem  to  be  minor  points,  such  as  how  the  parties  will 
determine  that  a  violation  of  the  compact  has  occurred  and  what  the 
process  for  addressing  the  violation  will  be. 

I  am  strongly  opposed  to  the  Secretary  of  the  Interior  telling  the 
State  and  the  Tribes  what  the  terms  of  their  compacts  will  be.  If 
the  parties  had  clear  guidance  on  the  question  of  scope  of  gaming 
in  the  first  place,  the  compacts  could  be  negotiated  in  much  less 
time  than  it  has  taken  in  the  past. 

Speaking  of  the  issue  of  scope  of  gaming,  I  do  not  understand  why, 
if  Congress  has  entered  the  arena  of  Indian  gaming,  it  cannot 
clearly  address  the  serious  ambiguities  that  have  arisen  on  this 
topic.  Scope  of  gaming  is  the  single  issue  which  prevents  Montana 
and  the  Tribes  from  reaching  accord  on  compacts.  It  has  caused 
three  of  the  Tribes  to  file  suit  against  the  State,  even  though  the 
State  has  been  willing  to  negotiate  a  slightly  higher  number  of 
gambling  machines  and  prize  payouts  than  non-Indians  are  permitted 
under  state  law. 

It  may  be  helpful  to  you  to  understand  the  unique  situation  in 
which  Montana  finds  itself  with  respect  to  the  types  of  gaming  our 
state  law  permits.  Montana's  history  of  gaming  is  a  lengthy  one, 
but  we  have  always  had  constitutional  restrictions  on  open-ended 
gaming.  The  prospect  of  the  courts  legislating  high  stakes 
gambling  for  the  Tribes  seems  unfair,  as  well  as  unnecessary  to 
carry  out  the  intent  of  IGRA  which  was  to  permit  at  least  the  same 
level  of  gambling  on  the  Reservations  as  was  permitted  in  the  rest 
of  the  state. 

Montana's  Constitution  prohibits  all  forms  of  gaming  unless 
authorized  by  statute.  Art.  Ill,  sect.  9,  Mont.  Const.  State 
statutes,  in  turn,  prohibit  all  forms  of  public  gambling  except  as 
specifically  authorized.  $  23-5-151,  MCA.  Presently,  Montana  has 
"limited  stakes"  gambling  throughout  the  entire  state,  but  only 
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with  respect  to  certain  kinds  of  games  that  lend  themselves  to 
strict  enforcement  and,  except  for  the  lottery,  with  reasonably 
small  payoffs  and  a  limit  on  the  number  of  video  machines  per 
premise.  The. State  of  Montana  has  consistently  agreed  to  the  same 
scope  of  gaming  on  the  Reservations,  with  slightly  higher  prize 
limits  and  numbers  of  machines  per  operator. 

If  federal  gauning  law  is  changed  or  interpreted  to  permit  other 
games  with  unlimited  payoffs  and  numbers  of  video  machines  to  be 
played  on  the  Reservations,  then  the  following  will  very  likely 
occur.  During  the  next  state  legislative  session,  there  will  be  an 
effort,  under  the  pressures  and  principles  of  fairness,  to  expand 
off-reservation  gaming,  which  is  prevalent  in  every  one  of 
Montana's  cities  and  towns,  to  permit  the  same  games  and  stakes  as 
federal  law  permits  on  the  Reservations.  If  that  occurred,  the 
culture  and  quality  of  life  in  the  entire  state  would  change  and 
the  narrow  window  of  advantage  available  to  Montana's  Indian 
Nations  would  slam  shut. 

Montana's  Indian  Tribes  will  then  have  to  compete  with  high-stakes 
gaming  in  the  rest  of  the  state,  and  because  all  but  one  of  them 
are  located  in  fairly  isolated  areas,  it  will  be  very  difficult  for 
the  Tribes  to  compete  successfully  with  off-Reservation  gambling. 
Tribes  that  may  have  invested  in  large  gaming  operations  will  find 
themselves  to  be  in  worse  economic  condition  than  before.  A  look 
at  a  map  of  Montana  will  confirm  the  reality  of  this  prediction. 

Of  course  the  linchpin  for  this  potential  economic  disaster  is  the 
Indian  Gaming  Regulatory  Act.  It  is  my  genuine  hope  that  all  of 
those  well-intentioned  members  of  Congress  who  review  the 
amendments  truly  know  what  they're  doing  in  this  arena.  There  are 
no  margins  for  error  with  this  gambling  business.  There  is  no 
question  that  every  Indian  Tribe,  as  a  sovereign  nation,  should 
have  the  option  to  utilize  gaming  as  a  means  of  economic 
development  under  the  same  rules  as  the  state  in  which  the  Tribe  is 
situated.  That  is  what  I  thought  IGRA,  in  its  present  form, 
permits.  Authorizing  and  encouraging  Tribal  geuning  beyond  that 
allowed  off  the  reservation,  however,  is  a  serious  mistake.  It 
will  lead  inescapably  to  broken  relationships  and  further  economic 
hardship.  The  seductive  power  of  money  and  easy  tax  revenues,  the 
delusion  of  "sugar  plums,"  will  surely  seize  the  imagination  of  the 
states  where  gambling  is  already  permitted.  They  will  inevitably, 
as  night  follows  day,  ratchet  up  their  gaming  activity  to  match 
that  of  the  Tribes.  What  would  prevent  that?  What  threshold  would 
not  have  been  crossed  at  that  point?  And  most  importantly  where 
will  that  leave  the  Tribes? 

Montana  is  proud  of  its  quality  of  life  and  zealously  protective  of 
It.-  Z  ask  you  to  consider,  before  promoting  the  proposed 
amendments,  the  impact  they  will  have  on  all  of  the  good  people  of 
Montana  both  on  and  off  Montana's  Indian  Reservations. 

Thank  you  for  your  time  and  consideration. 
Sincerely, 


n^oAc 


-<ju«:JbX 


MARC  RACICOT 
Governor 
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Statement  of  JoAnn  Jones 

President  of  the  Ho-Chunk  Nation 

on 

S.  487,  the  Indian  Gaming  Regulatory  Act  Amendments  Act 


Good  morning.  Chairman  McCain,  Vice-Chairman  Inouye,  and  Committee  members. 
My  name  is  JoAnn  Jones.  I  am  the  President  of  the  Ho-Chunk  Nation  of  Wisconsin.  We  appreciate 
the  opportunity  to  testify  before  the  Committee  concerning  S  487,  the  Indian  Gaming  Regulatory 
Act  Amendments  Act. 

Introduction 

Before  proceeding,  I  want  to  express  our  appreciation  for  the  work  of  this  Committee 
and  for  the  leadership  which  the  Chairman  and  Vice-Chairman  have  brought  to  the  consideration  of 
Indian  gaming  issues  in  this  and  the  last  Congress 

My  testimony  today  will  focus  on  two  subjects.  The  first  is  our  support  of  S.  487. 
We  support  S.  487  because  it  proposes  amendments  to  IGRA  that  directly  respond  to  the  concerns 
raised  during  the  post-IGRA  hearings,  without  succumbing  to  the  states'  call  to  sacrifice  tribal  control 
of  Indian  gaming  in  favor  of  converting  Indian  gaming  into  an  "opportunity"  for  tribes  to  conduct 
gaining  under  state  law.  The  second  is  our  response  to  the  concerns  that  we  understand  have  been 
expressed  by  the  states  about  the  role  of  the  Secretary  of  the  Interior  in  the  compacting  process  under 
S  487,  specifically  in  scope  of  gaming  determinations.  In  addressing  these  concerns,  we  also 
comment  on  alternatives  1  and  2  that  we  understand  are  under  consideration  by  the  Committee  for 
dealing  with  the  states'  concerns. 
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I.  The  Ho-Chunk  Nation's  Support  for  S.  487 

S.  487  focuses  on  three  key  issues  raised  in  the  discussion  before  the  103rd  Congress 
and  reflects  the  Committee's  serious  consideration  of  the  expressed  concerns  of  state  and  tribal 
governments  on  each  of  the  following  three  issues:  (1)  the  adoption  of  minimum  federal  regulatory 
standards;  (2)  the  Tenth  and  Eleventh  Amendment  problem;  and  (3)  the  scope  of  gaming.  We 
address  each  in  turn. 

A.        The  FIRGC  and  minimum  federal  standards 

The  Nation  supports  the  changes  proposed  by  S.  487  in  establishing  federal  minimum 
standards  because  they  further  the  stated  policies  of  IGRA  —  the  promotion  of  tribal  self-government, 
economic  development,  and  self-sufl5ciency  -  and  provide  states  with  the  flexibility  to  opt  out  of  the 
regulatory  process.  Not  only  will  the  new  Federal  Indian  Regulatory  Gaming  Commission  step  in  if 
a  tribal  regulatory  system  fails,  but  the  agency  also  has  available  a  variety  of  other  regulatory  and 
enforcement  powers  to  protect  Indian  gaming.' 


'  For  example,  S.  487  authorizes  the  FIRGC  to  require  management  contractors  and  gaming 
operators  to  obtain  a  license  notwithstanding  the  licensing  requirements  of  the  tribe  or  state.  Sec. 
10(b).  Asa  law  enforcement  agency,  the  FIRGC  would  have  access  to  information  fi-om  federal 
agencies,  and  state,  tribal  and  foreign  law  enforcement  and  regulatory  agencies.  Sec.  7(d)(l)-(2). 
The  FIRGC  would  also  have  the  right  to  conduct  on-site  inspections  of  tribal  gaming  operations.  Sec. 
7(aXl)(H),  examine  and  audit  tribal  gaming  records.  Sec.  7(a)(l)(I),  approve  management  contracts. 
Sec.  7(aXlXT);  Sec.  10(d),  conduct  background  investigations.  Sec.  7(a)(1)(D);  Sec.  10(f)(1),  and 
issue  licenses.  Sec.  7(a)(1)(g),  Sec.  10(f)(7). 
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The  Nation  stands  as  positive  proof  that  Indian  tribes  are  committed  to  effective 
regulation  of  tribal  gaming.  The  Nation's  regulatory  system  is  established  pursuant  to  both  our 
Gaming  Ordinance  and  Compact,  and  already  provides  for  extensive  regulation  of  the  areas  to  be 
covered  by  the  federal  minimum  standards.  The  Ho-Chunk  Gaming  Commission,  created  by  the 
Ordinance,  monitors  aU  of  the  Nation's  gaming  operations,  financial  reports  and  audits,  issues  gaming 
licenses,  refers  alleged  violations  of  the  Ordinance  to  the  Nation's  Justice  Department  for 
investigation,  and  may  impose  penalties  for  violations  of  the  Ordinance,  its  orders,  or  licenses. 

We  will  continue  to  regulate  our  tribal  games  strictly  and  look  forward  to  working 
cooperatively  with  a  strengthened  FIRGC. 

B.         Compacting 

Despite  the  general  success  under  IGRA,  as  evidenced  in  Wisconsin  and  other  states, 
a  number  of  states  have  blatantly  refiised  to  comply  with  the  compact  process  established  by  the  Act. 
The  right  to  negotiate  with  the  tribe  the  terms  upon  which  Indian  gaming  will  occur  was  both  sought 
and  agreed  to  by  the  states  in  IGRA.  In  return  for  this  diminishment  of  tribes'  sovereign  right 
absolutely  to  control  gaming  on  Indian  lands  —  a  right  that  Cabazon  confirmed  —  tribes  acquired  a 
right  of  action  in  federal  court  against  states  that  refiise  to  comply  with  the  Act  by  refiising  to 
negotiate  compacts  with  tribes,  or  failing  to  negotiate  in  good  faith. 

The  states,  however,  have  not  kept  their  bargain,  and  continue  to  assert  Tenth  and 
Eleventh  Amendment  objections  to  the  very  terms  which  they  had  earlier  supported.  Eight  states. 
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Kansas,  New  Mexico,  Oklahoma,  Washington,  Florida,  Alabama,  South  Dakota,  and  Michigan,  have 
asserted  Tenth  and  Eleventh  defenses  in  actions  brought  by  tribes  claiming  these  states  have  refused 
to  negotiate  in  good  faith.  Where  these  defenses  have  prevailed,  states  have  succeeded  in  sabotaging 
the  compact  process. 

The  majority  of  courts  have,  however,  rejected  the  states'  Eleventh  and  Tenth 
Amendment  defenses^.  But  because  of  a  conflict  among  the  circuit  courts,  the  availability  of  the 
Eleventh  Amendment  defense  will  be  decided  by  the  Supreme  Court  this  term  in  Seminole  Tribe  v. 
State  of  Florida.  No.  94-12  (1994). 

Now  states  once  again  seek  to  obtain  what  they  failed  to  obtain  in  the  Supreme  Court 
in  Cabazon.  and  in  Congress  through  IGRA  --  absolute  control  over  Indian  gaming.  The  assertion 
of  Tenth  and  Eleventh  Amendment  defenses  only  aim  to  disguise  this  latest  attempt  in  an  ongoing 
effort  to  extend  state  control  over  tribal  lands.  As  a  result  of  this  effort,  tribes  are  brought  here  again 
today  to  discuss  the  same  issues  that  we  worked  with  states  to  resolve  in  1988  when  IGRA  was 
passed.  We  believe  that  the  amendments  to  the  compact  process  proposed  by  S.  487  would  end  this 


^  Si^e^  Ponca  Tribe  of  Oklahoma  v.  State  of  Oklahoma,  37  F.3d  1422  (1 0th  Cir.).  petition 
for  cert-  filed,  63  U.S.L.W.  3477  (U.S.  Dec.  9,  1994)(No.  94-1029)(rejecting  Tenth  and  Eleventh 
Amendment  defenses  raised  by  Kansas,  New  Mexico,  and  Oklahoma);  Spokane  Tribe  of  Indians  v. 
Washington  State.  28  F.3d  991  (9th  Cir),  petition  for  cert  filed,  63  U.S.L.W.  3161  (U.S.  Aug.  29, 
1994)(No.  94-357)(rejecting  Eleventh  Amendment  defense  raised  by  Washington);  Cheyenne  River 
Sioux  Tribe  v.  State  of  South  Dakota.  3  F.3d  273  (8th  Cir.  1993)(holding  Eleventh  Amendment  does 
not  bar  good  faith  action  against  South  Dakota).   Compare  Seminole  Tribe  of  Florida  v.  State  of 

Florida.  1 1  F.3d  1016  (1 1th  Cir.  1994),  cerL  granted. US. ,130  L.Ed  2d  878  (1995),  Sault 

Ste.  Marie  Tribe  of  Chippewa  Indians  v.  State  of  Michigan.  800  F.  Supp.  1484  (W.D.  Mich.  1992). 


176 

discussion  once  and  for  all,  without  unraveling  the  process  to  which  the  parties  originally  agreed. 

C.        Scope  of  Gaming 

As  of  March  23,  1995,  the  Secretary  of  Interior  had  approved  a  total  of  13 1  compacts 
involving  1  IS  tribes  and  23  states,  and  more  await  secretarial  approval.  These  figures  attest  to  the 
general  success  of  the  compact  process  established  by  IGRA  on  all  issues,  including  the  scope  of 
gaming.  S.  487  recognizes  this  success  by  providing  in  Section  12  that  a  tribe  may  conduct  Class  ni 
gaming  if  it  is  "located  in  a  State  that  permits  such  gaming  for  any  purpose  by  any  person  ..."  Sec. 
12(a)(1)(B).  This  is  identical  to  the  existing  law.  25  U  S.C.  §27 10(d)(1)(B). 

As  the  number  of  approved  compacts  shows,  litigation  over  the  scope  of  gaming  is 
the  exception  to  the  rule  that  states  and  tribes  can  and  have  concluded  compacts.  Any  attempt  by 
Congress  to  change  the  rules  now  would  potentially  upset  the  balance  reflected  in  each  of  the  existing 
compacts,  and  put  at  risk  the  economic  success  that  Indian  gaming  has  brought  to  both  Indian  tribes 
and  the  non-Indian  community.  In  the  past  seven  years,  over  100  tribes  have  commenced  gaming 
operations.  The  Indian  gaming  industry  currently  grosses  several  billion  dollars  of  revenue  per  year, 
employs  tens  of  thousands  of  people  —  both  Indian  and  non-Indian  -  and  has  enabled  dozens  of  tribes 
to  achieve  economic  self-sufficiency.  Because  there  is  no  demonstrated  need  to  change  IGRA's 
provisions  on  the  scope  of  gaming.  Congress  should  not  entertain  any  such  proposal. 
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n.        The  States'  Opposition  to  the  Secretary's  Role  in  the  Compacting  Process  and 
Alternatives  I  and  2  for  addressing  these  concerns 


As  originally  enacted,  IGRA  provides  that  the  Secretary  of  the  Interior  promulgates 
the  terms  for  Class  III  gaming,  where  a  state  fails  to  negotiate  in  good  faith.  The  compacting 
provisions  of  S.  487  likewise  provide  that  the  Secretary  is  the  decisionmaker  regarding  the  compact, 
where  the  state  and  tribe  can  not  agree.  By  removing  the  good  faith  lawsuit  as  a  precondition  to 
Secretarial  action,  S  487  provides  a  practical  solution  to  the  impasse  created  by  state  use  of  the  10th 
and  1 1th  Amendments  in  good  faith  litigation.  In  other  words,  S.  487  remains  true  to  the  original 
intent  of  IGRA  -  that  the  states  and  tribes  have  the  opportunity  to  find  common  ground  on  Class  III 
gaming,  and,  if  that  effort  fails,  the  Secretary  of  the  Interior  has  the  authority  to  make  the 
determination. 

We  understand,  however,  that  the  Committee  has  received  comments  from  some 
states,  objecting  to  the  compacting  provisions  of  S.  487,  on  the  ground  that  the  Secretary  is 
presumptively  an  unfair  decisionmaker  regarding  scope  of  gaming.  The  thrust  of  this  state  argument 
appears  to  be  that  the  Secretary's  overall  responsibilities  over  Indian  affairs  would  preclude  him  from 
making  even-handed  decisions  regarding  Class  III  gaming. 

In  our  view,  this  argument  is  without  foundation.  The  Secretary's  understanding  of 
the  deplorable  economic  conditions  that  have  long  plagued  Indian  country,  and  the  federal 
responsibility  to  ameliorate  those  conditions,  provides  an  appropriate  backdrop  for  decisions 
regarding  Class  III  gaming.  Congress  understood  this  connection  when  it  provided  the  Secretary  with 
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residual  decisionmaking  authority  over  Class  III  gaming  in  IGRA  in  1988.  And  nothing  in  the 
experience  regarding  Indian  gaming  since  that  time  provides  the  slightest  evidence  that  the  Secretary 
would  not  be  a  &ir  decisionmaker  under  S.  487  -  providing  appropriate  determinations  if  tribes  and 
states  fail  to  agree  upon  compacts.  Both  IGRA  and  S.  487  properly  provide  a  decisionmaking  role 
for  a  federal  official  (the  Secretary  of  Interior)  in  implementing  the  requirements  of  federal  law 
(IGRA),  where  the  states  and  tribes  can  not  work  matters  out  cooperatively. 

While  we  support  the  compacting  provisions  of  S  487,  we  understand  that  the 
Conrunittee  is  considering  certain  alternative  formulations.  In  evaluating  these  alternatives,  we  urge 
the  Conrniittee  to  assure  that  it  does  not  provide  the  states  -  which  are  locked  in  intense  economic 
competition  with  the  tribes  for  gaming  revenues  -  with  the  authority  to  destroy  Indian  gaming. 

A.         Alternative  1 

Alternative  1  would  permit  a  state  to  invoke  binding  arbitration  in  the  event  the  state 
and  tribe  could  not  agree  upon  a  compact.  The  arbitrator  would  be  jointly  selected  by  the  state  and 
tribe,  or,  if  the  parties  could  not  agree,  by  the  Secretary  from  a  list  of  qualified  arbitrators  The 
provision  contains  time  deadlines  for  beginning  and  completing  the  arbitration,  and  provides  that  the 
state  and  tribe  would  split  the  costs  of  arbitration. 

The  Nation  would  consider  arbitration  as  the  forum  for  determining  scope  of  gaming 
where  the  parties  can  not  agree  -  if  the  states  would  inform  us  that  this  would  conclude  the  gaming 
conflict  once  and  for  all,  and  the  measure  were  evenhanded  in  its  application.  That  is,  if  arbitration 


179 


is  to  be  included  as  a  remedy  in  IGRA,  it  must  be  available  equally  to  tribes  and  states.  The  current 
formulation  in  Alternative  1  would  permit  states,  but  not  tribes,  to  request  binding  arbitration.  This 
would  enable  the  states  to  forum  shop  -  giving  them  the  option  of  a  determination  by  the  Secretary 
or  through  arbitration.  The  tribes,  in  contrast,  would  have  no  choice  but  to  seek  a  determination  by 
the  Secretary.  Moreover,  it  appears  that,  under  this  formulation,  if  the  tribe  sought  a  determination 
by  the  Secretary,  and  the  state  sought  a  determination  through  arbitration,  the  matter  would  in  fact 
go  to  arbitration.  In  short,  it  would  simply  be  unfair  to  provide  the  states  with  a  remedy  unavailable 
to  the  tribes,  and  to  enable  states  to  invoke  that  remedy  in  place  of  the  remedy  selected  the  tribes. 

Arbitration,  if  equally  available  to  tribes  and  states,  could  provide  a  reasonable 
approach  to  deciding  the  terms  of  a  compact  where  the  parties  do  not  agree.  Since  a  great  deal  would 
be  at  stake  in  arbitration  relating  to  Indian  gaming,  we  would  urge  the  Committee  to  consider 
including  qualifications  for  arbitrators,  and  standards  for  disqualifying  arbitrators  on  conflict  grounds. 
These  provisions  would  help  assure  that  the  arbitrators  would  be  individuals  with  the  training  and 
experience  necessary  to  handle  the  complex  questions  involved  in  a  professional  and  fair  manner. 

B.         Alternative  2 

Alternative  2  would  permit  a  state  and  tribe  to  submit  a  compact  to  the  Secretary, 
leaving  blank  the  scope  of  gaming  provisions.  The  Secretary  would  be  authorized  to  file  suit  in  federal 
court  regarding  scope  of  gaming.  This  issue,  in  turn,  could  be  certified  to  the  highest  state  court  for 
a  determination.  Once  the  determination  is  made,  the  Secretary  would  be  required  to  modify  the 
proposed  compact  to  incorporate  the  ruling  of  the  highest  state  court. 

8 
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The  Ho-Chunk  Nation  strongly  objects  to  this  alternative,  because  it  places  in  the 
hands  of  state  decisionmakers,  the  key  question  regarding  the  future  of  Indian  gaming.  The  states 
can  not  be  neutral  arbiters  on  Indian  gaming.  To  the  contrary,  the  states  themselves  are  major 
participants  in  the  gaming  industry.  State  lotteries  -  on  which  the  states  heavily  rely  for  revenues  - 
compete  head  to  head  against  tribal  casinos.  Moreover,  while  tribal  casinos  have  tremendous  positive 
effects  on  state  economies,  many  states  overlook  this  in  their  efforts  to  protect  state  lotteries  against 
competition  from  Indian  gaining. 

Alternative  2  would  authorize  the  Secretary  to  bring  suit  in  federal  court,  which  in  turn 
would  certify  the  issue  of  which  games  are  permissible  to  the  highest  state  court.  The  state  court  - 
likely  funded  through  a  budget  that  is  supported  in  part  by  state  lottery  revenues,  and  generally 
unaccustomed  to  addressing  the  Cabazon  test  or  principles  of  federal  Indian  law  -  would  issue  a  ruling 
that  woiJd  determine  the  extent  to  which  tribes  could  undertake  Indian  gaming.  In  effect.  Alternative 
2  would  cede  authority  to  one  competitor  in  the  gaming  industry  (the  state)  to  determine  the  extent 
to  which  another  competitor  (the  tribe)  would  be  permitted  to  participate  in  that  industry.  Certainly 
Congress  would  not  entertain  the  notion  that  General  Motors  should  be  given  the  authority  to  make 
a  determination  under  federal  law  that  controls  the  number  and  kinds  of  cars  that  Ford  would  be 
permitted  to  build.  Yet,  that  is  essentially  the  power  over  Indian  gaming  that  Alternative  2  would 
provide  to  states. 

The  state  objections  to  the  Secretary's  role  in  the  compacting  process  in  S.  487 
underscore  this  point.  The  states  argue  -  without  justification  -  that  the  Secretary  has  an  institutional 
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role  that  precludes  evenhanded  application  of  IGRA  The  logical  conclusion  from  this  would  be  that 
the  states  would  favor  a  decisionmaker  with  no  relationship  to  the  parties  -  to  avoid  any  suggestion 
of  institutional  bias.  But  the  states,  as  we  understand  it,  are  not  coming  to  the  Committee  seeking  a 
neutral  forum  like  arbitration  for  scope  of  gaming  decisions.  Rather,  the  states  are  demanding  that 
the  role  of  determining  scope  of  gaming  be  ceded  directly  to  state  officials.  Notwithstanding  their 
arguments  against  the  Secretary's  role,  the  states  are  apparently  seeking  not  a  fair,  disinterested 
decisionmaker,  but  state  control. 

More  fundamentally,  the  scope  of  gaming  under  the  IGRA  is  a  question  of  federal,  not 
state  law.  And  while  we  understand  the  proponents  of  the  proposal  urge  its  adoption  because  of 
"states  rights,"  this  is  not  just  an  issue  of  "states  rights."  Indian  rights  are  involved  as  well.  In  recent 
decades,  the  federal  policy  of  Self-Determination  has  strongly  supported  the  authority  of  tribes  to 
operate  as  governments,  and  to  make  their  own  laws  on  reservations  and  be  ruled  by  them.  The 
objective  of  the  Self-Determination  policy,  adopted  by  both  President  Johnson  in  his  Message  to 
Congress  "on  Goals  and  Programs  for  the  American  Indian"  on  March  6,  1 968,  and  by  President 
Nixon's  historic  1970  Message  ~  would  be  subverted  by  a  proposal  to  give  state  courts  or  state 
officials  the  last  word  on  a  question  as  vital  to  tribes  as  the  scope  of  gaming. 

In  sum,  it  is  misleading  to  characterize  this  issue  as  one  involving  "state's  rights", 
because  where  Indians  are  involved,  states  do  not  and  never  have  had  the  "right"  to  control  activities 
by  Indians  on  Indian  lands.  This  has  been  true  since  the  earliest  days  of  the  Republic  and  remains  true 
today.  As  the  Supreme  Court  observed  over  100  years  ago  in  United  States  v.  Kagama.  1 18  U.S. 
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375,  383-384  (1886)  (emphasis  in  original): 


These  Indian  Tribes  are  the  wards  of  the  Nation.  They  are 
communities  dependent  on  the  United  States;  *  *  *  Because  of  the 
local  ill  feeling,  the  people  of  the  States  where  they  are  found  are 
often  their  deadliest  enemies 


This  problem  has  not  disappeared  today,  as  the  Supreme  Court  recently  stated: 

There  has  been  recurring  tension  between  federal  and  state  law;  state 
authorities  have  not  easily  accepted  the  notion  that  federal  law  and 
federal  courts  must  be  deemed  the  controlling  considerations  in 
dealing  with  the  Indians 

Oneida  Indian  Nation  v.  County  of  Oneida.  414  U.S.  661,  678  (1974).    This  is  particularly  true  when 

vital  Indian  rights  which  compete  with  non-Indian  interests  are  at  stake    In  the  Washington  Indian 

treaty  fishing  rights  case,  Washington  v.  Washington  State  Commercial  Passenger  Fishing  Assoc. 

443  U.S.  658  (1979),  the  Supreme  Court  stated: 

The  state's  extraordinary  machinations  in  resisting  the  [1974] 
decree  have  forced  the  district  court  to  take  over  a  large  share  of  the 
management  of  the  state's  fishery  in  order  to  enforce  its  decrees. 
Except  for  some  desegregation  cases  [citations  omitted],  the  district 
court  has  faced  the  most  concerted  official  and  private  efforts  to 
frustrate  a  decree  of  a  federal  court  witnessed  in  this  century.  The 
challenged  orders  in  this  appeal  must  be  reviewed  by  this  court  in  the 
context  of  events  forced  by  litigants  who  offered  the  court  no 
reasonable  choice. 

Id.  at  696  n.36  (quoting  573  F.2d  at  1 126). 


Finally,  alternative  2  also  raises  a  host  of  additional  troubling  practical  questions.  Who 
would  be  the  defendant  in  an  action  brought  by  the  Secretary  under  this  provision?  Would  the 
Secretary  be  required  to  take  a  position  on  scope  of  gaming  in  the  action  that  he  filed?  If  so,  would 
the  parties  have  an  opportunity  to  present  their  views  to  the  Secretary?  If  not,  would  the  federal  court 
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dismiss  such  an  action  for  failure  to  present  a  case  or  controversy?  Would  an  action  brought  in  federal 
court,  with  no  role  for  that  court  other  than  to  certify  the  action  to  the  highest  state  court,  present 
Article  III  problems?  What  would  happen  if  a  state  court  determined  that,  under  state  law,  such  an 
action  could  not  be  heard? 

In  short,  we  see  a  host  of  potential  legal  problems  -  which  would  undoubtedly  require  years 
of  litigation  to  resolve  -  if  Alternative  2  was  enacted. 

m.       Conclusion 

S.  487  charts  the  correct  course  on  Indian  gaming,  unlike  legislation  that  would 
impose  fijll  or  greatly  increased  state  regulatory  control  over  all  present  and  future  gaming  activities 
by  Indian  tribes  on  their  reservations.  Such  a  course  would  destroy  Indian  gaming.  Tribes  and  non- 
Indians  have  invested  several  billion  dollars  in  this  industry,  and  tribal  games  employ  tens  of 
thousands  of  people  —  both  Indian  and  non-Indian  —  in  every  region  of  the  country.  These 
investments,  these  jobs,  and  indeed  all  of  the  success  which  they  represent,  would  be  lost. 

The  call  for  "state  regulation"  would  also  sacrifice  longstanding  federal  Indian  policy, 
first  established  by  the  founding  fathers  themselves,  and  reaffirmed  by  legal  decisions  beginning  with 
the  Marshall  Court  and  continuing  to  the  present  day  This  policy  and  these  cases  recognize  Indian 
tribes  as  self-governing  societies,  protected  from  state  regulation  by  federal  law  so  they  can  make 
their  own  laws  and  be  ruled  by  them. 
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Far  from  being  "fair,"  the  cry  for  greater  state  regulation  of  Indian  gaming  would  deny 
Indian  tribal  governments  a  right  all  other  American  governments  possess  —  to  conduct  public  gaming 
and  use  the  revenues  from  it  for  essential  governmental  purposes.  Most  state  governments  have 
elected  to  do  exactly  that  in  the  lotteries  they  operate.  So  too  have  the  tribes,  as  is  their  right  to  do 
under  the  Cabazon  decision  and  IGRA. 

Tribal  gaming  has  greatly  reduced  economic  distress  for  tribes  in  many  different 
regions  of  the  country.  All  this  has  been  accomplished  at  virtually  no  cost  to  taxpayers,  as  tribes  use 
gaming  revenues  to  build  their  own  health  clinics,  finance  education  for  their  members  and  provide 
other  vital  public  services.  Because  Indian  tribes  are  federally-recognized  governments,  and  IGRA 
requires  that  tribal  gaming  revenues  be  used  for  public  purposes,  the  whole  region  and  whole  country 
(and  the  federal  deficit)  benefits  when  Indian  poverty  is  reduced  These  benefits  will  be  preserved 
by  enactment  of  S.  487,  but  would  be  destroyed  if  more  extensive  state  regulatory  jurisdiction  over 
Indian  gaming  is  allowed. 

Thank  you  for  the  opportunity  to  testify  before  you.  I  will  be  happy  to  answer  any 
questions  you  may  have. 


13 


185 


HO-CHUNK  NATION 


OFFICE  OF  THE   PRESIDE  xNT 


August  4,  1995 


The  Honorable  John  McCain 

Chairman 

Senate  Committee  on  Indian  Af&irs 

838  Senate  Hart  Office  Building 

Washington,  D.C    20510 

Dear  Chainnan  McCain: 

My  warm  thanks  to  you  and  the  Committee  for  providing  me  with  the  opportunity  lo 
testify  on  behalf  of  the  Ho-Chunk  Nation  at  your  July  25  hearing  on  S.  487.  During  my 
testimony,  the  Committee  asked  me  to  supply  the  Nation's  views  r^arding  "Alternative  1  "- 
proposed  language  to  provide  an  option  for  a  state  to  invoke  binding  arbitration  in  the  event  the 
state  and  tribe  can  not  reach  a  compact  by  agreement.  This  letter  is  the  Nation's  response  to  that 
inquiry. 

At  the  outset,  we  wish  to  underscore  that  the  Nation  continues  to  support  S.  487  as 
introduced  -  including  the  compacting  provision  The  original  provision  in  your  bill,  as 
introduced,  authorizes  the  Secretary  to  act  if  the  parties  can  not  agree  on  a  compaa    In  our-view. 
this  is  true  to  the  original  intent  of  IGRA  and  provides  a  reasonable  solution  to  the  impasse 
created  by  the  use  by  some  states  of  the  Tenth  and  Eleventh  Amendments  to  block  good  faith 
lawsuits.  There  is,  in  our  view,  simply  no  fectual  basis  for  the  contention  that  the  Secretary  would 
not  apply  federal  law  fairly,  consistent  with  the  mandate  of  S.  487. 

While  we  continue  to  view  the  original  formulation  as  best,  if  the  Committee  determines 
that  it  will  not  continue  to  advance  the  original  compacting  provision  in  S  487,  the  Nation  would 
support  Alternative  1,  subject  to  the  following  caveats 

First,  the  Nation's  support  is  based  upon  the  understanding  that  the  other  provisions  of 
S.  487  would  not  be  significantly  changed.  As  we  see  it,  S.  487  is  a  carefiiUy  crafted  package  of 
amendments.  We  support  S  487  because  the  package,  as  a  whole,  provides  reasonable  solutions 
to  longstanding  issues,  while  preserving  the  fijndamental  balance  of  IGRA. 


HIGHWAY  54.  EAST  P   O.  BOX  667  •  Bl^CK  RIVER  FALLS,  'VI  54615 
(715)  284-9343  -  F=AX  (715)  284-9805  -  fSOO)  232-2180  f^'  omy^  •  'S00\  90^.0^^ 
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Chairman  McCain 
August  4,  1995 
Page  2 

Any  significant  alteration  to  other  aspects  of  S.  487  would  cause  us  to  reexamine  our  views  on 
Alternative  1,  as  well  as  S.  487  overall.  In  short,  our  support  for  Alternative  1  is  based  on  S.  487 
otherwise  remain'uig  in  its  current  form. 

Second,  our  support  for  Alternative  1  is  based  on  the  premise  that  the  aibitration  remedy 
it  provides  must  be  evenhandedly  applied.  In  its  current  form.  Alternative  1  would  peimit  the 
state,  but  not  the  tribe,  to  invoke  binding  arbitration  in  the  event  of  an  imp>asse.  This  gives  the 
state  an  advantage  in  choosing  the  disput^esolation  mechanism  The  Nation  bdieves  Ahemative 

1  should  make  aibitration  equally  availabieifo  stSe^and^tribcS.^'^^i:^ 

.i-;-"       •-.  'i V-:'       s    *■'-    r..     ;.'■>  ,.'^e 


■a 


■-^*^ 


Third,  for  the  remedy'^nrovidied  m^^^i^^^^i^ei^Jm'eBhfp^n&^,  it  is  essential  that 
the  arbitrators  be  truly  jH^t^^JAtamnlinOTii^s  means  thaf^rbitiatQi^niiast  not  have  any 
conflict  of  interest,  and  jnukTliiye  suffidMi^ii^lffications  to  handfc^siipipprtant  task.  The  bill 
should,  in  our  view,^]nclu4e  Isu^uage  to  thi^^lE|felt:  "  /  jTC^^rJi^'.  % 

Fourth,  to  avoid  fiirthCT^tpotential  Tegjth  Amendment  arguments  ah%the  reaj|Emg  delays. 
Alternative  1  -  andrallofS.  487 -.:  ini^  b^ifr'eeaf  &ji^  mandates  on  state  acth^^^^e  measure 
must  be  clear  that  .si^^  "are  nc^  required  jtc^ar^^ate  in  the  pt^cess?!,  %  i^r^  \ 

And  finally/iAltipmative^l  must  assure  tn^ 
promulgated  by  thc^Secretary,  is"^fijlly  enforceable^" 

In  conclusi£m,'W4apprectate  jXNLJr-'^ort^^^  solution^  W^Sblems  that 

have  arisen  as  a  result  ordertain  states  3iTV(34'^g^^eT<aitli [and  Eieveoth  a^endmer^in  good  feith 
lawsuits  under  IGIIA.  We  SA^pport  S./(^7^^intrc§iiced  in  part  because^/contain^uch  a 
solution.  We  wouldi-alsc  suppgrt  Altcrnafive  l^svlirch,  subject  td.the .offiters  dii^ussed  above, 
could  also  pro%ade thtbasis  fora feir  resolution,o|^s m«ter;.f.-.:';.r^  ""  ^rf^ 

We  thank  you  for  fiiis,opportunity  to'prc(?ndc.yoa  with  the  Natioo^  views  and  for  your 
continued  leadership  regarding^flus  important  matter.  We  ask  that  th^etter  be  included  in  the 
record  of  the  Committee's  July  25  hearing.  ,  ..>=>•'" 

Sincerely, 


Jo  Ann  Jones 

Ho-Chunk  Nation  President 


c.c.     file 
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(50;>  869  63ii 

F»  (SO;)  869-4336 


PUEBLO  of  ISLETA 

PO   BoK  Ii70 
Ulelj.  New  Mexico  il022 


STATEMENT  OF  ALVINO  LUCERO, 

GOVERNOR,  PUEBLO  OF  ISLETA, 

REGARDING  AMENDMENTS  TO  S.  487 


My  name  is  Alvino  Lucero,  and  I  am  the  Governor  of  the  Pueblo  of  Isleta.  0>ir 
tribe  has  been  involved  in  gaining  for  a  decade  and,  from  the  standpoint  of  providing 
employment  for  our  tribal  members,  as  well  as  many  others,  and  furnishing  much- 
needed  financial  resources,  it  has  proven  to  be  most  rewarding. 

A  number  of  amendments  to  S.  487  have  been  suggested  recently,  and  I  have 
some  comments  about  them.  I  have  already  shared  my  observations  on  the  two 
proposed  alternatives  to  Section  12  of  S.  487,  that  is,  binding  arbitration  or  State 
court  determinations  as  to  scope  of  gaming.  Arbitration,  of  course,  is  preferable  to  a 
State  judicial  setting,  but,  in  our  experience,  neither  is  really  necessary.  If  the  State 
can  finally  be  brought  to  the  bargaining  table,  the  scope  of  gaming,  as  with  other 
matters  in  the  compact,  can  be  negotiated. 

The  recently  proposed  "Inouye"  amendments  fall  in  three  general  categories, 

1.  Technologic  Aids.  Possibly  this  amendment  could  be  construed  to  make 
class  II  technologic  aids,  which  would  otherwise  meet  the  standards  of  the  IGRA, 
illegal  under  the  Johnson  Act.  We  believe  that  the  definitions  presently  in  the 
regulations  are  overly  strict.     Tribes  find  their  hands  tied  by  these  strictures, 
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frustrating  our  attempts  to  use  our  initiative  to  make  our  games  more  amusing, 
appealing,  and  to  generate  more  gaming  revenues.  The  trend  should  be  to  encourage 
initiative  and  imagination,  not  to  stifle  them. 

2.  Compliance  with  Minimum  Federal  Standards.  As  we  have  noted,  our 
operation  and,  we  feel  confident,  those  of  other  New  Mexico  tribes  as  well,  already 
meet  and  exceed  the  strictest  of  standards.  It  may,  however,  create  an  excuse  so 
that  States  could  ask  for  renegotiation  of  other  compact  issues,  such  as  scope  of 
gaming  or  revenue  sharing.  Another  unusual  (and  unwanted)  result  would  be  to 
create  an  uneven  playing  field  for  some  tribes  competing  with  non-tribal  gaming, 
which  frequently  follows  no  standards  or  ones  much  more  lax  than  ours. 

The  minimum  standards  might  have  the  effect  of  reopening  issues 
already  settled  in  existing  compacts  and  could  have  alarming  impact.  Although  the 
ultimate  conclusion  of  this  suggestion  is  difficult  to  fathom,  it  would  require  an 
immense  effort  on  the  part  of  tribes,  as  well  as  continual  oversight  by  Congress, 
which  would  be  overly  burdensome  to  all  of  the  parties. 

3.  Changes  in  State  Law.  To  the  extent  that  this  implies  that  a  change  in 
State  law  requires  a  change  in  an  already  settled  compact,  it  is  unfair  to  tribes  which 
have  had  to  battle  incredibly  hard  to  obtain  compacts.  These  battles  include  lawsuits 
by  disgruntled  State  legislators  against  a  cooperative  State  governor,  claiming 
unauthorized  actions  and  encroaching  on  legislative  prerogatives,  and  States  refusing 
to  negotiate  at  all,  much  less  doing  so  in  good  faith,  and  then  resisting  IGRA  lawsuits, 
claiming  Tenth  and  Eleventh  Amendment  protections.  Again,  scope  of  gaming  is  not 
an  issue  of  State  law;  under  the  IGRA  as  well  as  Cabazon,  it  is  a  Federal  one. 


189 


Statement 
Page  3 


To  adopt  State  standards  by  reference  is,  to  some  extent,  like  mixing 
apples  and  oranges.  Tribal  gaming  is,  by  definition,  not  commercial  but  rather 
charitable  and  for  governmental  services.  It  would  also  impose  a  burden  on  Congress, 
which,  in  order  to  keep  updated,  would  be  required  periodically  to  review  and  change 
various  schemes  as  they  become  obsolete. 

The  suggestion  of  the  establishment  of  a  Gaming  Study  Commission  appears 
acceptable,  and  so  long  as  the  gaming  tribes  do  not  have  to  fund  it,  directly  or 
indirectly,  it  should  cause  no  problems.  If  anything,  the  results  are  bound  to  show  the 
tremendous,  beneficial  effects  of  tribal  gaming,  making  available  much-needed 
resources  for  the  tribe's  programs  and  employment  opportunities. 

Respectfully  submitted, 


Alvino  Lucero 
Date:  August  7,  1995 


C^^^-   '^^"     /feeder 
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II.  Written  Testimony  Of  Melanie  Benjamin 
A.      SUMMARY 

The  Indian  Gaming  Regulatory  Act  (IGRA)  has  received  a  great  deal  of  attention  since  its 
passage  in  1988.  Members  of  Congress  have  heard  people  make  all  sorts  of  statements 
about  the  Indian  gaming  industry.  You  have  heard  people  claim  that  orgaiiized  crime  is 
infiltrating  Indian  casinos,  but  you  know  these  statements  are  not  true.  You  have  heard 
people  claim  that  Indian  tribes  and  bands  are  squandering  their  casino  revenues,  but  you 
know  these  statements  are  not  true. 

The  Mille  Lacs  Band  of  Ojibwe  has  also  heard  these  statements  and  many  more  that  are  just 
as  untrue.  We  have  fought  on  both  the  state  and  the  national  level  to  ensure  that  the  facts 
about  Indian  gaming  are  known.  That  is  why  we  are  submitting  this  testimony  for  the 
record.  The  testimony  is  organized  into  three  sections: 

•  "The  Mille  Lacs  Band  of  Ojibwe"  provides  a  comprehensive  overview  of  the  Band's  history, 
the  economic  impact  of  the  Band's  Grand  Casinos,  and  the  economic  development  the  Band  is 
pursuing  with  its  casino  revenues.  This  section  details  how  casino  gaming  has  proven  to  be  an 
exttaordinarily  effective  tool  for  economic  revitalization  that  has  allowed  the  Band  to  invest 
over  $20  million  in  new  schools,  homes,  roads,  medical  facilities  and  other  projects  for  ;ts 
People  and  its  neighbors.  Equally  important,  this  section  explains  how  the  Grand  Casinos 
have  triggered  an  economic  boom  for  the  entire  region,  including  the  creation  of  nearly  5,000 
new  jobs,  55  new  businesses,  and  millions  of  dollars  of  new  spending  and  capital  investment. 

•  "A  Sovereign  Nation  Based  On  A  Separation  Of  Powers"  outlines  how  the  Mille  Lacs 
Band's  tribal  government  -  like  the  United  States  federal  government  -  is  based  on  an 
American  Indian  leadership  model  consisting  of  three  separate  branches  that  ensure 
proper  checks  and  balances. 


"Answers  To  Commonly  Asked  Questions"  provides  brief,  bullet-pointed  information 
about  how  the  Mille  Lacs  Band  is  using  its  casinos  revenues,  who  else  is  benefiting 
from  the  Band's  Grand  Casinos,  the  kinds  of  tax  payments  made  by  Indian  casinos, 
and  the  concept  of  Indian  sovereignty. 
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B.      THE  MILLE  LACS  BAND  OF  OJIBWE 

INTRODUCTION 

The  Mille  Lacs  Band  of  Ojibwe  is  in  the  midst  of  a  period  of  enormous  change.  After 
decades  of  struggle,  the  Band  has  acquired  the  resources  to  profoundly  transform  the  lives 
of  its  members  and  the  lives  of  its  neighbors. 

During  the  last  five  years,  there  has  been  tremendous  progress  toward  rebuilding,  restoring 
and  renewing  the  Band's  homelands  and  heritage.  The  Band  has  received  national  acclaim 
for  the  unique  solutions  it  has  found  to  redress  long-standing  problems.  People  are 
intensely  interested  in  the  Band's  the  achievements  and  its  goals  for  the  future. 

A  PROUD  inSTORY 

Members  of  the  Mille  Lacs  Band  of  Ojibwe  Indians  are  citizens  of  a  self-governing  tribal 
sovereign  nation  based  at  the  Mille  Lacs  Indian  Reservation,  located  in  the  state  of 
Minnesota. 


The  headquarters  of  the  Mille  Lacs  Band  Uibal  government  is  situated  about  100  miles 
north  of  Minneapolis/St.  Paul,  and  the  whole  of  the  reservation  consists  of  three 
geographical  districts:  District  I,  which  includes  the  headquarters  of  government  and  other 
lands  near  Mille  Lacs  Lake  and  the  town  of  Onamia;  District  H,  which  is  commonly  called 
East  Lake  and  is  associated  with  communities  such  as  McGregor  and  Isle;  and  District  in, 
the  Lake  Lena  Community,  which  is  near  the  town  of  Hinckley.  Together,  these  three 
districts  encompass  about  10,000  acres  scattered  within  Minnesota's  Aitkin,  Pine,  Crow 
Wing,  Morrison,  and  Mille  Lacs  Counties. 

At  present,  the  Mille  Lacs  Band  includes  2,801  enrolled  members.  Forty-one  and  a  half 
percent  are  age  21  or  younger,  49  percent  are  between  the  ages  of  22  and  54,  and  9.5 
percent  are  Tribal  Elders  age  55  and  older.  About  1,200  of  enrolled  members  live  within 
the  reservation:  60  percent  of  them  in  District  I,  18  percent  in  District  U,  and  22  percent  in 
District  in. 

The  Mille  Lacs  Band  is  a  member  of  the  Minnesota  Chippewa  Tribe,  a  political  consortium 
of  six  independent  Bands  of  Ojibwe  Peoples  located  in  Central  and  Northern  parts  of  the 
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state,  organized  to  work  together  toward  achieving  common  goals  and  solving  common 
problems.  The  Mille  Lacs  Band  also  shares  kinship  with  other  Ojibwe  Bands  in 
Wisconsin,  Michigan  and  Canada,  along  with  cultural  ties  to  many  other  tribal  Peoples 
throughout  North  America. 

Like  other  Ojibwe  living  elsewhere,  Mille  Lacs  Band  members  are  Woodland  People 
whose  homelands  are  traditionally  located  near  the  lakes  and  rivers  of  the  great  Northern 
forests.  The  Mille  Lacs  Band  of  Ojibwe  are  descendants  of  Peoples  in  the  Algonquian 
Language  Group  who  originated  on  the  East  Coast  of  North  America.  How  the  Band 
arrived  in  Minnesota  -  and  the  things  that  have  happened  to  them  since  they  got  there  -  are 
important  factors  in  understanding  their  position  today. 

Ancient  Traditions 

According  to  oral  tradition,  ancestors  of  today's  Ojibwe  began  migrating  West  from  lands 
near  the  Atlantic  Ocean  about  500  years  ago.  Along  the  way,  they  established  several  long- 
term  settlements  in  places  where  present-day  Montreal,  Detroit  and  Sault  Sainte  Marie  are 
located,  but  continued  moving  gradually  toward  the  interior  of  the  continent  for  about  two 
centuries.  In  the  late  1600s,  the  Ojibwe  ancestors  split  into  two  groups:  one  group  moved 
north  into  Canada,  and  the  larger  group  -  which  included  those  who  would  eventually 
settle  near  Mille  Lacs  Lake  -  moved  along  the  south  shore  of  Lake  Superior  into  northern 
sections  of  what  is  now  Wisconsin,  Minnesota  and  the  upper  peninsula  of  Michigan. 

By  the  mid- 1700s,  the  Ojibwe  ancestors  had  established  themselves  in  the  region  around 
Mille  Lacs  Lake  and  built  the  distinct  culture  which  is  still  preserved  today.  They 
supported  themselves  by  hunting  deer,  bear,  moose,  waterfowl  and  small  game;  fishing  the 
waters  of  Mille  Lacs  Lake  and  other  lakes  and  streams;  gathering  wild  rice,  maple  sugar 
and  berries;  and  cultivating  various  food  plants.  But  it  wasn't  long  before  the  self- 
sufficient  way  of  life  the  Ojibwe  had  carved  out  for  themselves  began  to  be  affected  by  a 
new  presence  in  their  homelands  -  that  of  Europeans. 

Nearly  Destroyed 

French  fur  traders  were  the  first  non-Indians  to  come  in  contact  with  the  Mille  Lacs  Ojibwe. 
The  two  groups  exchanged  animal  skins,  meat,  fish,  wild  rice,  maple  sugar,  birch  bark 
canoes,  and  other  native  items  for  European  manufactured  goods  including  guns,  brass 
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pots,  beads,  and  utensils.  The  business  relationships  between  the  Ojibwe  and  the  fur 
traders  were  not  always  equitable,  and  the  French  were  soon  followed  other  Europeans  - 
including  explorers,  soldiers,  entrepreneurs,  lumbermen,  land  developers,  settlers  and 
politicians  -  who  wanted  much  more  than  furs.  These  people  were  after  the  land  and 
natural  resources  of  the  Ojibwe,  and  in  the  1840s  they  began  negotiating  what  they  wanted 
by  treaty.  Over  the  next  several  decades,  the  white  society  which  was  taking  hold  in 
Minnesota  managed  to  acquire  more  and  more  land.  The  Mille  Lacs  Band  dealt  with  these 
changes,  and  maintained  a  presence  throughout  their  homeland. 

During  the  Dakota  War  of  1862,  Ojibwe  warriors  helped  the  federal  govemment  defend 
U.S.  Army  post  Fort  Ripley  from  attack  by  neighboring  tribes.  For  this,  it  was  recognized 
through  treaty  that  Mille  Lacs  People  should  never  be  removed  from  their  lands;  hence, 
they  were  called  the  non-removable  Mille  Lacs  Band  of  Ojibwe. 

Unfortunately,  this  treaty  was  almost  immediately  violated,  and  the  lumbermen  and 
developers  continued  to  take  over  the  Band's  homeland.  By  the  end  of  the  nineteenth 
century,  only  a  few  hundred  Band  members  remained  on  the  remnants  of  the  Mille  Lacs 
Reservation.  On  top  of  this,  the  federal  govemment  had  been  taking  steps  to  overwhelm 
American  Indian  society  and  force  Native  Peoples  to  join  the  Euro- American  society.  The 
Ojibwe  religion  was  banned,  the  teaching  of  Ojibwe  language  and  culture  was  all  but 
forbidden,  rights  of  self  govemment  were  virtually  taken  away,  and  the  traditional  means 
of  making  a  living  was  made  practically  impossible.  Even  after  the  great  land-grabs  and 
removal  efforts  had  ceased,  the  damage  had  been  done.  Little  was  left  for  the  Mille  Lacs 
Band  but  decades  of  poverty,  powerlessness  and  despair. 

Sustained  by  Strong  Leaders 

Self-sufficiency  and  self-determination  are  the  two  most  important  objectives  of  any 
sovereign  nation.  That's  why  the  Mille  Lacs  Band  has  fought  for  the  right  to  establish  its 
own  form  of  govemment,  its  own  types  of  govemment  departments,  and  its  own  laws  and 
judicial  system.  The  Mille  Lacs  Band  is  fully  aware  that  only  by  governing  itself  will  it 
truly  be  able  to  determine  its  own  future. 

After  white  society  destroyed  the  hunting/fishing/gathering  economy  that  had  sustained  the 
Mille  Lacs  Band  for  centuries.  Band  members  struggled  for  generations  to  find  a  niche  in 
the  new  economic  system  that  had  been  imposed  by  outside  forces.  They  sought  economic 
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development  for  the  Mille  Lacs  Reservation  through  a  number  of  tribal-owned  businesses, 
none  of  which  was  able  to  succeed  in  the  region's  economically-depressed  marketplace, 
despite  the  hard  work  of  Band  members  and  the  best  intentions  of  financial  backers.  The 
result  was  long-term  economic  stagnation  on  the  reservation,  manifested  by  a  40  percent 
_unemploymenI  rate,  a  crumbling  local  infi:astructure,^and  a  cycle  of  poverty  which  ground 
away  at  the  hope  of  a  better  future  for  the  children. 

Fortunately,  strong  Mille  Lacs  Band  leaders  -  like  Sam  Yankee  in  the  1960s  and  Arthur  Gahbow 
in  the  1970s  and  80s  -  worked  tirelessly  to  reverse  the  effects  of  150  years  of  abuse  and  neglect. 
Slowly,  inroads  were  made  toward  the  ultimate  goal:  regaining  control  of  the  Band's  destiny. 

Finally,  in  the  late  1980s,  Tribal  Chairman  Arthur  Gahbow  tried  a  new  method  to  pursue 
the  economic  development  and  prosperity  which  had  eluded  the  Mille  Lacs  Reservation  for 
so  long.  Inspired  by  passage  of  the  federal  government's  Indian  Gaming  Regulatory  Act 
(IGRA)  in  1988,  which  acknowledged  the  right  of  American  Indians  to  make  gaming 
compacts  with  the  states  where  their  reservations  are  located,  Gahbow  led  the  way  into  a 
new  tribal  enterprise  -  casino  gaming. 

TURNING  POINT:    ESTABLISHMENT  OF  THE  GRAND  CASINOS 

In  1990,  Gahbow  and  the  Mille  Lacs  Band's  tribal  government  approved  the  financial 
backing  necessary  to  invest  $3  million  in  refurbishing  a  former  electronics  plant  that  stood 
on  District  I  of  the  reservation.  The  old  building  was  converted  to  an  18,000  square  foot 
casino  featuring  a  modest  number  of  slot  machines  and  blackjack  tables.  At  first,  it  was 
estimated  that  the  gaming  business  would  be  a  fairiy  small-scale  success  and  create  just 
enough  in  jobs  and  revenue  to  give  the  reservation  economy  a  boost.  But  the  casino  took 
off  from  the  very  first  day  the  doors  opened,  and  before  long,  it  employed  more  than  400 
people,  was  bringing  in  almost  3,000  players  a  day,  and  was  making  an  impact  felt  far 
beyond  the  Mille  Lacs  Reservation  by  growing  the  economy  of  the  entire  region. 

In  all  of  this,  the  Mille  Lacs  Band  was  assisted  by  Grand  Casinos,  Inc.,  a  casino 
management  firm,  which  helped  operate  the  business  and  plan  and  finance  expansion  of 
tribal  casino  operations.  Working  with  Grand  Casinos,  Inc.,  the  Mille  Lacs  Band's  tribal 
government  forged  business  plans  that  called  for  adding  106,000  square  feet  to  the  Mille 
Lacs  facility  and  eventually  building  a  separate  gaming/entertainment  complex  in  the  Lake 
Lena  (Hinckley)  district.  Once  these  plans  were  finalized,  a  series  of  massive  construction 
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projects  was  undertaken,  culminating  with  the  opening  of  the  new  Grand  Casino  Mille  Lacs 
facility  on  April  5,  1991,  followed  by  Opening  Day  at  Grand  Casino  Hinckley  on  May  15, 
1992. 

In  the  very  short  time  that  has  elapsed  since  then.  Grand  Casino  Mille  Lacs  and  Grand 
Casino  Hinckley  have  become  two  of  the  Midwest's  finest  and  most  successful 
entertainment  businesses.  As  a  result,  casino  revenues  have  allowed  the  Mille  Lacs  Band 
to  continue  the  challenging  tasks  of  re-establishing  a  cultural  identity,  returning  to  economic 
self-sufficiency  and  rebuilding  the  reservation.  The  Band  is  still  a  long  way  from 
completing  those  tasks  -  a  century-and-a-half  of  abuse  and  neglect  cannot  be  reversed  in  a 
few  short  years.  But  the  Grand  Casinos  have  provided  an  excellent  start  and  placed  the 
Band  in  an  exciting  new  role:  beconiing  the  driving  force  behind  bringing  prosperity  to 
everyone  in  the  entire  region. 

REINVIGORATING  THE  REGION 

The  areas  of  Minnesota  which  surround  the  Mille  Lacs  Reservation  were  once  dominated  by  slow, 
seasonally  driven  economies  and  marginal  economic  development.  But  the  success  of  the  Grand 
Casinos  has  reinvigorated  regional  economies  by  creating  hundreds  of  new  jobs,  generating 
millions  of  dollars  in  new  tax  revenues,  reducing  local  dependence  on  government  assistance, 
pumping  in  vast  sums  of  new  money,  and  fostering  an  improved  business  climate  which  has 
produced  enormous  opportunities  for  both  existing  businesses  and  new  business  development. 

More  Jobs 

When  the  Mille  Lacs  Band's  first  casino  opened  in  1991,  it  was  anticipated  that  it  would  create  450 
new  jobs.  Four  years  later,  with  two  successful  gaming  businesses  in  operation,  the  Grand 
Casinos  directly  employ  over  2,200  people  -  nearly  five  times  the  number  originally  projected. 
Unemployment  on  the  Mille  Lacs  Reservation  has  subsequently  fallen  from  40  percent  to  a  level 
comparable  with  the  national  average.  But  even  so,  80  percent  of  Grand  Casino  jobs  are  held  by 
non-Indians  -  neighbors  of  the  reservation  who  share  the  need  for  full-time,  stable  employment 
with  good  wages  and  benefits.  Since  1991,  the  Grand  Casino  payroll  has  pumped  over  $92 
million  into  regional  economies. 

The  gaming  businesses  have  also  stimulated  the  creation  of  jobs  outside  of  the  casinos  by  fostering 
conditions  which  allow  local  employers  to  expand  their  workforces.  The  casinos  accomplish  this 
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by  purchasing  enormous  amounts  of  goods  and  services  from  local  companies,  and  by  attracting 
millions  of  visitors  who  bring  new  money  to  spend  with  local  retailers,  restaurants,  hotels/resorts, 
personal  service  providers,  gas  stations,  hospitality  businesses,  and  others.  In  fact,  neighboring 
businesses  have  hired  2,400  additional  employees  to  keep  up  with  the  increased  demand,  creating  a 
wide  range  of  new  job  opportunities  outside  of  the  casinos. 

More  Tax  Revenue 

New  jobs  related  to  casino  businesses  have  fueled  a  dramatic  increase  in  the  amount  of  tax 
revenues  generated  locally  for  both  the  federal  and  state  government.  Employee  wages 
paid  by  the  Grand  Casinos  alone  have  generated  almost  $2 1  million  in  federal  taxes  and 
over  $5  million  in  state  taxes  since  1991.  Meanwhile,  millions  more  in  tax  revenues  have 
become  available  through  the  creation  of  new  non-casino  jobs  and  businesses  which 
wouldn't  exist  without  the  robust  economic  environment  the  gaming  enterprises  have  made 
possible.  The  addition  of  the  Grand  Casino  properties  has  helped  to  drive  up  the  value  of 
neighboring  properties  -  a  fact  which  has  contributed  significantly  to  tax  base  growth  in 
many  towns  and  cities.  For  example,  the  city  of  Hinckley  reports  growth  in  its  tax  base  of 
5 1  percent  since  Grand  Casino  came  to  town,  and  municipal  officials  expect  further 
increases  in  the  future. 

But  the  casinos  don't  just  generate  tax  revenues  -  they  actually  help  the  Mille  Lacs  Band  to  save 
taxpayers'  money.  The  Band's  tribal  government  taxes  their  own  Grand  Casinos  profits  100 
percent  and  then  uses  that  money  to  fund  many  public  works  projects  which  benefit  the  reservation 
and  the  surrounding  communities.  These  projects  have  included  new  roads,  medical  facilities,  and 
an  improved  water  sanitation  system.  In  this  manner,  the  Mille  Lacs  Band  has  already  spent 
almost  $13  miUion  of  their  own  money  for  public  buildings,  $4. 1  miUion  more  for  roads  and 
utilities,  and  $4.7  million  for  housing  -  without  state  or  federal  taxpayer  funds. 

Decreased  Government  Assistance 

The  Grand  Casinos  have  also  contributed  indirectly  to  taxpayer  savings  by  helping  to  decrease  the 
local  population's  dependence  on  government  assistance.  Because  more  good  jobs  are  now 
available  in  the  region  thanks  to  gaming  businesses,  the  number  of  people  in  Aitkin,  Pine, 
Morrison  and  Mille  Lacs  Counties  who  rely  on  help  from  programs  like  Aid  to  Families  with 
Dependent  Children  has  decreased.    In  fact,  the  Minnesota  state  government  estimates  that  it's 
saving  as  much  as  $7  million  a  year  in  welfare  costs  statewide  because  of  casino  jobs. 
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And  while  such  statistics  take  in  both  Indians  and  non-Indians,  it  should  be  noted  that  Mille  Lacs 
Band  members  have  particularly  reduced  their  dependence  on  government  assistance  -  where  most 
of  the  famihes  on  the  Mille  Lacs  Reservation  once  Uved  below  the  federal  poverty  Une,  many  have 
seen  their  income  increase  dramatically  thanks  to  Grand  Casino  opportunities. 

Pumping  New  Money  Into  Local  Economies 

Construction 

The  building  and  expansion  of  the  Grand  Casinos  has  created  a  S30  million  construction  boom  for 
local  contractors,  excavators,  building  materials  dealers,  carpenters,  plumbers,  electricians,  and 
other  tradespeople.  Milhons  of  dollars  more  have  been  pumped  into  local  economies  through  the 
region's  construction  industry  as  other  businesses  -  ranging  from  fast-food  restaurants  to  hotels  to 
convenience  stores  -  have  been  built  or  expanded  to  take  advantage  of  increased  consumer  traffic 
associated  with  the  casinos.  In  addition,  the  recent  rebuilding  of  the  Mille  Lacs  Reservation  has 
injected  another  $22  million  into  the  local  construction  industry  while  creating  jobs  for  over  150 
Band  members  and  other  Indian  tradespeople. 

Casino  Spending  On  Goods  and  Services 

The  Grand  Casinos  are  excellent  customers  for  other  local  businesses.  Since  1991,  the  Mill?  Lacs 
Band's  gaming  enterprises  have  purchased  over  $  1 5  million  worth  of  goods  and  services  from 
neighboring  businesses,  which  has  helped  them  expand  their  operations  and  hire  new  workers. 
Many  food,  beverage,  paper  products,  and  institutional  supplies  distributors  have  said  that 
servicing  the  Grand  Casinos  has  stimulated  a  remarkable  increase  in  their  annual  business.  For 
example,  the  Onamia  Bakery  has  sometimes  had  to  temporarily  close  its  retail  operations  in  order  to 
catch  up  with  the  high  demands  of  its  contract  for  supplying  baked  goods  to  Grand  Casino  Mille 
Lacs. 

Increased  Consumer  Traffic 

The  Grand  Casinos  bring  five  milUon  visitors  to  the  region  every  year,  15  percent  of  them  from 
outside  of  Minnesota.  These  visitors  are  avid  consumers  who  bring  significant  amounts  of  money 
to  spend,  adding  millions  of  dollars  to  local  economies.  The  fact  that  the  casinos  are  open 
throughout  the  year  has  kept  increases  in  consumer  traffic  steady  during  months  when  the  region 
formerly  suffered  due  to  the  highly  seasonal  nature  of  its  pre-casino  business  base.  Local  hotel 
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occupancy  rates  are  up  since  the  Grand  Casinos  opened,  and  virtually  every  other  type  of  local 
business  wliich  depends  on  a  constant  influx  of  customers  reports  similar  increases  in  activity. 

Besides  attracting  millions  of  potential  consumers  to  the  region  simply  by  promoting  gaming 
enterprises,  the  casinos  also  keep  money  flowing  locally  by  actively  helping  their  neighbors 
market  goods  and  services  to  casino  customers.  The  Area  Relations  Department  at  each  of  the 
Grand  Casinos  assists  neighboring  companies  and  organizations  in  harnessing  the  visibility  and 
drawing-power  of  the  gaming  operations.  In  addition  to  sharing  marketing  expenise  and 
promotional  opportunities,  the  casinos  also  create  partnerships  that  pass  Grand  Casino  patrons 
along  to  other  businesses. 

New   Businesses 

To  date,  55  new  local  businesses  have  opened  as  a  direct  result  of  increased  demand  and 
opportunities  created  by  Grand  Casino  Mille  Lacs  and  Grand  Casino  Hinckley.  Some  of  these 
include  10  restaurants,  seven  hotels,  three  gas  stations,  two  convenience  stores,  an  amphitheater, 
an  RV  park,  an  18-hole  golf  course,  an  outlet  mall,  and  an  auto  parts  store. 

Charitable  Donations 

A  portion  of  proceeds  from  the  Grand  Casinos  are  fed  directly  back  into  the  region  through 
charitable  donations  to  law  enforcement  agencies,  hospitals,  food  shelves,  and  other  organizations 
or  projects  which  serve  the  entire  community.  So  far.  Grand  Casinos  have  given  nearly  $500,000 
in  donations. 

REBUILDING  THE  RESERVATION 

Unlike  some  other  Indian  tribes  or  bands  that  distribute  the  money  they  earn  from  casinos 
directly  to  tribal  members,  Mille  Lacs  Band  members  decided  to  have  their  tribal 
government  spend  casino  revenues  on  projects  that  would  benefit  the  entire  Band  and  the 
surrounding  community. 

While  building  local  business  and  economic  development  is  an  important  goal  that  has  been 
accomplished  by  the  casinos,  it's  just  part  of  the  picture.  The  purpose  of  creating  a  successful 
gaming  enterprise  was  to  develop  a  tool  that  would  provide  the  resources  needed  to  strengthen 
basic  OJibwe  traditions. 
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Central  to  Ojibwe  culture  is  the  concept  of  community  -  people  living  and  working  together  with 
an  emphasis  on  harmony  and  a  shared  sense  of  place.  But  while  the  Ojibwe  spiritual  concept  of 
community  has  endured  for  centuries,  the  physical  community  was  neglected  for  decades.  With 
the  opening  of  the  Grand  Casinos,  the  Mille  Lacs  Band  has  developed  the  economic  power 
necessary  to  restore  their  community  without  dependence  on  others.  So,  in  response  to  a  mandate 
from  Band  members,  casino  revenues  have  been  funneled  into  projects  and  services  around  the 
reservation  and  beyond  which  will  accommodate  the  current  and  future  needs  of  the  Band. 

Income  from  the  Grand  Casinos  is  used  to  fund  and  support  tribal  public  buildings  and  facilities, 
education  system,  health  programs,  housing  and  infrastructure  projects,  legal  system,  law 
enforcement,  natural  resources  management,  social  programs,  tribal  government  administration, 
business  development,  long-term  savings,  and  other  programs.  The  Mille  Lacs  Band  is 
particularly  proud  of  the  fact  that  it  was  the  first  Indian  tribe  or  band  in  the  United  States  to  use 
casino  revenues  to  back  community  development  bonds,  which  have  raised  over  $20  million  for 
building  schools,  medical  facilities,  housing,  roads,  and  utilities. 

As  the  following  section  will  demonstrate,  progress  in  rebuilding  the  reservation  has  been  very 
encouraging,  but  it's  not  nearly  complete.  The  Mille  Lacs  Band  must  be  allowed  to  continue 
developing  and  expanding  its  economic  base  while  solidifying  its  position  as  a  sovereign  nation  in 
order  to  complete  the  work  it  has  begun. 

Public  Buildings  and  Facilities 

Mille  Lacs  and  Lake  Lena  Ceremonial  Buildings 

Structures  intended  for  coimnunal  use  on  the  Mille  Lacs  Reservation  have  been  inadequate  -  and  in 
some  cases  non-existent  -  for  many  years.  A  particularly  sad  example  of  that  situation  was  the  fact 
that  there  had  not  been  a  reservation  building  designed  specifically  for  use  in  Ojibwe  spiritual 
ceremonies  since  the  1940s.  Continuing  the  practice  of  spiritual  ceremonies  is  vital  to  preserving 
the  Mille  Lacs  Band's  culture  and  sense  of  community,  so  when  income  from  the  Grand  Casinos 
made  it  possible,  the  first  item  on  the  agenda  was  to  construct  new  ceremonial  buildings  at  Mille 
Lacs  and  Lake  Lena. 

The  beautiful  new  buildings  were  designed  around  the  circular  "gathering  space"  concept  that  is  so 
important  in  Ojibwe  culture  and  which  dominates  communal  activities.  Wood  was  used  as  the 
primary  building  material,  both  because  of  its  traditional  role  in  Ojibwe  structures  and  because  it 
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enhances  the  aesthetic  blend  between  the  buildings  and  the  woodlands  which  surround  them.  The 
design  of  the  buildings  preserves  the  natural  features  of  the  land  and  reflects  the  strong  relationship 
between  the  Mille  Lacs  Band  and  the  elements  of  its  environment. 

Powwow  Grounds 

Ceremonial  powwows  play  an  important  role  in  the  spiritual,  cultural  and  social  life  of  American 
Indians,  providing  opportunities  to  participate  in  singing  and  dancing,  to  hear  the  words  of  Elders 
and  leaders,  to  enjoy  traditional  foods  and  activities,  and  to  gather  with  family  and  friends. 
Because  powwows  are  so  significant  to  the  preservation  of  traditions.  Grand  Casino  income  was 
used  to  build  and  landscape  a  powwow  grounds  site  on  the  shores  of  Mille  Lacs  Lake.  The  new 
powwow  grounds  feature  a  ceremonial  meeting  circle  surrounded  by  bleacher-style  seating,  picnic 
tables,  and  plenty  of  room  for  outdoor  activities,  along  with  a  camping  area  with  RV  hook-ups  to 
accommodate  those  who  come  from  all  over  the  United  States  and  Canada  to  participate  in  the  Mille 
Lacs  Band's  ceremonial  gatherings. 

East  Lake  and  Lake  Lena  Community  Centers 

Community  life  is  an  essential  element  of  Ojibwe  culture,  so  the  Mille  Lacs  Band  is  investing 
Grand  Casino  money  in  the  building  of  a  modem  community  center  to  serve  the  East  Lake  District 
of  the  reservation,  and  another  for  use  by  the  people  of  the  Lake  Lena  District.  Currently  under 
construction,  the  new  East  Lake  and  Lake  Lena  community  centers  will  each  be  the  hub  of 
community  life  in  their  district.  Each  center  will  feature  convenient  access  to  tribal  government  as 
well  as  health  and  human  services  while  providing  space  for  social,  ceremonial  and  spiritual 
activities. 

Shaw  Bash  Kung  Elderly  Center 

In  1994,  Grand  Casino  dollars  were  used  to  renovate  an  existing  reservation  building  and  create 
the  Shaw  Bash  Kung  Elderly  Center.  Named  for  the  great  Mille  Lacs  Band  Chief  who  led  his 
people  during  the  mid-nineteenth  century,  the  new  center  offers  Elders  the  opportunity  to 
participate  in  a  variety  of  activities,  such  as  basket  and  blanket  socials,  garage  sales,  bingo,  a 
sewing  club,  and  a  card  night.  The  center  also  serves  Elders  a  nutritious  noon  meal  free  of  charge 
every  weekday.  The  Band  has  a  van  to  transport  Elders  who  have  difficulty  traveling  to  the  center 
on  their  own. 
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Mille  Lacs  Indian  Museum 

Since  1960,  the  Mille  Lacs  Band  has  supported  the  Minnesota  Historical  Society  in  its  operation  of 
the  Mille  Lacs  Indian  Museum  to  educate  and  inform  visitors  about  the  history  of  the  Mille  Lacs 
Ojibwe.  The  museum  was  closed  in  1992  to  make  way  for  a  new  building  four  times  its  size, 
which  is  scheduled  to  open  in  1996.  The  new  Mills  Lacs  Indian  Museum  will  feature  exhibits  on 
traditional  and  contemporary  Mille  Lacs  culture.  Visitors  to  the  crafts  training  and  demonstration 
room  will  be  able  to  talk  with  Mille  Lacs  craftspeople  as  they  work  on  baskets,  beadwork  and  other 
traditional  Indian  art  forms.  Outside  the  crafts  room,  an  outdoor  program  space  will  be  used  for 
demonstrations  of  maple  sugar  processing,  wild  rice  harvesting,  canoe  construction,  and  other 
traditional  skills.  Seminars  and  lectures  will  also  be  offered  throughout  the  year.  The  museum  is  a 
popular  destination  for  Mille  Lacs  tourists  and  area  schoolchildren,  and  it  is  expected  to  welcome 
12,000  visitors  a  year  when  the  new  building  opens. 

Education  System 

Nay  Ah  Shing  Schools 

For  decades,  Mille  Lacs  People  had  no  choice  but  to  send  Mille  Lacs  Band  children  to  public 
schools  that  ignored  their  heritage  and  exposed  them  to  racial  prejudices.  Sadly,  the  result  was  low 
self-esteem  and  a  high  drop-out  rate  among  Mille  Lacs  students.  In  the  1970s,  the  Band  made  the 
first  efforts  to  reverse  this  situation  by  establishing  the  original  Nay  Ah  Shing  school  on  the  Mille 
Lacs  Reservation.  Unfortunately,  limited  funds  for  the  school's  facilities,  staff,  books  and 
equipment  prevented  the  tribal  education  system  from  being  everything  the  tribe  wanted  it  to  be  for 
the  children. 

But  municipal  bonds  funded  by  Grand  Casino  income  provided  $6.7  million  to  build  and  equip  the 
all-new  Nay  Ah  Shing  Lower  School  (serving  Band  children  from  pre-school  age  to  third  grade) 
and  Nay  Ah  Shing  Upper  School  (for  students  in  grades  four  through  12),  which  opened  in  time 
for  the  1993-94  school  year.  In  addition  to  spacious  and  functional  modem  classrooms,  the  Nay 
Ah  Shing  Schools  feature  a  computer  room,  an  art  room,  an  improved  library,  and  gymnasiums. 
These  faciUties  accommodate  a  comprehensive  curriculum  which  promotes  excellence  in  academic 
subjects  such  as  mathematics  and  science,  combined  with  Ojibwe  cultural,  history  and  language 
studies  that  are  unavailable  in  the  public  schools.  The  goal  of  this  curriculum  -  and  of  the  Band's 
entire  educational  system  -  is  to  prepare  students  to  compete  in  higher  education  and  the 
workplace,  while  helping  them  to  maintain  their  unique  cultural  identity  as  Native  Peoples. 
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Other  services  provided  through  the  Nay  Ah  Shing  Schools  include  free  breakfast  and  lunch  for  all 
K-12,  child  care,  and  Head  Start  students,  and  free  transportation  to  school  for  all  children 
enrolled,  no  matter  where  they  live. 

Day  Care  and  Head  Start 

Thanks  in  part  to  dollars  generated  by  the  Grand  Casinos,  the  Nay  Ah  Shing  Lower  School  is  able 
to  operate  a  day  care  center  that  offers  audited,  professional  supervision  for  children  age  six  weeks 
and  older.  The  reasonably-priced  day  care  services  are  open  to  both  Band  members  and  non-Band 
members,  and  are  available  on  weekdays  and  weekends. 

Grand  Casino  revenues  also  provided  the  resources  necessary  to  allow  Mille  Lacs  Chief  Executive 
Marge  Anderson  to  lead  a  federal  legislative  effort  that  improved  the  Indian  Head  Start  Program  on 
the  Mille  Lacs  Reservation  and  for  American  Indians  all  over  the  country.  Because  of  Chief 
Anderson's  work  in  this  area,  residency  and  income  guidelines  have  been  modified  so  that  the 
Indian  Head  Start  Program  offered  at  Nay-Ah-Shing  Lower  School  -  which  is  designed  to  prepare 
the  youngest  students  for  elementary  education  -  can  now  serve  greater  numbers  of  Band  children. 

College  Scholarships  and  Internships 

One  of  the  most  important  investments  made  with  money  from  Grand  Casino  profits  is  in  a 
scholarship  fund  for  higher  education.  This  scholarship  program  was  created  so  that  any  Mille 
Lacs  Band  member  who  wishes  to  pursue  a  college,  technical  college,  or  university  education  can 
afford  to  do  so.  By  providing  this  type  of  opportunity,  the  Band  is  making  it  possible  for  each  of 
member  to  fully  develop  his  or  her  own  potential  and  then  return  to  the  reservation  and  share  that 
potential  with  other  Band  members  -  by  serving  as  teachers  in  the  schools,  managers  in  the 
businesses,  doctors  in  the  medical  faciliues,  and  more. 

Meanwhile,  for  those  students  who  need  practical  experience  in  addition  to  higher  education. 
Grand  Casino  income  helps  support  the  tribal  government's  efforts  to  arrange  internships  for  Mille 
Lacs  Band  college  students  in  the  field  of  each  individual's  choice. 

Executive  Development  Program 

Thanks  to  the  partnership  with  Grand  Casinos,  Inc.,  Band  members  employed  by  the  Grand 
Casinos  have  access  to  the  Executive  Development  Program.  The  program  hand-picks  Band 
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members  who  show  exceptional  interest  and  potential  in  the  gaming  industry  and  pays  them  to 
attend  college  so  they  can  obtain  the  education  needed  for  moving  into  management-level  positions 
within  the  casinos. 

Health  Programs 

Not  long  ago,  doctors  were  only  available  on  the  Mille  Lacs  Reservation  half  of  the  week,  so  sick 
children  and  Elders  often  had  to  travel  long  distances  if  they  needed  medical  attention  beyond 
routine  care.  As  a  result,  many  Mille  Lacs  Band  members  simply  went  without  health  care. 

But  recently.  Grand  Casino  income  backed  community  development  bonds  which  provided  over 
$2  million  to  build  the  new  Ne-Ia-Shing  Clinic  -  a  state-of-the-art  comprehensive  health  facility 
located  in  District  I  of  the  Mille  Lacs  Reservation.  Ne-Ia-Shing  features  six  examining  rooms,  a 
three-chair  dental  office,  a  treatment  room  for  routine  surgeries,  a  high-tech  laboratory,  audiology 
and  optometry  programs,  a  modem  x-ray  department,  a  full-service  pharmacy,  and  chemical 
dependency/social  service  facilities.  The  clinic  is  staffed  by  five  family  practice  physicians  and 
three  physician  assistants,  a  dentist  and  dental  assistant,  a  registered  nurse,  an  LPN,  chemical 
dependency  counselors,  a  social  worker,  an  x-ray/lab  technician,  and  medical  records 
professionals*  In  addition,  an  internist,  a  general  surgeon,  and  an  orthopedic  surgeon  are  also 
regularly  scheduled  to  serve  Ne-Ia-Shing  patients. 

The  Ne-Ia-Shing  Clinic  is  operated  as  a  non-profit  business  serving  both  Indians  and  non-Indians. 
The  clinic  is  expected  to  accommodate  between  10,000  and  12,000  patient  visits  each  year,  15 
percent  of  them  from  non-Indians. 

While  the  Ne-Ia-Shing  CHnic  is  designed  to  serve  people  from  all  districts  of  the  reservation  and 
throughout  the  surrounding  area,  the  Band  is  also  considering  using  Grand  Casino  dollars  to  build 
another  health  facility  in  District  HI.  In  February  1994,  the  Band  signed  a  letter  of  intent  with  the 
University  of  Minnesota  Health  System  (UMHS)  to  consider  a  joint  venture  that  would  construct  a 
new  fiiU-service  medical  clinic  in  the  Lake  Lena  Community  near  Hinckley.  According  to  the 
terms  of  the  letter,  the  Band  would  purchase  the  necessary  land  and  equipment  and  build  the  clinic, 
then  lease  the  facility  and  equipment  to  UMHS,  which  would  staff  and  manage  the  facility. 
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Housing  Projects 

Revenues  from  Grand  Casinos  help  fund  the  Mille  Lacs  Band  Housing  Authority  so  that 
affordable,  attractive,  safe  and  comfortable  housing  will  eventually  be  a  fact  of  life  for  everyone  on 
the  Mille  Lacs  Reservation.  Since  the  casinos  opened,  the  Band  has  spent  $4.7  million  building  70 
new  single-family  homes  and  renovating  existing  homes. 

The  Housing  Authority  has  created  a  mortgage  program  that  allows  qualified  Band  members  to 
purchase  a  new  home.  In  addition,  the  Housing  Authority  gives  Band  members  access  to  many 
programs  offered  by  the  federal  government's  Department  of  Housing  and  Urban  Development, 
including  the  Mutual  Help  Program,  which  assists  people  with  funding  to  build  their  own  homes, 
and  a  rental  program  for  those  with  lower  incomes.  The  Housing  Authority  also  runs  a 
Maintenance  Department  to  assist  Band  Elders,  people  with  disabilities,  and  those  who  live  in 
Band-owned  rental  units  with  plumbing,  heating,  electrical,  large  appliance,  septic  system 
problems,  and  minor  structural  work. 

Happily,  the  Band's  new-found  ability  to  make  decent  homes  available  is  encouraging  Mille  Lacs 
Band  families  to  move  back  to  the  reservation.  As  children  are  bemg  reunited  with  their  aunts  and 
uncles,  cousins  and  grandparents,  the  reservation  community  is  becoming  larger  and  stronger  once 
again. 

Infrastructure  Projects 

Realizing  that  redevelopment  of  the  Mille  Lacs  Reservation  can't  go  very  far  without  adequate 
utilities  and  roads,  the  Mille  Lacs  Band  has  committed  Grand  Casino  revenues  to  bringing  the  basic 
infrastrucmre  up-to-date.  The  Band  obtained  a  $4.3  million  loan  from  the  Farmers'  Home 
Administration  to  provide  the  funding  necessary  for  infrastructure  improvements.  This  loan  will 
be  repaid  with  Grand  Casino  revenues. 

As  part  of  this  effort,  a  new  200,000-gallon  water  tower  was  built  in  1993  to  service  reservation 
homes,  public  facilities,  and  Grand  Casino  Mille  Lacs.  The  Band  has  also  built  a  new  waste-water 
treatment  plant,  and  improved  the  reservation  sewer  system.  Extensive  work  has  been  done  to 
repair  and  rebuild  roads  on  the  Mille  Lacs  Reservation,  and  the  Band  has  invested  in  snow  removal 
equipment  and  other  vehicles  in  order  to  keep  reservation  roads  properly  maintained.  So  far,  the 
use  Mille  Lacs  Band  resources  to  begin  the  massive  task  of  restoring  its  long-neglected 
infrastructure  has  saved  the  federal  government  over  $4  million.     '^ 
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To  date,  these  Mille  Lacs  Band  public  works  construction  projects  have  been  funded 
directly  or  indirectly  through  revenues  from  the  Grand  Casinos: 


Project 

Location 

Cost 

Completion  Date 

Ceremonial  Building 

Mille  Lacs 

$      540,000 

Completed 

Ceremonial  Building 

Lake  Lena 

430,000 

Completed 

Powwow  Grounds 

N4ille  Lacs 

230,000 

Completed 

Clinic 

Mille  Lacs 

2,100.000 

Completed 

Upper  School 

Mille  Lacs 

3,700,000 

Completed 

Lower  School 

Mille  Lacs 

3,000,000 

Completed 

Water  Treatment  Plant 

Mille  Lacs 

600,000 

Completed 

Water  Tower 

Mille  Lacs 

370,000 

Completed 

Wastewater  Treatment 

Mille  Lacs 

1.600.000 

Completed 

Housing 

Entire  Reservation 

4,700,000 

Completed 

Roads  and  Utilities 

Entire  Reservation 

1,600,000 

Ongoing 

Community  Center 

East  Lake 

1,500,000 

Summer  1995 

Communitv  Center 

Lake  Lena 

1.500.000 

Fall  1995 

TOTAL 

$21,870,000* 

♦Not  included  in  this  figure  are  a 

I  proposed  Government  Center  and  a  proposed  Comm 

lunity  Center  in  Mille  Lacs. 

Natural  Resources  Management 

The  Mille  Lacs  Band's  Department  of  Natural  Resources  administers  programs  that  manage  and 
protect  the  environment,  wildlife  and  natural  resources  within  the  Mille  Lacs  Reservation.  In 
1995,  the  Band  will  use  Grand  Casino  revenues  and  federal  revenues  to  develop  and  implement  the 
following  efforts: 

•  An  on-going  diagnostic  water  quality  smdy  of  Mille  Lacs  Lake  to  establish  standards  which 
will  help  preserve  the  lake  for  future  generations; 

•  A  continuing  inventory  of  the  lakes,  rivers  and  streams  within  the  reservation  and  its  trust 
lands; 

•  Study  and  protection  of  the  wetlands  which  cover  about  one-third  of  the  reservation  and  play  a 
crucial  role  in  preserving  wildlife  while  balancing  the  local  ecosystem; 

•  Study  and  reduction  of  air,  water  and  soil  pollutants  that  cannot  be  traced  to  any  particular 
source; 
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•  Control  of  the  contamination  of  the  region's  ground  water  caused  by  underground  injection 
wells;  and 

•  Adding  lands  to  the  reservation. 

Law  Enforcement 

The  Mille  Lacs  Band  has  estabhshed,  staffed  and  equipped  a  fuU-time  tribal  police  department. 
This  department  is  fully  funded  through  Band  taxes  and  casino  revenues.  In  an  arrangement 
unique  in  Miimesota  and  also  nationally,  the  tribal  police  force  is  authorized  to  enforce  laws  against 
all  people  who  commit  crimes  on  the  reservation,  including  non-Indians.  In  addition,  a  mutual  aid 
agreement  between  the  tribal  police  department  and  the  Niille  Lacs  County  Sheriffs  Department 
authorizes  tribal  officers  to  enforce  state  law  on  lands  outside  of  the  reservation,  and  to  use  the 
facilities  of  the  Mille  Lacs  County  Jail. 

Long-Term  Savings 

In  order  to  help  assure  a  bright  future  for  Mille  Lacs  Band  members  -  particularly  Elders  and 
children  -  the  Band  has  invested  in  various  long-term  savings  instruments,  all  of  which  have  been 
designed  to  keep  its  money  working  for  years  to  come.  In  1995,  the  Band  will  add  another  SI 
million  to  these  funds. 

Business  Development 

The  successful  gaming  enterprises  have  helped  the  Mille  Lacs  Band  come  a  long  way  in  rebuilding 
the  reservation,  but  there  is  still  have  a  long  way  to  go,  and  the  Band  is  not  willing  to  bet  that  a 
reservation  economy  based  solely  on  the  Grand  Casinos  will  ensure  that  all  objectives  will  be  met. 
That's  why  the  Band  has  invested  in  feasibiUty  studies  aimed  at  identifying  other  industries  which 
could  succeed  on  the  reservation,  with  the  goal  of  broadening  its  business  base  beyond  gaming. 
The  Mille  Lacs  Band  has  also  established  a  Corporate  Commission,  made  up  of  Mille  Lacs 
government  officials  and  top  executives  from  many  of  Minnesota's  leading  corporations,  to  further 
advance  the  objective  of  significantly  diversifying  the  economy  within  the  next  five  years. 

Tribal  Government  Administration 

Income  from  the  Grand  Casinos  is  allocated  for  uibal  government  projects  and  programs.  By 
using  the  money  in  this  manner,  the  Band  has  greatly  reduced  its  dependence  on  county,  state  and 
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federal  agencies,  which  has  strengthened  its  ability  to  determine  its  own  destiny  in  these  important 
matters. 

Casino  revenues  have  also  helped  fund  an  increase  in  the  services  which  the  tribal  government  can 
provide,  so  the  objectives  and  policies  of  tribal  government  are  carried  out  more  efficiently,  and 
with  less  reliance  on  outside  assistance.  This  expansion  of  services  has  also  created  new  job 
opportunities  for  Band  members. 

Perhaps  most  importantly,  the  progress  and  prestige  gained  through  the  success  of  the  casino 
businesses  has  made  Band  members  more  aware  of  tribal  government,  and  more  inclined  to 
participate  in  it.  Young  people  are  taking  an  increased  interest  in  the  government  process,  in  Band 
affairs,  and  in  becoming  future  leaders.  Casino  revenues  also  help  provide  internship  and 
educational  opportunities  to  reinforce  their  interest. 

THERE  IS  STILL  PROGRESS  TO  BE  MADE 

Comparing  the  progress  on  the  Mille  Lacs  Reservation  today  with  the  situation  just  five 
years  ago,  it's  easy  to  see  that  the  successes  of  the  Grand  Casinos,  combined  with 
redoubled  efforts  to  pursue  self-determination  through  self-governance  of  its  sovereign 
nation  -  have  helped  the  Mille  Lacs  Band  come  a  long  way  in  reversing  the  effects  of 
poverty,  powerlessness  and  despair  that  have  shadowed  American  Indian  People  for  so 
long. 

But  while  progress  has  been  made,  there  is  still  so  much  that  needs  to  be  done.  Family  and 
individual  income  levels  on  the  reservation  are  still  well  below  the  national  average.  Many 
of  the  Elders  still  live  in  sub-standard  houses  and  go  without  proper  nutrition  and  medical 
care.  Children  still  need  more  care  for  their  basic  needs,  more  books  and  teachers  in  their 
schools,  more  opportunities  in  their  lives,  more  security  in  their  future.  And  all  American 
Indians  still  face  racism  and  those  who  would  stand  in  the  way  of  self-determination  and 
economic  development  for  reasons  of  greed,  envy  or  ignorance. 

That  is  why  it  is  important  for  the  Mille  Lacs  Band  to  keep  its  casino  revenues  working  for 
the  good  of  the  its  people  and  its  neighbors,  to  maintain  and  diversify  its  gaming 
enterprises,  and  to  grow  as  a  successful  nation  free  from  dependence  on  -  or  domination 
by  -  other  governments.  The  Mille  Lacs  Band  is  determined  to  persevere  in  moving 
toward  the  future,  and  it  is  dedicated  to  the  preservation  of  both  its  identity  as  an  Ojibwe 
nation  and  its  role  as  a  member  of  the  larger  American  society. 
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C.      A  SOVEREIGN  NATION  BASED  ON  A 
SEPARATION  OF  POWERS 

The  purpose  of  the  Mille  Lacs  Band's  tribal  government  is  to  promote  the  general  welfare  of  tribal 
citizens  by  establishing  duties,  responsibiUties  and  procedures  for  the  conduct  of  domestic  and 
external  a^airs.  For  many  years,  tribal  government  operated  under  a  single-agency  form  of 
government  known  as  the  Reservation  Business  Committee  (RBC).  However,  the  Band 
determined  that  a  separation  of  powers,  similar  to  that  employed  by  the  United  States  federal 
government  -  which  was  actually  modeled  after  an  American  Indian  leadership  structure  -  would 
be  a  more  effective  and  responsible  way  to  run  the  reservation. 

Separation  of  powers  is  really  power  sharing  between  branches  of  government.  The  three 
branches  of  tribal  government  -  legislative,  executive  and  judicial  -  ensures  through  proper  checks 
and  balances  that  no  entity  of  government  has  absolute  and  arbitrary  power  in  any  particular  area. 
Each  branch  was  created  by  an  official  Band  Statute,  which  specifies  structures  and  functions  as 
follows: 

LEGISLATIVE  BRANCH 

The  Legislative  Branch,  known  as  the  Band  Assembly,  is  empowered  to  enact  laws  which 
regulate  the  internal  and  external  affairs  of  the  Band.  Through  legislation,  the  Band 
Assembly  also  appropriates  money  for  each  tribal  government  program. 

One  representative  from  each  of  the  reservation's  three  districts  is  elected  by  the  people  of 
that  district  to  serve  a  four-year  term  as  a  member  of  the  Band  Assembly.  In  addition,  the 
people  of  all  three  districts  elect  the  Band's  Secretary-Treasurer,  who  serves  a  four-year 
term  as  Speaker  of  the  Band  Assembly.  Each  Assembly  is  comprised  of  a  total  of  four 
session  over  two  years.  The  Speaker  may  also  call  a  special  session  any  time  the  Assembly 
is  in  recess.  Meetings  of  the  Band  Assembly  are  always  open  to  Band  members  who  wish 
to  attend. 

EXECUTIVE  BRANCH 

The  Executive  Branch  sees  to  it  that  the  laws  of  the  Band  are  faithfiiUy  executed.  It  has  the 
power  to  conduct  relations  with  all  other  governments  and  their  political  subdivisions;  to 
negotiate  and  execute  agreements,  contracts,  cooperative  and  reciprocity  agreements,  and 
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memoranda  of  understandings  on  behalf  of  the  Band  subject  to  ratification  by  the  Band 
Assembly  as  required  by  Band  Statute.  The  Executive  Branch  also  has  the  authority  to 
administer  contracts  and  grants,  cooperative  and  reciprocity  agreements,  and  memoranda  of 
understandings,  and  to  prepare  annual  budgets  for  all  executive  functions. 

The  top  official  of  the  Mille  Lacs  Band  government  is  the  Chief  Executive,  who  is  elected 
by  Band  members  every  four  years  and  is  empowered  to  appoint  Commissioners,  subject 
to  Band  Assembly  ratification,  who  run  the  various  departments  of  the  Executive  Branch. 
The  various  Commissioners  have  the  authority  to  speak  on  behalf  of  the  Band  and  to 
negotiate  contracts.  Commissioners  oversee  and  set  budgets  for  the  Band's  various 
programs.  The  Administration  Policy  Board  (which  is  responsible  for  general  policy  for 
the  executive  branch)  is  comprised  of  the  commissioners  of  Natural  Resources,  Education, 
Administration,  and  Health  and  Human  Services  and  meets  the  second  Thursday  of  every 
month;  Band  members  are  welcome  to  attend  and  voice  their  opinions. 

JUDICIAL  BRANCH 

The  purpose  of  the  Judicial  Branch  is  to  preserve  and  maintain  justice  and  to  accord  equal 
rights,  equal  protection,  and  equal  opportunity  for  all  Band  members  under  Band  laws  and 
statutes.  The  justice  system,  which  emphasizes  the  non-adversarial  mediation  of  disputes, 
handles  approximately  750  cases  annually.  The  Band's  Chief  Justice  and  Associate 
Justices  are  elected  by  Band  members,  although  the  Chief  Justice  has  the  power  to  fill 
vacancies  that  occur  between  elections.  In  1994,  the  Mille  Lacs  Band  was  instrumental  in 
obtaining  recognition  from  the  federal  government's  Department  of  the  Interior  of  the  tribal 
courts  of  the  Mille  Lacs. 
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D.      ANSWERS  TO  COMMONLY  ASKED  QUESTIONS 

"WHAT  IS  THE  MILLE  LACS  BAND  DOING  WITH  ITS  CASINO  REVENUES?" 

•  Some  Indian  tribes  and  bands  have  decided  to  distribute  the  money  they  earn  from  casinos 
direcdy  to  their  members.  However,  the  Mille  Lacs  Band  does  aoj  distribute  the  money  it 
earns  from  the  Grand  Casinos  directly  to  Band  members.  That's  because  Band  members 
decided  to  have  their  tribal  government  spend  the  money  on  projects  that  would  benefit  the 
entire  Band  and  the  surrounding  community.  Sadly,  there  are  many  critical  areas  of  need 
because  the  Mille  Lacs  Band  -  like  all  Indian  nations  in  this  country  -  has  suffered  for  centuries 
from  neglect  and  outright  abuse. 

•  Income  from  the  Grand  Casinos  is  used  for  the  Mille  Lacs  Band's  health  programs,  education 
system,  housing  and  infrastructure  projects,  legal  system,  law  enforcement,  natural  resources 
management,  social  programs,  tribal  government  administration,  business  development,  long- 
term  savings,  and  other  programs. 

•  Even  though  the  Mille  Lacs  Band  doesn't  disuibute  money  from  the  casinos  to  individual  Band 
members,  the  casinos  are  helping  to  improve  Band  members'  lives  by  creating  new  jobs  and 
stimulating  the  growth  of  jobs  in  other  industries.  Before  the  casinos,  unemployment  on  the 
Mille  Lacs  Reservation  was  40%,  and  60%  of  Indians  on  the  reservation  lived  below  the 
federal  poverty  level.  Today,  unemployment  had  dropped  to  a  level  comparable  with  the 
national  average,  family  incomes  are  up  dramatically,  and  the  number  of  American  Indians  on 
government  assistance  programs  like  welfare  and  AFDC  has  dropped  substantially. 

•  To  make  siu"e  they  are  using  their  money  wisely,  the  Mille  Lacs  Band  has  created  a  Corporate 
Commission  to  find  ways  of  investing  in  other  tribal-owned  businesses,  and  a  Corporate 
Advisory  Board  which  provides  the  Band  with  sound  business  advice. 

•  Although  the  Mille  Lacs  Band  has  made  great  strides  in  the  last  few  years,  it  will  be  many  more 
years  before  Band  members  achieve  a  level  of  education,  health  care,  social  services,  housing, 
and  business  and  economic  development  anywhere  near  the  level  other  Americans  take  for 
granted. 
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'IS  ANYBODY  ELSE  BENEFITING  FROM  CASINOS  BESIDES  THE  INDIANS?" 

'     Absolutely.  The  Mille  Lacs  Band's  Grand  Casinos  have  created  approximately  2,250  new 
jobs,  80%  of  which  are  held  by  non-Indians.    In  addition,  the  Grand  Casinos  have  stimulated 
the  creation  of  an  additional  2,400  jobs  in  neighboring  businesses  like  gas  stations, 
convenience  stores  and  motels.  The  Mille  Lacs  Band  tribal  government  also  employs  132  non- 
Band  members. 

'     All  together,  Minnesota  casinos  have  created  10,350  direct  jobs  and  22,000  indirect  jobs 
according  to  a  1993  study  by  the  state  government.  If  these  jobs  were  attributed  to  a  single 
employer,  tribal  gaming  would  be  the  seventh  largest  employer  in  Minnesota.  And  most  of 
these  newly  created  jobs  -  73%  -  are  held  by  non-Indians. 

'     Nearly  85%  of  casino  jobs  are  full-time  with  health  benefits  and  good  pay.  76%  of  the  jobs 
created  by  casinos  are  in  rural  areas  where  steady  jobs  are  in  short  supply. 

'     Because  more  good  jobs  are  now  available,  the  number  of  people  on  government  assistance 
programs  has  decreased.  For  example,  according  to  a  1992  study  by  financial  analysts  KPMG 
Peat  Marwick,  the  number  of  AFDC  recipients  in  the  counties  surrounding  Indian  casinos 
decreased  16%  during  a  time  when  the  number  of  recipients  in  the  state  as  a  whole  increased  by 
17%.  And  according  to  Minnesota  Planning,  a  division  of  the  state  govemment,Minnesota  is 
saving  as  much  as  $7  million  a  year  in  welfare  costs  because  of  casino  jobs. 

■     Indian  casinos  -  with  their  annual  payroll  of  over  $  1 16  million  -  are  pumping  money  into  the 
economy.  Minnesota  Planning  estimates  the  total  gross  economic  impact  of  casinos  - 
including  employment,  out-of-state  visitation,  and  gaming-related  goods  and  services  -  at 
$1.53  billion. 

'     Since  opening  in  1991,  the  Grand  Casinos  have  bought  nearly  $15  million  worth  of  goods  and 
services  from  neighboring  businesses.  And  each  Grand  Casino  operates  an  Area  Relations 
Department  to  help  neighboring  businesses  harness  the  casinos'  visibility  and  drawing-power 
for  their  own  benefit. 

'     A  portion  of  proceeds  from  the  Grand  Casinos  are  fed  directly  back  into  the  local  region 
through  charitable  donations  to  law  enforcement  agencies,  hospitals,  food  shelves,  and  other 
organizations  or  projects  which  serve  the  entire  community.  So  far,  over  $500,000  has  been 
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given  in  donations.  The  Mille  Lacs  Band  also  offers  a  summer  lunch  program  to  all  members 
of  the  community,  including  non-Indians. 

Casino  revenues  have  allowed  the  Mille  Lacs  Band  to  build  day  care  facilities  that  provide  good 
care  at  a  reasonable  cost  for  Indian  and  non-Indian  children. 

Casino  revenues  have  also  allowed  the  Mille  Lacs  Band  to  study  and  improve  the  environment 
on  the  reservation  and  in  surrounding  communities.  In  1992,  the  Band  spent  5100,000  to 
study  the  water  quality  of  Lake  Mille  Lacs,  inventory  the  lakes,  rivers  and  streams  within  the 
reservation,  protect  wetlands,  study  and  eliminate  air,  water  and  soil  pollution,  and  protect  the 
region's  drinking  water. 

The  city  of  Onamia  reports  an  increase  of  over  $2  million  in  its  total  estimated  market 
value  since  Grand  Casino  Mille  Lacs  opened,  and  the  city  of  Hinckley  reports  growth 
in  its  tax  base  of  5 1  percent  since  Grand  Casino  Hinckley  opened. 

Property  values  in  areas  surrounding  many  casinos  have  increased,  so  area 
homeowners  are  also  seeing  a  benefit  from  the  casinos.  Local  realtors  report  that 
homes  sales  are  up  and  rental  units  are  increasingly  scarce  due  to  the  influx  of  new 
residents  who  are  attracted  by  the  area's  thriving  job  market. 
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'WHY  DON'T  INDIANS  PAY  TAXES?" 

•     Contrary  to  popular  rumors,  Indian  casinos  do  pay  taxes.  Profits  from  the  Grand  Casinos  are 
taxed  100%  by  the  Mille  Lacs  Band  tribal  government,  which  is  using  the  money  to  try  and 
improve  the  lives  of  Band  members  after  100  years  of  grinding  poverty. 

'     Indian  casinos  also  generate  state  and  federal  taxes,  though  opponents  of  Indian  gaming  have 
done  their  best  to  ignore  this  fact.  Since  opening  for  business  in  1991,  Minnesota's  Indian 
casinos  have  generated  over  $30  million  in  federal  taxes  and  nearly  $6.5  million  in  state  taxes 
through  wages  paid  to  employees. 

'     The  Mille  Lacs  Band  also  saves  taxpayers  money  by  spending  its  own  money  to  fund  public 
works  projects.  Altogether,  the  Band  will  spend  about  $14.3  million  for  public  buildings,  $5 
million  for  roads  and  utilities,  and  $2.7  million  for  housing  -  a  savings  of  $22  million  for  state 
and  federal  taxpayers.  In  addition,  the  Band  makes  donations  to  local  government  and  service 
organizations  like  the  police  department,  the  fire  department,  and  hospitals. 

And  -  to  shatter  another  myth  -  the  vast  majority  of  individual  Indians  pay  exactly  the  same 
taxes  as  everyone  else  in  America,  including  federal  and  state  income  taxes,  social  security 
taxes,  unemployment  insurance,  real  estate  and  sales  taxes,  liquor  and  cigarette  taxes,  and  gas 
and  motor  vehicle  taxes.  The  only  exceptions  are  Indians  who  live  and  work  on  the  reservation 
(they  do  not  pay  state  income  tax),  Indians  who  live  and  purchase  goods  on  the  reservation 
(some  of  them  get  rebates  on  sales  taxes),  and  Indians  who  live  on  trust  lands  (they  do  not  pay 
real  estate  taxes). 
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♦♦WHY  DO  INDIANS  GET  SPECIAL  TREATMENT?" 

•  Unfortunately,  American  Indians  have  been  getting  "special  treatment"  since  the  first 
Europeans  set  foot  in  the  so-called  "new  world."  Indians  have  seen  their  land  stolen,  their 
children  taken  from  them,  and  their  people  killed  in  the  name  of  "civilization."  Over  the  last 
100  years,  the  Mille  Lacs  Band  has  been  lied  to  by  a  government  that  promised  to  honor 
treaties,  cheated  by  greedy  companies  seeking  to  desjxjil  their  land,  and  literally  burned  out  of 
their  homes  when  they  refiised  to  be  herded  like  cattie  onto  reservations. 

•  As  part  of  their  struggle,  the  Mille  Lacs  Band  and  other  Indians  tribes  and  bands  have  had  to 
fight  for  the  recognition  they  deserve  as  sovereign  nations.  Indian  tribes  and  bands  are 
independent  nations,  like  the  United  States  of  America;  this  is  the  law,  although  some  people 
try  to  pretend  it  isn't. 

•  As  a  sovereign  nation,  the  Mille  Lacs  Band  of  Ojibwe  has  its  own  elected  leaders,  government 
departments,  laws  and  judicial  system.  For  the  first  time  in  400  years,  the  Band  is  now  able  to 
determine  its  own  fiiture,  instead  of  having  that  future  decided  for  them  by  others. 

•  The  United  States  government  is  finally  acknowledging  the  rights  of  Indian  nations.  In  1988, 
Congress  passed  the  Indian  Gaming  Regulatory  Act.  The  act  stated  that  Indian  tribes  and 
bands,  as  sovereign  nations,  have  the  right  to  operate  casino-style  businesses  on  reservation 
land.  With  the  revenues  from  casinos,  American  Indians  are  improving  life  for  themselves, 
their  children,  and  their  neighbors.  Casinos  represent  the  first  real  economic  development  tool 
Indians  have  had  in  four  centuries  that  hasn't  been  stolen  fix)m  them  -  yet. 
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August  16,  1995 

Chairman  John  McCain 
United  States  Senate 
Washington,  DC  20510 

Vice  Chairman  Daniel  K.  Inouye 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman  and  Mr.  Vice  Chairman: 

At  the  July  25,  1995,  hearing  regarding  Indian  gaming/economic 
development,  the  Mille  Lacs  Band  of  Ojibwe  witness,  Melanie 
Benjamin,  was  requested  to  submit  for  the  record  support  for  her 
statements  concerning  decreased  welfare  and  increased  surrounding 
business  start-ups  resulting  from  Indian  gaming. 

On  the  latter  point,  enclosed  herewith  is  a  new,  unpublicized 
report  titled  "Effects  of  the  Indian-Owned  Casinos  on  Self- 
Generating  Economic  Development  in  Non-Urban  Areas  of  Minnesota." 
It  documents  how  the  Mille  Lacs  Band  of  Ojibwe  Grand  Casinos  alone 
have  triggered  an  economic  boom  for  the  entire  region,  including 
the  creation  of  nearly  5,000  new  jobs,  55  new  businesses,  and 
millions  of  dollars  of  new  spending  and  capital  investment. 

On  the  former  point,  enclosed  herewith  are  excerpts  from  two 
studies,  a  1992  KPMG  Peat  Marwick  Study  titled  "Economic  Benefits 
of  Tribal  Gaming  in  Minnesota,"  page  2,  "public  assistance 
savings;"  and  a  1993  Minnesota  Department  of  Planning  study  titled 
"Minnesota  Gambling,"  page  5.  Both  document  that  at  a  time  when 
AFDC  payments  increased  statewide,  they  decreased  noticeably  in 
those  areas  where  Indian  casinos  offered  real  jobs  with  real 
incomes . 

The  Mille  Lacs  Band  of  Ojibwe  want  to  thank  you  for  the 
opportunity  to  testify  before  the  Senate  on  Indian  gaming/ economic 
development,  which  quite  literally  is  saving  the  lives  and  culture 
and  future  of  native  American  children.  They  want  you  to  know  they 
are  grateful  for  your  hard  work,  good  counsel  and  fine  friendship. 


216 

Executive  Summary 


EFFECTS  OF  THE  INDIAN-OWNED  CASINOS  ON  SELF-GENERATING 
ECONOMIC  DEVELOPMENT  IN  NON-URBAN  AREAS  OF  MINNESOTA 


I.  Purpose 

This  comprehensive  research  project  was  conducted  to  evaluate  whether  or  not  Indian- 
owned  casinos  in  outstate  Minnesota  have  had  positive  economic  impacts  on  their 
surrounding  communities.  It  was  completed  on  May  9,  1995. 


n.  Authors 

The  study  was  designed  and  conducted  by  Stephen  A.  Hoenack,  Ph.D,  and  Gary  Renz, 
J.D.,  of  Stephen  A.  Hoenack  and  Associates,  a  Minnesota-based  economic  research  firm. 
Dr.  Hoenack  is  a  professor  in  the  Humphrey  Institute  of  Public  Affairs  and  is  Director  of 
the  Management  Information  Division  at  the  University  of  Minnesota.  Mr.  Renz  recently 
completed  ail  the  requirements  for  a  Ph.D  in  Industrial  Relations  at  the  University  of 
Minnesota  and  is  a  research  assistant  in  the  school's  Management  Information  Division. 
Both  Hoenack  and  Renz  have  established  excellent  reputations  in  the  field  of  econometric 
research. 


HI.  Methodology 

The  methodology  developed  by  the  authors  is  a  major  advance  over  previous  economic 
impact  studies  in  the  following  respects: 

1 .  The  measure  employed  in  this  study  to  assess  the  economic  impacts  of  casinos  is  the 
number  of  new  business  establishments  in  a  town  or  city  that  can  be  specifically 
attributed  to  their  proximity  to  a  casino.  Most  studies  measure  economic  impacts  in 
terms  of  new  local  expenditures,  a  practice  that  can  greatly  overstate  the  amount  of 
actual  increased  economic  activity  in  a  community.  In  contrast,  new  business 
establishments  in  a  town  or  city  reflect  the  actual  decisions  of  investors  to  make  the 
personal  and  financial  commitments  to  estabhsh  and  maintain  local  businesses.  These 
businesses,  in  tum,  induce  increased  employment  and  local  tax  collections. 

2 .  The  study's  statistical  methodology  makes  it  possible  to  control  for  the  effects  of 
factors  other  than  casinos  on  the  number  of  new  business  estabhshments  in  a  town  or 
city.  Clearly,  casinos  are  one  among  many  factors  affecting  business  investment 
decisions,  and  by  controlling  for  other  factors,  the  study's  methodology  facilitates 
much  more  accurate  inferences  about  the  economic  impacts  of  casinos  than  the 
methodologies  normally  employed  in  economic  impact  studies. 
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The  authors  analyzed  data  on  904  outstate  Minnesota  towns  and  cities  that  are  located 
within  a  30-mile  radius  of  an  Indian-owned  casino.  These  date  include: 

Each  town's  or  city's  number  of  consumer  and  service  businesses  in  1990  and 
1994. 

Each  town's  or  city's  number  of  manufacturing  businesses  in  1990  and  1994. 

Each  town's  or  city's  number  of  retail/discount  stores  in  1990  and  1994. 

Each  town's  or  city's  property  tax  collections  in  1988  and  1991. 

The  amount  of  government  funding  for  economic  development  programs  received 
by  each  town  or  city  in  1987. 

Each  town's  or  city's  distance  and  driving  time  to  the  nearest  casino. 

rv.  Conclusions 

A.  Indian-owned  casinos  have  a  positive  impact  on  economic  development  in 
surrounding  communities. 

•  The  study  shows  that  since  the  advent  of  Indian  gaming  in  Minnesota,  most  towns 
and  cities  within  a  30-milfc  radius  of  a  non-urban  casino  experienced  marked  growth 
in  the  number  of  local  consumer  and  service  business  establishments  that  can  be 
specifically  attributed  to  the  nearby  casino.  The  study  explains  this  growth  on  the 
basis  of  the  fact  that  casinos  create  the  two  factors  most  important  to  investors  in 
local  businesses:  specific  market  opportunities  and  competitive  long-term  returns 
on  investments.  The  casinos  attract  thousands  of  consumers  to  their  regions  whose 
spending  supplements  the  spending  of  casino  revenues  and  wages  in  the  same 
regions.  Since  this  spending  results  from  a  successful  business,  it  creates 
predictable  demands  for  the  services  of  a  wide  range  of  additional  businesses  that, 
in  turn,  increase  employment  and  tax  collections. 

•  The  study  shows  that  in  many  communities,  the  nearby  presence  of  an  Indian 
casino  and  its  residual  positive  economic  impact  actually  reversed  anticipated  losses 
in  the  number  of  existing  local  businesses. 

B .  Communities  located  closest  to  Indian-owned  casinos  enjoy  the  greatest  growth  in  new 
businesses. 

•  The  study  shows  that  the  closer  a  town  or  city  is  to  a  casino,  the  greater  the  effect  of 
the  casino  on  the  number  of  new  business  establishments.  However,  the  study  also 
indicated  that  the  positive  economic  effect  of  a  casino  is  still  felt  in  communities  up 
to  30  miles  away,  and  that  the  "fall-off  of  that  impact  as  distance  from  the  casino 
increases  is  more  gradual  than  might  be  expected. 
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C .  Indian  casinos  have  succeeded  where  government  economic  development  grants  and 
intergovernmental  transfers  have  failed. 

•  While  the  study  clearly  shows  positive  effects  of  casinos  on  new  business 
establishments  in  nearby  towns  and  cities,  it  found  no  effect  on  the  numbers  of  new 
business  establishments  resulting  from  economic  development  grants  and 
intergovernmental  transfers  received  by  towns  and  cities.  In  other  words,  the 
casinos  succeeded  in  promoting  the  type  of  outstate  economic  development  that 
taxpayer-funded  governmental  programs  have  failed  to  stimulate  -  and  succeeded 
without  the  expenditure  of  any  public  funds.  This  result  should  not  be  surprising, 
since  government  funds  are  not  themselves  visible  businesses  that  can  create  the 
specific  market  opportunities  and  competitive  long-term  returns  that  are  essential  for 
attracting  investments  in  local  businesses. 

•  The  study  suggests  that  while  government  funds  cannot  create  the  investment 
opportunities  necessary  to  spark  economic  development,  these  funds  can  be 
effectively  employed  to  support  development  once  it  is  underway,  such  as  in  the 
areas  surrounding  casinos. 

D.  Economic  studies  of  Indian-owned  casinos  and  their  surrounding  communities  should 
be  continued  and  expanded. 

•  The  study  asserts  that  with  new  and  more  accurate  research  methodologies  in  place, 
Indian-owned  casinos,  reservations,  and  surrounding  outstate  communities  can 
benefit  from  continued  and  expanded  economic  studies.  Objective,  detailed  and  up- 
to-date  information  and  analysis  can  help  outstate  communities  identify  new 
opportunities  to  support  and  enhance  the  beneficial  effects  of  economic 
development,  avoid  economic  problems,  and  achieve  further  progress.  With 
adaptations,  these  new  research  methodologies  could  also  be  applied  to  study  of 
other  crucial  socio-economic  conditions  in  outstate  Minnesota. 
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EXECUTIVE  SUMMARY 

In  the  short  period  of  their  existence,  the  Indian-owTied  casinos  in  non-urban  areas  of 
Minnesota  have  become  an  important  factor  in  stimulating  the  establishment  of  new 
businesses  in  cities  and  towns  up  to  thirty  five  miles  fi-om  where  they  are  located.  In  cases 
where  factors  not  related  to  casinos  have  produced  positive  trends  in  new  business  formation, 
casinos  have  reinforced  these  trends  in  their  nearby  areas,  and,  in  many  cases,  they  have 
greatly  increased  the  numbers  of  new  businesses  o\er  what  they  otherwise  .would  be. 
Casinos  located  in  declining  areas  have  decreased  the  falloffs  in  nearby  new  business 
establishments,  and,  in  specific  cases,  have  actually  lead  to  net  increases  in  numbers  of 
business  establishments  in  their  local  areas. 

The  willingness  of  substantial  numbers  of  in\estors  to  make  major  personal  and  financial 
investments  in  response  to  the  presence  of  a  casino  suggests  that  these  enterprises  and  the 
self-generating  progress  they  engender  may  have  important  roles  to  play  in  the  economic 
futures  of  many  parts  of  Minnesota's  non-urban  areas.  Policies  that  support  economic 
progresss  in  such  non-urban  areas,  once  \\ell  underway,  may  produce  much  better  results 
than  policies  aimed  at  sparking  economic  development  where  it  is  not  yet  in  progress. 

The  present  study  has  a  number  of  advantages  over  many  other  economic  impact  studies, 
including  a  much  preferable  methodology,  geographic  detail  at  the  points  where  the 
economic  effects  of  casinos  actually  occur,  and  the  use  of  reasonably  accurate  data  on 
development  in  non-urban  areas  of  Minnesota.  Another  advantage  is  that  the  study's 
methodology  is  designed  to  provide  comparable  results  over  time.  In  this  manner,  it  will  be 
possible  to  monitor  regularly  the  evolving  economic  development  of  the  areas  near  casinos, 
along  with  the  specific  effects  of  casinos  on  this  development. 

The  study's  data  base  and  methodology  can  be  used  to  evaluate  existing  economic 
development  policies  as  well  to  make  inferences  about  the  effects  of  new  business 
establishments  or  the  locations  of  governmental  activities  on  the  economies  of  non-urban 
areas. 

The  study  report  includes  recommendations  for  next  steps,  including  oncoing  momtoring  of 
the  economic  effects  of  casinos  and  regular  monitoring  of  the  effects  o>  the  Indian-ONx?,ed 
casmos  on  social  development  in  their  surrounding  areas. 
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I.   The  Problem  and  the  Study's  Response  to  this  Problem 

This  study  presents  a  methodology  for  monitoring  the  evolving  economic  effects  of  the 
Indian-owned  casinos  located  in  non-urban  areas  of  Minnesota.  The  focus  of  the  study  is  on 
the  degree  to  which  casinos  generate  self-sustaining  economic  growth  in  their  surrounding 
economies,  rather  than  simply  describing  the  additional  spending  that  results  from  casinos. 
The  methodology  developed  in  the  study  is  applied  to  obtain  baseline  measures  and  to 
estimate  the  economic  effects  of  casinos  to  date. 

Many  of  the  non-urban  areas  hosting  Indian-owned  casinos  have  had  slow-growng  or 
declining  economies  which  have  long  been  a  public  policy  concern.  As  successful  businesses 
that  attract  customers  and  additional  service  businesses  to  their  areas,  these  casinos  hold 
significant  potential  for  stimulating  self-generating  development  in  their  surrounding  areas. 
As  a  resiJt,  the  areas  near  many  of  the  Indian-ov*Tied  casinos  share  with  several  other  non- 
urban  areas  of  Minnesota  the  promise  of  self-sustaining  economic  progress  due  to  the 
leadership  of  the  gaming  and  other  recreational  industries,  new  thrusts  in  manufactvuing  in 
certain  areas,  and  the  recent  emergence  of  important  trade  service  centers. 

Instead  of  providing  realistic  support  for  self-generating  development,  once  in  progress, 
many  public  development  policies  have  misguidedly  attempted  to  spark  economic  progress 
by  stimulating  new  business  investments  in  stagnant  or  declining  areas.  The  error  can  be 
seen  in  the  two  factors  that  are  most  important  to  investors.  The  fu-st  factor  is  that  business 
judgements  are  based  on  specific  market  opportunities.  TTie  second  factor  is  that  when  long- 
run  committments  are  required,  investments  require  competitive  long-run  returns.  As  a  result 
of  these  n\'o  factors,  new  investments  in  a  local  area  will  take  place  only  when  there  are 
clearly  defmed  and  durable  business  prospects.  This  flmdamental  logic  of  investing  is  the 
same  for  a  large  firm  serving  markets  outside  a  a  particular  area  deciding  whether  to  locate 
within  this  area,  or  smaller  businesses  deciding  whether  to  ser^-e  local  markets.  Government 
development  spending  in  local  economies  does  not  fit  within  the  calculus  of  business 
investment  if  it  does  not  represent  actual  business  opportiinities  and  its  permanency  depends 
only  on  interest-group  politics  in  St.  Paul  or  Washington.    In  general,  public  policies  that 
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artempt  to  ignite  progress  where  it  is  not  occurring  cannot  normally  create  these  uvo  crucial 
factors  necessary  for  self-generating  de\'elopment. 

While  each  area's  potential  for  growth  depends  on  its  own  unique  siruation.  there  are 
common  factors  in  which  businesses  create  economies  for  each  other  in  ways  that  attract  new 
firms  to  the  area.  In  many  cases,  the  potential  for  growth  can  be  significant.  There  are  four 
important  factors  that  create  the  specific  business  opportxinities  and  competitix  e  returns  that 
are  requisite  to  investments  in  the  casinos'  local  economies.  First,  a  successful  and  sizeable 
ongoing  business,  such  as  a  casino,  has  specific  needs  for  goods  and  services.  Second,  its 
employees  as  consumers  have  demands  to  which  a  business  can  respond.  Third,  recreational 
businesses  such  as  casinos  additionally  bring  customers  to  an  area,  who  ha\e  additional 
demands  for  Iocally-pro\ided  services.  Finally,  in  the  special  case  of  the  casinos,  further 
development  has  been  stimulated  in  nearby  Native  American  communities,  which  has 
.  required  a  wide  variety  of  local  supporting  businesses. 
The  enhanced  local  business  activity  that  supplies  these  needs  can  make  the  area  more 
attractive  to  other  potential  businesses  who  now  could  benefit  fi-om  these  suppliers.  The 
effects  of  casinos  on  economic  progress  can  thus  engender  a  djTiamic  process  in  which  new 
firms  create  economies  for  others,  triggering  ftirther  development  (Arthur,  1 990). 

While  go\'emment  has  much  going  against  it  in  sparking  growth,  well  designed  public 
policies  can  realistically  support  development  once  it  is  undenvay.  However,  efFecti\e  public 
policy  requires  information  about  existing  development  and  the  ways  it  can  be  supported  by 
public  services.  Progress  can  be  held  back  by  inadequate  public  and  social  services.  For 
example,  a  growing  area  may  need  improved  transportation  facilities  in  order  to  attract 
businesses,  and  the  quality  of  its  schools  and  health  care  facilities  may  not  at  the  level  needed 
to  attract  the  needed  business  managers  and  professional  and  technical  personnel.  Public 
policies  need  to  be  triggered  by  recognition  of  specific  situations  where  self-generated  growth 
is  in  progress,  and  designed  on  the  basis  of  specific  information  about  the  nature  of  this 
growth  and  existing  public  and  social  services.  The  needed  information  includes 
measurement  of  the  degree  to  which  self-generating  business  expansion  is  occurring,  and  an 
identification  of  the  evolving  interdependences  among  businesses,  making  it  possible  to 
forecast  likely  directions  of  expansion.  This  base  of  information  can  then  guide  fijrther 
investigations  into  the  adequacy  of  the  public  and  social  services  for  the  identified  new 
economic  activities. 

The  particular  siruation  of  the  Indian-owned  casinos  requires  additional  information.  The 
controversy  surrounding  these  businesses  could  lead  to  the  establishment  of  punitive  policies 
towards  them.  While  such  policies  would  in  any  event  be  harmful  to  the  American  Indian 
tribes  owning  these  casinos,  we  do  not  know  how  harmful  such  policies  would  be  to  the  non- 
urban  areas  surrounding  the  casinos.  Clearly,  it  is  essential  to  make  specific  inferences  about 
the  effects  of  casinos  on  local  development  in  order  to  determine  the  degree  to  which  any 
policies  directly  affecting  these  businesses  also  affect  the  economic  health  of  their  local  areas. 
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If  casinos  ha\'e  positive  effects  on  their  locaJ  economies,  the  interests  of  these  areas  are 
served  by  developing  policies  that  support  casinos  and  avoiding  those  that  damage  their 
businesses.  It  is  important  also  to  be  able  to  have  the  ongoing  capacity  to  analyze  the  detailed 
effects  of  casinos  when  specific  industries  make  claims  that  they  lose  business  as  a  result  of 
casinos. 

The  Indian  tribes  ovming  casinos  have  placed  a  high  priority  on  making  available  a 
methodology  for  analyzing  the  economic  effects  of  casinos  that  is  technically  defensible, 
provides  the  detail  needed  to  be  useful  for  policvmaking  and  for  investors,  and  which  can  be 
updated  regularly  and  quickly.  This  priority  is  based  on  a  judgement  made  by  these  tribes 
that  all  parties  interested  in  the  economies  of  the  non-urban  areas  surrounding  casinos  will 
benefit  from  solid  information  about  these  areas'  ongoing  progress.  A  particularly  hoped  for 
outcome  of  this  informational  base  is  that  public  policies  will  support,  rather  than  hann,  these 
local  economies.  However,  good  information  about  development  can  also  help  investors, 
including  the  casino-owning  tribes  themselves,  better  understand  the  long-run  investment 
opportunities  in  casinos'  surrounding  areas. 

II.   Existing  Research  on  the  Economic  Effects  of  Indian-Owned  Casinos 
in  Minnesota  and  Presently  Available  Methodologies 

Four  studies  have  attempted  to  make  inferences  about  the  economic  effects  of  Minnesota's 
Indian-owned  casinos.  Three  of  these  studies,  one  prepared  by  KPMG  Peat  Marwick  for  the 
Minnesota  Indian  Gaming  Commission  (1992),  another  by  Midwest  Hospitality  Advisors 
(1992),  and  a  third  by  the  Minnesota  State  Planning  Agency  (1993),  present  information  on 
casinos'  own  expenditures  and  their  numbers  of  employees.  Tabulations  of  data  on  casinos' 
expenditures  according  to  geographical  area  and  type  of  business  are  a  useful  first  step  in 
identi^'ing  the  beneficiaries  of  casinos'  expenditures.  Casino  employment  data  also  are  a 
useful  first  step.  However,  these  data  provide  little  basis  for  inferring  what  are  casinos'  actual 
effects  on  the  development  of  their  local  economies. 

In  the  first  place,  data  on  casinos'  expenditures  and  employment  in  themselves  give 
incomplete  information  about  the  net  effects  of  casinos  on  expenditures  and  employment.  If 
the  Indian-owned  casinos  had  never  been  established,  there  would  have  been  a  different 
pattern  of  expenditures  by  the  casinos'  patrons.  Since  many  of  these  customers  come  from 
the  Twin  Cities  and  other  large  urban  areas,  a  smaller  proportion  of  these  expenditures  surely 
would  have  been  spent  in  non-urban  areas.  In  order  to  identify  the  specific  nel  expenditure 
increases  in  these  areas,  it  would  be  necessary  to  utilize  consumer  survey  data  to  estimate 
what  consumers'  choices  would  have  been  in  the  absence  of  the  casinos.  Such  a  survey  has 
been  been  perfonmed  in  Wisconsin  (Wisconsin  Policy  Research  Institute,  April,  1995).  The 
same  general  point  applies  to  measures  of  taxes  paid  by  casino  employees,  as  shown  in  the 
smdy  by  Midwest  Hospitality  Advisors;  the  net  tax  gain  depends  on  these  employees' 
altemati\'e  employment. 
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By  far  the  more  important  point,  howe\'er,  is  that  increases  in  net  expenditures  in  an  area  do 
not  in  themselves  represent  self-generating  economic  development,  or  even  temporary 
increases  in  production  and  employment.  There  are  two  issues.  First,  a  net  increase  in 
expenditures  in  an  area  can  bid  an  othenvise  employed  resource  from  another  use.  In  fact, 
very  few  expenditures,  even  in  economically  stagnant  non-urban  areas,  are  for  goods  and 
services  produced  by  resources  that  would  othenvise  be  completely  unemplojed.  Second, 
and  more  significant,  expenditures  in  an  area  do  not  necessarily  trigger  the  major  personal 
and  fmancial  committments  to  investments  in  businesses  that  are  essential  for  achieving  self- 
sustaining  development  in  the  area.  It  has  already  been  noted  that  such  investments  depend 
on  clearly  defined  market  opportunities  and  long-run  returns.  Depending  on  the  expectations 
for  investors  created  by  local  expenditures,  relatively  modest  amounts  of  current  expenditures 
can  trigger  large  investments  in  businesses  while  large  expenditures  can  fail  to  trigger  these 
investments. 

The  third  study,  a  Universit>'  of  Minnesota  Master's  thesis  by  Todd  Michael  Gabe  (1994),  has 
gone  beyond  descriptions  of  expenditures  to  provide  inferences  about  the  effects  of  casinos 
on  local  spending.  Although  this  study  entails  the  same  ambiguities  of  spending  data  as  the 
the  studies  above,  it  represents  a  considerable  methodological  improvement  over  these 
studies  in  its  employment  of  a  multivariate  model  that  analyzes  the  specific  effects  of  casinos 
\^■hile  controlling  for  other  variables  that  can  affect  local  spending.  This  study's  promising 
methodological  approach  is  applied  to  count>'-le\'el  data  on  variations  in  expenditures,  where 
each  county  is  identified  according  to  whether  it  does  or  does  not  have  a  casino.  In  the  next 
section,  we  describe  the  four  problems  of  over  aggregation,  inaccuracy,  lack  of  timeliness, 
and  interpretability,  which  make  available  county-level  data  inappropriate  for  the  task  of 
inferring  the  economic  effects  of  casinos. 

Another  available  methodology  is  a  technique  many  researchers  have  utilized  for  measuring 
economic  impacts  referred  to  as  "multiplier  analysis".  The  KPMG  Peat  Mar.\ick  study 
prepared  for  the  Minnesota  Indian  Gaming  Commission  briefly  cited  a  multiplier  model 
developed  in  the  Minnesota  Planning  Agency,  and  a  study  that  attempts  to  infer  the  effects  of 
casinos  on  economic  development  in  Wisconsin  prepared  by  James  M.  Murray,  utilized  this 
methdology.  This  approach  attempts  to  measure  the  stages  of  respending  within  a 
community  of  an  initial  expenditure.  For  two  reasons,  the  information  provided  by  the 
multiplier  technique  is  of  limited  usefiilness.  First,  the  expenditure  data  used  in  these  studies 
are  not  the  net  effects  of  the  casino  on  local  spending  described  abo\e. 

While  adjustments  could  be  made  to  calculate  the  net  expenditures  due  to  a  casino,  the 
second  flaw  of  the  multiplier  technique  is  much  more  difficult  to  correct.  Tne  respending 
patterns  on  which  multipliers  are  based  are  not  derived  from  data  on  casinos'  local 
economies,  but  on  completely  separate  studies  of  the  amounts  that  different  industries  spend 
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on  each  others'  products  (input-output  analysis).  Multiplier  studies  provide  no  specific 
information  about  actual  economic  activities  in  a  specific  area. 

We  conclude  from  existing  research  and  available  methodologies  that  a  new  approach  is 
needed  for  estimating  the  evolving  effects  of  the  Indian-owned  casinos  on  local  de\elopment 
and  for  monitoring  this  development  in  ways  that  can  guide  the  design  of  policies  that 
efficiently  support  this  development. 

III.   The  Two  Methodological  Challenges  for  the  Design  of  a 
Research  Methodology  to  Address  the  Problem 

The  design  of  a  research  methodology  to  address  the  problem  described  above  presents 
analytical  and  measurement  challenges. 

A.  The  Analytical  Challenge 

The  analytical  challenge  is  to  develop  a  methodology  that  has  three  characteristics.  First,  this 
methodology  needs  to  be  based  on  a  plausible  interpretation  of  how  casinos  can  contribute  to 
self-generating  development  in  their  local  areas.  Second,  given  the  availability  of  data  of  the 
needed  detail,  the  model  should  be  able  to  measure  the  economic  effects  of  casinos  at  a  level 
of  geographical  detail  appropriate  to  where  these  effects  actually  take  place.  Finally,  it  is 
necessary  for  the  model  utilized  to  control  for  the  effects  of  other  factors  than  casinos  on 
detailed  economic  development.  These  controls  make  it  possible  to  remove  the  effects  of 
other  factors  on  local  progress  and  thus  identify  the  separate  contributions  of  casinos. 

B.  Meeting  The  Analytical  Challenge 

We  met  the  analytical  challenge  by  developing  a  multivariate  model  that  explains  the  choices 
of  investors  to  make  the  personal  and  fmancial  committments  to  establish  and  maintain 
businesses  at  varying  distances  from  casinos.  Our  theoretical  framework,  described  above, 
interprets  a  casino's  effects  on  self-sustaining  development  in  terms  of  its  creation  of 
profitable  opportunities  for  other  businesses.  This  theory  would  apply  to  the  development 
effects  of  any  other  substantial  and  successful  business.  The  new  businesses  attracted  to 
these  opportunities  in  turn  make  the  area  more  attractive  for  additional  businesses  and  each 
other.  This  process  of  development  based  on  feedback  is  reinforced  by  the  business 
opportunities  created  by  casinos'  attraction  of  customers  to  the  area  and  the  ongoing 
development  of  nearby  Indian  reservations.  The  multivariate  model  controls  for  the  effects  of 
non-casino  related  factors  affecting  the  number  of  business  establishments  in  a  city  or  town, 
and  thus  makes  it  possible  to  isolate  the  separate  effects  of  casinos  on  this  variable. 

The  model  that  explains  investments  in  business  establishments  and  the  specific  variables 
employed  within  this  model  is  described  in  detail  in  Section  IV.  This  model's  applicability  is 
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to  self-sustaining  development  in  lightly  populated  areas  \Mth  numerous  small  cities  having 
populations  in  the  range  of  500  to  2500  persons.  Specifically  excluded  from  the  application 
of  this  model  are  the  Mystic  Lake  and  Fond  du  Luth  casinos  respectively  located  near  the 
Twin  Cities  and  Duluth. 

C.         The  Measurement  Challenge 

The  measurement  challenge  for  estimating  the  economic  effects  of  casinos  has  four 
dimensions:  specificity,  accuracy,  timeliness,  and  interpretability  as  representing  self- 
generating  economic  progress. 

1.  Specificity 

Data  on  economic  development  must  be  specific  to  the  areas  where  the  development  affected 
by  casinos  actually  occurs.  Unfortunately,  counties  are  the  smallest  geographical  areas  for 
which  most  U.S.  Census  and  Minnesota  state  agencies  present  data  on  economic  activity, 
such  as  measures  of  sales  and  employment.  The  counties  containing  casinos  are  much  larger 
than  the  geographical  areas  within  which  we  expected  the  specific  effects  of  casinos  to  occur. 
Our  earlier  work  on  the  effects  of  casinos  on  the  hospitality  industry  suggest  that  many  of  the 
largest  beneficiaries  of  casinos  are  modest-sized  towns  within  thirty  or  fort>'  miles  of  the 
casinos. 

The  possibly  large  effects  of  casinos  within  their  nearby  areas,  and,  specifically  on  these 
towns,  can  be  lost  in  county  data.  Furthermore,  there  are  many  cases  where  the  economic 
effects  of  casinos  can  cross  pro>dmate  county  boundaries,  and  possibly  have  larger  effects  in 
nearby  parts  of  these  counties  than  in  more  distant  parts  of  their  own  counties. 

2.  Accuracy 

We  peformed  tests  of  the  accuracy  of  the  available  county-level  data  on  economic  variables 
in  Minnesota,  including  comparisons  of  U.S  Census  data  with  state  governmental  data 
measuring  similar  phenomena.  For  example,  we  compared  data  on  activity  in  the  lodging 
industry  based  on  the  separate  sources  of  state  sales  tax  receipts  and  U.S.  Census 
questionaires.  These  comparisons  show  that  data  on  the  same  activity  from  the  two  sources 
are  often  not  even  minimally  correlated  across  counties. 

In  another  test,  we  found  little  relationship  between  county  variations  in  the  sales  of 
industries  serving  local  populations,  based  either  on  state  sales  tax  receipts  or  U.S.  Census 
questionaires,  with  county  variations  in  other  variables  such  as  the  county's  population. 

Perhaps  if  we  had  thought  about  the  incentives  surrounding  the  collection  of  data  by  the  U.S. 
Census  and  the  state's  government,  this  situation  would  not  have  been  as  surprising  as  we 
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found  it  to  be.  The  financing  of  the  federal  and  state  governmental  agencies  producing  these 
data  is  not  directly  related  to  the  usefulness  to  customers  of  the  data  they  produce.  Data 
collection  can  be  a  mechanical  exercise  if  not  regularly  subject  to  customer  feedback. 

3.  Timeliness 

Timeliness  is  the  third  challenge,  resulting  from  the  fact  that  most  data  providing 
geographical  breakdov^^-ns  of  development  in  Minnesota  are  published  with  long  time  delays. 
The  latest  date  for  data  from  the  state  government  and  the  U.S.  Census  in  early  1995  was 
1992,  and  many  data  were  available  only  as  late  as  for  1991 . 

4.  Interpretabilitv  of  measured  development  as  representing  self-generating  economic 
progress 

The  fourth  challenge  is  to  obtain  measures  of  economic  activities  that  reflect  self-generating 
economic  progress,  the  often  elusive  outcome  so  often  sought  for  non-urban  areas  of 
Minnesota.  Increases  in  sales  and  employinent  do  not  necessarily  represent  self-generating 
economic  progress  unless  they  are  net  increases  and  can  be  observed  to  rise  over  a  significant 
period  of  time. 

D.        Meeting  The  Measurement  Challenge 

The  severe  measurement  challenges  for  this  project  forced  us  to  be  innovati\'e.  As  is  often 
the  case  with  innovations,  an  initial  fiiistrating  period  ultimately  led  to  a  very  desirable  result, 
on  all  four  grounds  of  specificity,  accuracy,  timeliness,  and  interpretability.  Furthermore,  we 
ended  up  with  data  that  not  only  are  regularly  and  quickly  updated  by  their  suppliers,  but,  of 
great  interest  for  further  work,  the  subjects  can  be  directly  contacted  by  researchers  in  the 
futtire  for  greater  detail. 

The  four  measurement  challenges  led  us  to  dismiss  governmental  data  sources  for  many  of 
the  project's  key  variables  and  to  search  for  data  developed  by  private  venders  to  sene  sales 
personnel  and  other  business  purposes.  We  found  many  business  directories  that  provide 
information  on  individual  business  establishments  within  individual  towns  and  cities,  even 
very  small  ones.  The  particular  directories  ser^■ing  the  purposes  of  this  study  include  the 
Minnesota  Business  Directory,  the  Minnesota  Manufacturing  Directory,  and  the  Directory  of 
Discount  Chains.  Information  from  other  directories  could  be  added  to  the  data  base.  All  of 
these  directories  provide  annually  updated  infomiation  covering  the  period  during  which 
casinos  were  established  in  Minnesota  and  continuing  through  1994. 

Telephone  listings  are  the  underiying  data  source  for  these  directories.  Thus,  the  specificity 
of  the  data  go  to  individual  enterprises,  while  accuracy  is  reinforced  by  incentives.  Active 
business  establishments  have  incentives  to  maintain  telephone  ser\ice  while  in  business,  and 


10 


228 


to  disconnect  service  if  they  go  out  of  business.  The  vendors  who  deNelop  the  directories 
have  incentives  for  accuracy  to  the  extent  that  the  salespersons  and  others  who  purchase  their 
services  provide  feedback  when  there  are  serious  accuracy  problems. 

These  \'endors  contact  each  firm  annually  for  specific  information  about  their  sales  and 
employment  which  are  shoun  in  categories  that  are  broader  than  we  uould  prefer.  In  the 
case  of  the  Minnesota  Business  Director)',  our  source  for  the  number  of  business 
establishments  in  each  city  or  town,  additional  information  is  obtained  about  each  firm's 
credit  rating.  It  will  be  straightforward  to  update  a  these  data  every  year  and,  as  noted,  to 
contact  establishments  directly  to  obtain  detail  that  are  not  presented  in  the  business 
directories. 

We  have  confidence  in  most  of  the  additional  data  we  obtained  for  each  toun  and  city. 
Among  these  data  are  distances  and  driving  times  fi-om  each  of  these  localities  to  the  nearest 
casino,  which  we  calculated  ourselves.  The  only  population  data  we  used  for  towiis  and 
cities  are  fi-om  decennial  censuses,  and  we  utilized  data  for  governmental  economic 
development  grants  in  each  of  these  localities  taken  directly  fi-om  records  of  the  Minnesota 
Auditor's  Office. 

III.       The  specific  Methodologj'  Permitting  Detailed  Inferences  about  the 
Economic  Effects  of  Casinos 

A.         Analysis  of  the  Effects  of  Casinos  on  Numbers  of  Business  Establishments  in 
Cities  at  Varying  Distances  from  the  Nearest  Casino 

With  the  exception  of  the  casinos  near  the  Twin  Cities  and  Duluih,  Minnesota's  Indian- 
owned  casinos  are  located  in  thinly  populated  areas  with  numerous  cities  in  the  range  of  500 
to  2000  inhabitants.  The  specific  size  disuibution  of  these  cities  can  be  noted  in  Table  2. 

From  the  Minnesota  Business  Directory,  we  constructed  for  each  of  904  cities  and  towns  in 
Minnesota,  the  numbers  of  consumer  and  business  service  establishments  beuveen  1990  and 
1994.  These  are  the  types  of  businesses  establishments  that  are  attracted  to  serve  the  casinos, 
their  customers  and  employees,  and  the  other  businesses  in  this  group.  This  calculated 
variable  constitutes  a  measure  of  self-generating  economic  development  at  the  level  of  detail 
needed  for  a  specific  focus  on  the  many  small  cities  and  towns  that  are  located  near  casinos 
and  at  varying  distances  fi-om  them. 

Each  city  or  town's  change  in  the  number  of  consumer  and  business  service  establishments 
fi-om  1990  to  1994  is  explained  in  our  multivariate  analysis.  This  explained  variable  was 
expressed  as  the  dependent  variable  in  an  equation  having  Wo  separate  categories  of 
independent,  or  explanatory,  variables: 
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•  Specific  variables  controlling  for  factors  independent  of  casinos  ihat  affect  local 
development;  and 

•  Specific   variables  that   control   separately   for  the   effects   of  casinos   on   local 
development. 

Our  model  can  be  summarized  as  follows: 

Dependent  Variable  Used  to  Represent  Local  Development  in  Minnesota: 

•  Each  city's  or  town's  change  in  the  number  of  consumer  and  business  service 
establishments  fi-om  1990  to  1994.' 

Independent  Variables  Used  to  Represent  Factors  that  Affect  Local  Development  in 
Minnesota 

I.         Independent  Variables  that  Control  for  Factors  Independent  of  Casinos  that 
Can  Affect  Local  Development 

Private  Sector  Economic  Variables 

•  TTie  city  or  town's  number  of  manufacturing  establishments  in  1990,  and  its 
change  in  the  number  of  manufacturers  to  1994. 

•  The  city  or  town's  number  of  discount  stores  in  1990,  and  its  change  in  this 
"  number  firom  1985  to  1990. 

•  The  population  change  in  the  cit>'  or  town  fi-om  1 980  to  1990. 

•  The  city  or  town's  property  tax  collections  in  1991,  and  its  change  in  these 
collections  fi-om  1988  to  1991. 

(Note:  the  data  for  discount  stores,  population  changes,  and  property  tax 
collections  should  predate  the  casinos  because  their  values  can  be  affected  by 
casinos.) 


For  technical  reasons,  the  dependent  variable  of  each  estimated  equation  is  the  number 
of  consumer-oriented  business  establishments  in  1994,  while  the  1990  value  of  this  variable 
appears  as  an  independent  variable. 
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Public   Sector   Variables    Reflecting   Governmental    Efforts   to    Stimulate    Local 
Fconomic  Development 

•  Developmental  grants  to  the  city  or  town  from  any  otlier  governmental  entity: 
county,  state  or  federal. 

2.  Independent  Variables  Controlling  for  the  Effects  of  Indian-owned  Casinos  on 

Local  Development 

•  The  city  or  town's  distance  and  driving  time  to  the  nearest  Indian-owned 
casino. 


B.         Explanation  of  the  Variables  Utilized  in  the  Analysis 

1.         The  Dependent  Variable 

Each  city  or  to\vn's  change  in  the  number  of  consumer  and  business  service  establishments 
from  1990  to  1994  is  in  some  respects  an  ideal  measurement  of  self-generating  economic 
de\'elopment  in  non-urban  areas  over  the  period  since  the  Indian-owned  casinos  were 
established.  As  noted,  this  variable  reflects  serious  personal  and  financial  committments  on 
the  part  of  investors  deriving  from  their  expectations  of  development  in  the  immediate  area. 
Such  investments  would  be  made  only  on  the  basis  of  perceived  opportunities  to  earn 
competitive  long-term  returns  from  serving  clearly  defmed  markets.  Thus,  measured  changes 
in  numbers  of  consumer  and  business  sers-ice  establishments  reflect  long  term  self-generating 
economic  development,  the  most  valuable  kind  of  growth. 

However,  the  dependent  variable  in  our  model  potentially  understates  the  effects  of  the 
model's  independent  variables  on  the  levels  of  personal  and  financial  committments  to  towns' 
and  cities'  economies.  This  is  because  our  measure  of  development  e.xcludes  the  choices  of 
existing  firms  to  expand  or  contract  their  operations.  Presumably,  business  expansions  and 
contractions  are  positively  correlated  with  business  additions  and  closures  across  Minnesota's 
towns  and  cities.  The  proposed  research  design  for  long-term  monitoring  of  the  economic 
effects  of  casinos  includes  the  obtaining  of  the  necessary  data  to  measure  business  expansions 
and  contractions  in  individual  towns  and  cities  in  non-urban  areas. 

The  dependent  variable  does  not  provide  information  on  the  employment  effects  of  local 
changes  in  numbers  of  consumer  and  business  sevice  establishment,  or  the  effects  of  changes 
in  these  numbers  on  local  tax  collections.  Additional  multivariate  analyses  with  available 
county-level   data  are  required   in  order  to  make   inferences   about   the   local   indirect 
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employment  and  lax  effects  of  casmos.  However,  the  proposed  research  design  for  long-term 
monitorin  suggests  means  of  obtaining  these  data  in  the  future  at  the  level  of  individual  towTis 
and  cities. 

2.  The  Independent  Variables 

Clearly  casinos  are  not  the  only  factors  that  affect  local  economic  development,  and  we 
sought  to  identify  the  additional  variables  that  influence  the  development  of  cities  and  towns 
in  the  range  of  500  to  2500  inhabitants. 

Manufacturing 

Whether  a  town  has  manufacturing  establishments,  and  if  so,  how  many,  and  whether  these 
numbers  are  increasing  or  decreasing,  can  be  important  influences  on  a  town  or  city's  change 
in  consumer  and  business  service  establishments.  Manufacturing  responds  to  economic 
variables  outside  of  the  immediate  area,  which  in  most  cases  should  over  time  grow  more 
rapidly  than  local  variables.  Because  the  presence  and  amount  of  manufacturing  occurs 
independently  of  casinos,  values  of  this  variable  can  be  included  for  the  same  time  period 
during  which  casinos  were  established. 

Trade  services 

Because  of  the  growing  importance  of  trading  service  centers  in  non-urban  areas  of 
Minnesota  (See  CURA,  1990  and  1991),  we  sought  an  indicator  of  trading  service  activity  as 
a  possible  influence  on  the  number  of  a  town  or  city's  consumer  and  business  service 
establishments.  However,  a  special  requirement  of  such  an  indicator  is  that  this  variable 
cannot  itself  be  influenced  by  casinos.  Our  search  for  such  an  indicator  led  us  to  take  account 
of  the  possibility  that,  as  a  result  of  the  "WalMart  revolution"  in  non-urban  areas,  decisions  to 
establish  discount  stores  in  an  area  is  an  indicator  of  its  economic  development  potential. 
The  specific  measures  we  chose  are  a  city  or  town's  number  of  discount  stores  in  1990  and 
the  changes  in  its  numbers  of  these  stores  from  1986  to  1990. 

Intergovernmental  development  grants 

We  sought  to  control  for  the  intergovernmental  grants  provided  to  cities  and  towns  in 
Minnesota's  non-urban  areas  that  have  been  intended  to  stimulate  economic  development  in 
these  areas.  As  noted,  we  were  not  optimistic  about  the  effects  of  these  variables.  The 
substantial  personal  and  financial  committments  required  to  open  new  businesses  depend  on 
clearly  defined  business  opportunities  and  the  expectation  of  long-run  investment  returns. 

Other  variables 


14 


232 


We  also  experimented  with  a  city  or  towTi's  most  recent  decennial  population  change,  and 
changes  in  its  property  tax  collections  prior  to  the  establishment  of  casinos,  as  possible 
predictors  of  development  independent  of  casinos. 


C.         Effects  of  the  Indian-owned  casinos 

Our  conceptual  framework  posits  that  well  defined  investment  opportunities  with  competitive 
long-run  expected  returns  are  requisite  for  business  investment  to  take  place.  Since  the 
Indian-o\Mied  casinos  can  create  many  such  investment  opportunities,  we  anticipated  that 
they  would  contribute  significantly  to  the  formation  of  new  business  establishments  in  their 
local  areas. 

As  successful  businesses,  these  casinos  have  numerous  demands  for  business  services,  and 
attract  clienteles  to  their  areas.  The  consumer  demands  of  their  employees  and  the 
development  of  nearby  Indian  reser\'ations  add  further  well  defmed  business  opportimities. 
Everything  else  remaining  the  same,  the  strength  of  the  effect  of  casinos  on  local  business 
development  should  fall  off  with  distance  or  driving  time  from  the  casino.  All  of  the  results 
shown  in  the  report  are  for  the  use  of  the  variable  controlling  for  distance;  when  driving  time 
is  used  instead,  the  conclusions  are  identical. 

Our  goal  was  to  estimate  in  the  multivariate  model,  the  degree  to  which  the  effects  of  casinos 
on  cities  and  towns'  development  becomes  smaller  as  distance  or  time  from  casinos  increases. 
There  are  many  ways  of  modeling  a  non-linear  effect  of  distance,  and  the  results  vary 
accordingly,  although  modestly,  especially  at  relatively  near  and  far  distances.  In  fact,  we 
obtained  a  good  fit  to  the  data  using  virtually  any  non-linear  relationship  showing  casino 
effects  dropping  off  more  slowly  as  distance  increases.  The  most  reliable  procedure  to  select 
between  alternative  non-linear  curves  to  the  data,  when  all  of  these  curves  give  a  close  fit,  is 
to  estimate  more  than  one  coefficient  for  distance.  However,  this  procedure  is  not  without 
costs  because  of  the  limited  number  of  cities  at  varying  distances  within  a  close  range  (e.g. 
thirty  miles)  from  casinos.  The  results  shown  are  based  on  the  simplest  way  of 
accomplishing  this  multiple  estimation  task,  entering  distance  twice  for  each  city,  both 
linearly  and  squared. 

We  performed  an  additional  multivariate  analysis  of  the  employment  effects  of  numbers  of 
new  business  establishments  in  cities  and  towns  of  different  sizes. 

IV.       Results  on  the  Economic  Effects  of  Casinos 

Table  1  presents  a  regional  overview  of  the  estimated  effects  of  the  Indian-owned  casinos  on 
new  business  establishments.  The  table  presents  separately  for  each  region,  data  on  changes 
in  business  establishments  for  cities  that  are,  and  are  not,  affected  by  casinos.   For  the  cities 
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affected  by  casinos,  data  are  sho\N'n  for  what  the  changes  would  ha\'e  been  in  the  absence  of 
casino,  what  are  the  specific  effects  of  casinos,  and  the  total,  and  actual  changes. 
By  comparing  Columns  1  and  2  with  Columns  3  and  4,  it  can  be  noted  that  most  of  the  areas 
within  regions  affected  by  casinos  would  ha\e  declined  more  than  the  areas  not  affected  by 
casinos,  if  it  were  not  for  the  casinos.  Columns  5  and  6  show  the  specific  changes  in 
numbers  business  establishments  in  affected  cities  due  to  the  casinos.  Columns  7  and  8  show 
the  combined  overall  effects  of  casinos  and  the  regional  trends  without  casino  effects.  These 
casino  effects  are  clearly  a  substantial  offset  to  what  otherwise  have  been  declines  in  the 
median  values  for  all  regions.  A  similar  picture  is  shown  with  the  means,  except  for  the 
central  region  where  the  positive  casino  effect  is  much  larger  than  the  gain  attributable  to 
other  factors.  The  result  is  that  the  areas  near  casinos  are  on  par  with  the  unaffected  areas, 
and  in  the  Northwest  and  Southwest  regions,  the  former  areas  actually  show  more 
development  than  the  laner.  The  zeros  shown  for  the  West  Central  region  are  due  to  the  fact 
that  there  are  no  casinos  in  this  region. 

Table  2  summarizes  the  effects  of  the  Indian-owned  casinos  on  the  1990-94  change  in 
numbers  of  business  establishments  in  cities  having  populations  of  10,000  or  less.  Unlike 
Table  1,  this  table  deals  specifically  with  the  areas  affected  by  individual  casinos,  and 
provides  no  information  on  other  parts  of  the  regions  in  which  the  casinos  are  located.  The 
first  column  shows  what  would  have  been  the  change  in  the  number  of  business 
establishments  in  the  area  affected  by  each  casino  in  the  absence  of  the  casino,  while  the 
second  column  indicates  the  estimated  effect  of  the  casLno.  The  third  column  is  the  total, 
actually  obsen'ed  change,  which  is  the  sum  of  the  first  two  columns.  It  can  be  noted  that 
most  casino  areas  would  have  been  characterized  by  declines  if  their  casinos  were  not 
present,  and  that  the  positive  casino  effects  are  large  relative  to  these  declines. 

The  fourth  and  fifth  columns  of  Table  2  indicate  the  importance  of  the  effects  of  casinos  on 
numbers  of  business  establishments  in  the  context  of  what  otherwise  would  ha%e  occurred. 
The  fourth  column  applies  to  areas  where  declines  would  have  occurred  in  the  absence  of 
casinos.  A  percentage  of  100  in  this  column  means  that  the  number  of  increased 
establishments  induced  by  casinos  exactly  offsets  the  decline  in  establishments  that  would 
otherwise  occur.  Percentages  of  less  than  100  mean  that  the  number  of  casino-induced 
establishments  less  than  offsets  the  losses  in  the  absence  of  the  casino,  while  percentages  of 
more  than  100  means  that  casino  effects  produce  positive  growth  where  declines  would 
otherwise  have  occurred.  The  percentage  shown  in  the  fifth  column  indicates  the  amount  by 
which  casino-induced  establishments  augment  the  increase  in  establishments  without  the 
casino  effect.  All  of  the  values  in  these  two  columns  show  an  important  role  of  casinos  in  the 
economic  development  of  their  surrounding  areas. 

Table  2's  sixth  and  seventh  columns  show  estimates  of  the  positive  effect  of  each  casino  on 
employment  and  local  property  tax  collections,  as  a  result  of  the  positive  effect  it  has  on  the 
number  of  consumer  and  business  service  establishments  in  its  area. 
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Table  3  provides  more  detail  than  Table  2.  showing  for  indi\  iduaJ  cities  near  each  casino  the 
estimated  effects  of  the  casino  on  its  change  in  nearby  business  establishments  bervveen  1990 
and  1994.  This  table  shows  these  results  for  each  affected  city.  One  can  note  generally  that 
the  closer  the  city  or  town  to  the  casino,  the  larger  the  positive  effect  of  the  casino  on  its 
number  of  establishments.  Figure  1  presents  this  relationship  in  the  absence  of  other 
intervening  variables.  Of  course,  other  variables,  such  as  the  presence  of  manufacrurers  in  a 
city  or  town  can  make  the  generally  smaller  effect  of  casinos  as  distance  increases  appear  less 
exact. 

Tables  4-7  present  the  regression  equations  used  in  the  analysis.  Table  4  shows  nvo 
regression  equation  explaining  the  number  of  consumer-oriented  and  business  service 
establishments  in  1994  in  non-urban  Minnesota  cities  and  towns.  The  difference  bervveen  the 
two  regressions  is  Regression  A's  attempt  to  explain  the  dependent  variable  for  relatively 
large  cities  in  the  zones  affected  by  casinos,  a  difficult  task  considering  the  complexity  of 
economic  activities  in  these  cities.  Regression  B  includes  categorical  variables  for  these 
cities  which  capture  the  effects  of  missing  variables  that  could  capture  this  complexity.  The 
results  in  these  two  equations  relevant  to  the  effects  of  casinos  are  virtually  idenlicaJ. 

Within  the  category  labeled  "Economic  and  Distance  Variables",  the  estimated  effects  of 
casinos  are  reflected  in  the  coefficients  of  the  nvo  variables  "highway  distance  from  nearest 
casino"  and  this  variable  squared.  Both  of  these  coefficients  are  statistically  significant  at 
extremely  high  levels  in  both  regression  equations  and  are  the  same  for  all  practical  purposes. 
The  values  of  the  Uvo  coefficients  and  their  opposite  signs  create  a  positive  effect  of  casinos 
which  becomes  smaller  up  to  35  miles,  at  which  point  casinos' ha\e  no  ftirther  effects.  After 
rejecting  the  hypothesis  with  separate  variables  that  business  establishments  in  cities  beyond 
35  miles  are  affected  by  casinos,  we  entered  these  cities  with  this  distance  value  because  of 
the  mechanical  effect  of  the  nvo  distance  variables  would  incorrectly  show  gains  with 
increasing  distance  beyond  the  35  mile  point. 

In  both  equations,  the  city's  number  of  manufacturers  had  the  positive  and  statistically 
significant  effect  on  local  business  establishments  that  we  expected.  Interestingly,  we  found 
that  a  measure  of  the  increase  in  discount  stores  between  1986  and  1991  did  as  good  a  job  of 
controlling  for  the  factors  affecting  business  development  in  relatively  large  cities  as  entering 
categorical  variables  for  these  cities.  Assuming  that  changes  in  discount  stores  proxy  for  a 
city's  role  as  a  trade  service  center,  this  result  provides  evidence  in  support  of  the  argument 
made  by  staff  members  of  the  Center  for  Urban  and  Regional  Affairs  and  others  that  trade 
service  is  a  major  factor  in  Minnesota's  non-urban  development. 

As  is  no  surprise,  given  our  theoretical  framework,  the  variable  controlling  for  inter- 
governmental transfers  to  towns  and  cities  has  no  statistically  significant  effect  on  business 
development.  Regardless  of  the  specification  of  the  equation  explaining  numbers  of  business 
establishments,  this  variable  is  statistically  iiisignificant.    While  its  coefficient  flips  from 
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Table  4:  Regression  Estimates  for  Factors  Influencing  the 
Number  of  Business  Establishments  in  1994 

Dependent  Variable:  Number  of  consumer-oriented  and  business  service  establishments  in 
1994  in  non-urban,  Minnesota  cities  and  to\sns 


Economic  and  Distance  Variables 


Regression  A 

Regression  B        | 

Parameter 
Estimate 

T- 
ratio 

Parameter 
Estimate 

T-ratio 

Highway  Distance  from  Nearest  Casino 

-.510713 

-5.317 

-.514029 

-5.353 

Highway  Distance  from  Nearest  Casino 
Squared 

.007645 

4.738 

.007689 

4.769 

Governmental  Funding 

2.485E-07 

.109 

-5.40SE-07 

-.227 

Number  of  Manufacturers  in  1990 

.831755 

3.130 

.909305 

3.363 

Interaction:  Change  in  Number  of 
Manufacmrers  from  1990-1994  times 
the  Number  of  Manufacturers  in  1990 

.105440 

3.171 

.064379 

1.275 

Interaction:  Change  in  Number  of 
Discount  Stores  from  1986-1991  times 
the  Number  of  Discount  Stores  in  1986 

10.701431 

1.812 

3.557045 

.236 

Number  of  Establishments  in  1990 

.943912 

57.141 

.942555 

56.055 

Categorical  Variables  for  Casino  Areas 


Carlton 

-4.3317 

-.363 

-4.9467 

-.415 

Cass  Lake 

-5.0791 

-.424 

-5.6984 

-.475 

Grand  Portage 

-1.3615 

-.112 

-2.0493 

-.169 

Granite  Falls 

-7.2801 

-.610 

-7.9673 

-.667 

Hinckley 

-3.6733 

-.307 

-4.3202 

-.360 

Mahnomen 

-8.6479 

-.724 

-9.2797 

-.775 

Mille  Lacs 

-3.5097 

-.294 

-4.1916 

-.350 

Morton 

-9.5460 

-.800 

-10,2611 

-.858 

Prairie  Island 

-4.6772 

-.389 

-5.4567 

-.453 

Red  Lake 

-4.9972 

-.418 

-5.6994 

-.476 

Thief  River  Falls 

-6.8151 

-.570 

-7.4854 

-.625 

Tower 

-2.4043 

-.201 

-3.0077 

-.251 

Walker 

-5.6350 

-.470 

-6.2594 

-.520 

Warroad 

-7.4517 

-.610 

-7.9372 

-.649 

Categorical  Variables  for  Large  Cities 


Bemidji 

-20.6443 

-.401 

Brainerd 

67.4725 

1.149 

Cloquet 

-22.5991 

-.498 

Marshall 

56.6551 

1.160 

New  Ulm 

18.4294 

.316 

Red  Wing 

75.4651 

1.734 

Virginia 

51.7849 

.850 

Willmar 

73.5567 

.854 

Number  of  Observations 


295 


295 


Confidence  Level  for  T-ratios,  one-tailed:  90%  =  1 .282,  95%  =  1 .645,  97.5%  =  1 .960,  99%  =  2.326 
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positive  to  negative  as  a  result  of  small  changes  in  other  variables  employed  in  the  equation, 
it  is  always  \ery  small  (e.g.  positive  or  negative  one-founh  of  a  business  establishment  per 
million  dollars  spent  by  government). 

The  variable  for  the  number  of  business  establishments  in  1990  controls  for  the  base  level 
from  uhich  development  occurred  in  each  city  or  to\'>Ti.  Entering  this  variable  as  an 
independent  variable  additionally  controls  for  unmeasured  variables  affecting  development 
that  are  correlated  with  the  size  of  the  city's  economy. 

Tables  5  and  6  show  the  regression  equations  that  were  used  to  estimate  the  effects  of 
changes  in  numbers  of  business  establishments  on  the  values  of  employment  and  property 
taxes  in  each  affected  city  or  town.  These  estimates  underlie  the  ^'alues  for  emplo>Tnent  and 
property  taxes  shown  in  Tables  2  and  3.  Table  7  shows  a  separate  regression  equation 
estimated  for  to\Mis  and  cities  near  the  Mille  Lacs  Casino.  This  casino  location  on  the  edge 
of  a  large  lake  may  have  caused  its  effects  on  development  to  be  more  intense  than  otherwise 
in  the  other  directions.  TTie  results  of  this  regression  suggest  that  this  is  what  happened. 


V.   Conclusion  and  Next  Steps:  Implementing  Ongoing  Monitoring 

of  the  Effects  of  Indian-Owned  Casinos  on  their  Local 

Economies  and  on  Social  Development 

The  results  of  this  study  provide  evidence  of  an  already  substantial  role  of  the  Indian-owned 
casinos  in  creating  self-generating  development  in  their  local  areas.  At  the  same  time,  this 
study's  results  reject  the  hypthesis  that  governmental  development  grants  have  an  effect  on 
such  de\'elopment  in  non-urban  areas  of  Minnesota,  a  conclusion  that  is  not  at  all  surprising 
within  a  conceptual  framework  that  accounts  for  the  reasons  why  in\estors  make 
committments  to  new  businesses.  It  can  be  concluded  that  the  casinos,  and  other  successfiil 
businesses,  have  much  more  potential  to  accomplish  the  desired  types  of  economic  progress 
in  non-urban  areas  that  governmental  policies  cannot  ignite. 

However,  another  important  result  of  this  study  is  its  demonstration  of  the  feasibility  of 
measurement  of  self-generating  economic  development  in  non-urban  areas  and  the  estimation 
of  the  effects  of  an  imporant  factor,  casinos,  on  such  development.  The  modest  costs  of  the 
study  suggest  that  continued  monitoring  of  economic  development  near  the  Indian-owned 
casinos  may  be  worthwhile.  We  have  also  examined  possibilities  for  monitoring  social 
development  near  these  casinos,  and  these  possibilities  are  reported  below. 

A.         Economic  effects  of  casinos 

A  somewhat  broadened  data  base  would  make  it  possible  to  measure  the  effects  of  casinos  on 
sales  and  employment  of  all  local  fums,  and,  in  addition,  descnbe  the  specific  nature  of  the 
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Table  5:  Regressioa  Estimate  for  Property  Taxes 
Generated  by  New  Establishments 

Based  on  non-urban  area  cities  of  less  than  10,000  in  population 

Dependent  Variable:  Change  in  Property  Taxes  Collected  from  1987  to  1991  (in  1991  dollars) 


Parameter 
Estimate 

T-ratio 

Independent  Variables 

Change  in  Establishments  from  1987 
101990 

$801 

3.544 

Change  in  Discount  Stores  from  1986  to 
1991 

$20,962 

.940 

Change  in  Manufacturing 
Establishments  from  1985  to  1990 

$2,066 

.999 

Change  in  Population  from  1980  to 
1990  (from  U.S.  Census) 

$59 

4.984 

Number  of  Observations 

656 

Confidence  Le\el  for  T-ratios.  two-tailed:  90%  =  1.66.  95%  =  1.98,  99%  =  2.62 

Table  6:  Regression  Estimate  for  Average  Employment 
Generated  by  New  Establishments 

Based  on  non-urban  area  counties  only 

Dependent  Variable:  Average  Employment  per  Establishment  per  County  in  1992 


Parameter 
Esrimate 

T-ratio 

Independent  Variables 

Change  in  Establishments  from  1987 
to  1992 

.001467 

.343 

Proportion  of  Establishments  with  5-9 
Emplovees 

16.1 

1.886 

Proportion  of  Establishments  with  10-19 
Employees 

23.9 

1.736 

Proportion  of  Establishments  with  20-49 
Employees 

58.8 

4.354 

Proportion  of  Establishments  with  50-99 
Emplovees 

105.5 

3.182 

Proportion  of  Establishments  with 
greater  than  100  Emplovees 

196.8 

6.081 

Intercept  or  Constant 

-4.1 

-1.902 

Number  of  Observations 

74 

Confidence  Level  for  T-ratios,  two-tailed:  90%  =  1.66,  95%  =  1.98,  99%  =  2.62 
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Table  7:  Regression  Esrimate  for  New  Establishments 
Generated  bv  Mille  Lacs  Casino 


Dependent  Variable:  Number  of  Establishments  in  1994  in  the  Mille  Lacs  Casino  area 


Parameter 
Estimate 

T-ralio 

Independent  Variables 

Highway  Distance  from  Mille  Lacs 
Casino 

-1.725 

-1.830 

Squared  Highway  Distance  from  Mille 
Lacs  Casino 

.0262 

1.998 

Categorical  Variable  for  Brainerd 

79.964 

2.339 

Business  Estabhshments  in  1990 

1.017 

40.243 

Intercept  or  Constant 

23.123 

1.461 

Number  of  Obsen-ations 

33 

1 

Confidence  Le^•el  for  T-ratios,  rwo-tailed:  90%  =  1.66,  95%  =  1.98,  99%  =  2.62 
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economic  benefits  that  different  businesses  create  for  each  other  and  thereby  attract  additional 
businesses.  This  additional  information  would  also  make  it  possible  to  identify  specific  ways 
in  which  public  services  would  contribute  to  each  area's  capability  to  attract  new  business 
investments. 

The  tasks  ahead  to  develop  this  data  base  and  maintain  it  on  a  long-term  basis  include: 

1 .  Obtain  from  a  large  enough  sample  of  firms  near  casinos,  information  about  their 
products  or  sevices  and  their  sales  and  employment  in  1990  and  1994.  Request 
follow-up  information  each  year  for  this  sample  and  for  new  firms.  This  information 
would  make  it  possible  to  identify  the  specific  ways  in  which  new  firms  are 
responding  to  economies  created  by  the  casinos  and  other  factors. 

2.  Obtain  a  smaller  control  sample  for  fiims  at  larger  distances  from  casinos  to  get  data 
on  their  sales  and  employment  in  1990  and  1994,  with  follow  up  data  each  year. 
These  data  plus  the  data  under  #1  above  will  make  it  possible  to  estimate  the  ongoing 
effects  of  casinos  on  the  sales  and  employment  of  firms  that  have  been  in  business 
during  the  entire  1990-1994  period  and  that  will  have  been  in  business  for  later 
periods. 

3.  Obtain  data  on  taxation  directly  from  cities  near  casinos  and  a  control  group  of  more 
distant  cities  in  order  to  avoid  the  delays  of  obtaining  these  data  from  higher  levels  of 
government.  With  timely  data  on  taxation,  it  will  be  possible  to  estimate  the  ongoing 
specific  effects  of  casinos  and  of  the  business  establishments  they  attract  to  their  areas 
on  local  tax  collections  and  on  tax  savings  to  other  businesses  in  their  areas. 

4.  Provide  in  a  single  source,  specific  information  about  the  economies  of  areas  near 
casinos  that  is  of  interest  to  investors.  This  information  includes  specific  data  on  the 
availability  of  support  businesses  services,  transport  and  other  public  services,  and 
consumer-oriented  businesses  and  public  services  important  for  attracting  technical 
and  mangerial  personnel.  This  information  can  also  include  opportunities  for  tax- 
advantaged  investments  on  tribal  lands. 

This  data  base  can  also  be  used  for  the  casino-owiiing  tribes  and  local  businesses  to 
work  together  on  development  problems,  and,  in  particular,  to  request  governmental 
fiinding  for  public  services  that  can  be  clearly  justified  as  important  for  supporting 
economic  development  in  the  area. 

B.         Socioeconomic  effects  of  casinos 

We  had  hoped  to  provide  as  part  of  this  study,  some  preliminary  results  on  the  effects  of 
casinos  on  social  development  in  their  areas.  To  this  end,  we  thoroughly  examined  the 
available  data  that  could  be  used  to  analyze  social  development  in  and  around  the  Indian- 
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o\\Tied  casinos  in  non-urban  areas  of  Minnesota.  The  conclusion  of  this  investigation  is  that 
the  available  data  on  differences  across  geographical  areas  of  Minnesota  relating  to  social 
development  have  most  of  the  same  problems  as  described  above  regarding  governmental 
data  on  spatial  differences  in  economic  development. 

These  problems  include  specificity,  accuracy,  timeliness,  and  interpretability.  For  example, 
most  data  that  could  be  used  to  evaluate  the  effects  of  casinos  on  social  de\  elopment  are 
available  at  the  level  of  counties  for  1992  at  the  latest.  The  major  exception  is  education,  for 
which  data  for  1993  are  available  at  the  levels  of  school  districts.  However,  school  district 
boundaries,  while  not  as  aggregative  as  counties,  nonetheless  do  not  fit  well  with  the  areas 
near  casinos. 

Our  conceptual  framework  about  social  de\'elopment,  deri\'ed  fi-om  human  capital  theory, 
suggests  that  the  specific  outcomes  of  this  development  for  the  casino-owning  Indian  tribes 
will  depend  on  the  care  \\ith  which  the  casino-owning  tribes  design  policies  to  enhance  their 
members'  human  capital  development.  For  example,  there  is  little  evidence  that  simply 
spending  more  money  on  schools  leads  to  noticeable  progress  in  achieving  improved  learning 
outcomes  or  in  motivating  students  to  continue  their  studies.  The  details  of  what  schools  do 
with  with  available  resources  are  what  matter  in  improving  the  learning  and  continuation 
outcomes  that  are  crucial  for  preparing  children  for  living  and  for  participation  in  high  value 
added  parts  of  the  labor  market.  Specific  policies  having  promise  include  involving  students 
in  projects  that  strongly  interest  them,  as  well  as  teach  them,  and  giving  students  regular 
diagnostic  tests  and  interv'ening  on  the  basis  of  these  tests  when  there  are  problems.  An 
enjoyable  educational  environment  in  which  students  regularly  succeed  is  essential,  because 
one  of  the  most  important  educational  inputs  is  previous  success. 

This  fi-amework  suggests  that  measurement  of  tribes'  progress  in  improving  their  members' 
human  capital  development  and  the  quality  of  their  lives  can  be  a  means  of  ongoing 
evaluation  to  make  regular  corrections  of  their  policies,  and  thus  serve  as  an  input  to  these 
policies  as  well  as  serve  for  reporting  on  progress  to  the  tribes'  membership  and  other 
interested  parties. 

The  development  of  a  data  base  on  social  development  for  each  tribe  could  include  the  same 
series  of  data  on  social  welfare  statistics  for  their  members  that  are  presently  being  obtained 
by  the  Mille  Lacs  Band  of  Ojibwe.  These  data  can  be  organized  around  the  following 
services: 


Education 


School  attendance  rates  and  dropout  rates 
Numbers  of  students  reaching  specific  milestones 
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Work 


Health 


Housing 
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Test  scores:  detailed  diagnostic  as  well  as  summati\e  measures  of  the  learning 
outcomes  accomplished 
Scholarships  for  college  students 


Descriptions  of  members'  employment,  earnings,  and  advancement  in  their  jobs. 
Analysis  of  interrelationships  ber^veen  the  economies  near  casinos  and  job  and 
career  opportunities  for  tribal  members. 

Ongoing  measurement  of  the  sa\ines  of  public  welfare  costs  resulting  from 
improvements  in  members'  labor  market  outcomes. 


Detailed  information  on  health  care  needs  and  health  care  coverage  of  these  needs 
Tribes'  provision  of  specific  health  care  services  beyond  those  funded  by  the  BIA. 
Specific  analyses  of  personal  counseling  services  related  to  personal  problems 
and  counseling  can  be  linked  with  the  provision  of  labor  market  opportunities  for 
those  receiving  these  services. 


Measures  of  tribal  services  to  members  in  providing  housing  to  members,  and 

measures  of  remaining  unmet  needs. 

Income  maintenance  for  non-'working  members. 

Information  on  the  incomes  of  tribal  members  who  are  not  working  broken  about 

by  age  groups,  and  income  supplements  paid  by  the  tribes,  especially  for  the 

elderiy. 


Recreation  and  culture 


Detail  on  on  tribes'  funding  of  activities  that  impro\-e  members'  quality  of  life  and 
which  can  raise  the  productivity  of  children  as  students  by  enhance  their  self 
esteem  and  developing  habits  of  accomplishing  tasks  successfiilly. 


Social  services 


Tribes'  expenditures  on  social  services  and  measurements  of  outcomes  with  focus 
on  the  progress  of  children  in  school  as  measured  by  learning  outcomes. 
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.APPENDLX  A 

NOTES  ON  THE  SURVEY  OF  CASINO  E.MPLOYEES 

In  conjunction  with  John  McCarthy  of  the  Minnesota  Indian  Gaming  Commission,  we 
conducted  a  survey  of  employees  in  the  non-urban  Indian-owned  casinos  of  Minnesota.  To 
date,  responses  have  been  received  from  four  casinos.  It  will  be  necessary  to  obtain 
additional  information  before  it  will  be  possible  to  utilize  these  responses  to  make  specific 
inferences  about  the  net  gains  in  jobs  and  earnings  created  by  the  four  responding  casinos. 


APPENDIX  B 

PURCHASES  FROM  VENDERS  BY  THE  MILLE  LACS  .Aa\T)  HINCKLEY  CASIN'OS 

The  following  lists  show  the  money  received  in  1994  by  vendors  to  the  Mille  Lacs  and 
Hinckley  casinos,  aggregated  according  by  the  city  or  town  in  which  the  businesses  are 
located.  Relatively  nearby  cities  and  towns  are  shown  in  boldface  characters. 

The  list  shows  that  the  Mille  Lacs  and  Hinckley  casinos  both  made  large  purchases  from 
nearby  venders  in  small  towns.  Further,  large  numbers  of  venders  are  involved.  It  is 
interesting  to  note  also  that  these  two  casinos  make  large  purchases  from  venders  all  over  the 
state  of  Minnesota,  and  that  their  largest  expenditures  are  for  goods  and  services  supplied  in 
the  Twin  Cities. 

The  many  local  purchases  totaling  large  sums  of  money  are  consistent  with  the  hjpolhesis 
that  these  two  casinos  are  creating  well  defined  and  profitable  nearby  business  opportunities. 
It  is  always  valuable  to  ha\'e  independent  support  for  any  tested  h>'pothesis,  and  these  results 
support  the  findings  of  this  study  that  the  Indian-owned  casinos  provide  substantial 
opport\inities  for  local  businesses.  While  we  have  noted  that  expenditure  data  in  themselves 
do  not  provide  evidence  on  self-sustaining  development,  one's  confidence  in  the  results  of 
this  study  would  be  lower  if  the  casinos  spent  lime  on  goods  and  services  provided  by  nearby 
vendors. 
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1994  HINCKLEY  CASKSO  PURCHASES  FROM  MINNESOTA  VENDORS 

FOR  CITIES  WITH  GREATER  THAN  SIO.OOO  IN  PURCHASES 


CITY 


TOTAL  AVERAGE     NUMBER 

PURCHASES     PURCHASE  OF 

IN  1994         PER  VENDO   VENDORS 


MFNNEAPOLIS 

515,722,699 

5S0.218 

196 

PLYMOUTH 

$4,184,289 

5144,286 

29 

ST  PAUL 

$2,593,506 

530,157 

86 

EDENPRAIRJE 

52,407,582 

5300.948 

8 

ONAMIA 

52,342,665 

5195,222 

12 

ELKHORN 

52,307,411 

5576,853 

4 

HINCKLEY 

51,485,254 

528,563 

52 

CHANHASSEN 

51,116,663 

5558,331 

2 

BLOOMIKGTON 

5707,049 

547,137 

15 

ST  CLOUD 

5574,287 

528,714 

20 

PINE  CITY 

5517,834 

515,230 

34 

FLNLAYSON 

5412,309 

5137,436 

3 

DULUTH 

5252,814 

512,641 

20 

ST  LOUIS  PARK 

5172,758 

521.595 

8 

HOPKINS 

5154,839 

577,419 

2 

CHARLOTTE 

5154,556 

522,079 

7 

MINNETONKA 

5132,925 

56,646 

20 

RUSH  CITY 

5125,441 

515,680 

8 

BURNSVILLE 

5120,236 

515,030 

8 

WAVERLY 

5113,926 

556,963 

2 

CASS  LAKE 

5108,816 

536,272 

3 

MAPLE  GROVE 

5106,190 

515,170 

7 

CAMBRIDGE 

5105,590 

510,559 

10 

BROOKLYN  PARK 

598,999 

S9,900 

10 

MOR-A 

595,556 

53,822 

25 

MOOSE  LAKE 

595,435 

510,604 

9 

GRETNA 

579,487 

579,487 

1 

REDWOOD  FALLS 

579,159 

539,579 

2 

PETERSON 

574,086 

574,086 

1 

EXCELSIOR 

568,641 

57,627 

9 

MAPLEWOOD 

562,629 

531,315 

2 

CLOQUET 

560,243 

512,049 

5 

GOLDEN  VALLEY 

559,578 

58,511 

7 

RICHLAND  CENTER 

557,339 

557,339 

1 

OSSEO 

554,419 

554,419 

1 

ALBERTVILLE 

554,054 

527,027 

2 

PIER2 

552,175 

552,175 

I 

ANOKA 

548,743 

516,248 

3 

MCGREGOR 

547,961 

547,961 

I 

BLOOMING  PRAIRIE 

546,854 

523,427 

2 

RJCHFIELD 

544,159 

514,720 

3 

CIRCLE  PINES 

543,058 

58,612 

5 

INVER  GROVE  HEIGH 

540,651 

56,775 

6 

BOSCOBEL 

538,022 

519,011 

2 

SLIDELL 

537,535 

537,535 

1 

HAM  LAKE 

537,151 

512,384 

3 

NEW  HOPE 

536,085 

59,021 

4 

KINDER 

533,996 

533,996 

1 
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1994  HINCKLEY  CASINO  PURCHASES  FROM  MINNESOTA  VENDORS 
FOR  CITIES  WITH  GREATER  THAN  510,000  IN  PURCHASES 


CITY 


TOTAL  AVERAGE     NOJMBER 

PURCHASES     PURCHASE  OF 

IN  1994        PER  VENDO   VENDORS 


CITY 


TOTAL  AVERAGE     NUMBER 

PURCHASES     PURCHASE  OF 

IN  1994        PER  VENDO   VENDORS 


NORTHFIELD 

533,031 

516,515 

2 

NORCROSS 

532,812 

532,812 

1 

WINONA 

532,629 

510,876 

3 

AUBURN 

532,491 

532,491 

1 

DUNDEE 

531,023 

515,512 

2 

FOREST  LAKE 

529,184 

52,653 

11 

VERONA 

526,595 

526,595 

1 

VERNON 

525,432 

512,716 

2 

CHANTILLY 

525,062 

525,062 

I 

SPRING  LAKE  PARK 

523,323 

55,831 

4 

COON  RAPIDS 

523,155 

54,631 

5 

BR.'MNERD 

522,945 

53,824 

6 

RALSTON 

522,886 

511,443 

2 

ALEXANDRIA 

520.597 

510,299 

2 

RED  WING 

520,162 

56,721 

3 

NtACON 

519,139 

519,139 

1 

WAYZATA 

516,405 

55,468 

3 

SPRINGFIELD 

516,399 

516,399 

1 

LINDEN 

516,371 

516,371 

1 

SANDSTONE 

515,768 

51,577 

10 

ROSEVILLE 

515,168 

52,528 

6 

FREMONT 

515,164 

57,582 

2 

WOODBURY 

514,496 

57,248 

2 

ISLE 

514,457 

54,819 

3 

CENTER  CITY 

514,267 

514,267 

1 

LINDSTROM 

514,213 

54,738 

3 

NEW  BRIGHTON 

514,108 

53,527 

4 

MORTON 

513,820 

513,820 

I 

PRINCETON 

512,799 

56,399 

2 

AUSTIN 

511,423 

53,808 

3 

OGILVIE 

511,183 

55,591 

2 

THIEF  RIVER  FALLS 

510,625 

510,625 

1 

STACY 

510,594 

53,531 

3 

FRIDLEY 

510,265 

51,283 

8 
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1994  MILLE  LACS  CASINO  PURCH.\SES  FROM  MIX>'ESOTA  VENDORS 
FOR  CITIES  WITH  GREATER  THAN  510,000  I.N  PURCHASES 


CITY 


TOTAL  AVERAGE     NUMBER    AVERAGE 

PURCHASES     PURCHASE  OF  PURCHASE 

IN  1994        PER  VENDOR  VENDOR  PER  CAPITA 


MINNEAPOLIS 

516,285,923 

586,169 

1S9 

S44 

PLYMOUTH 

54,824,185 

5229,723 

21 

592 

ONAMIA 

51,949,958 

530,952 

63 

52,818 

HINCKLEY 

51,648,252 

5549,417 

3 

51,740 

MAPLE  LAKE 

5887,258 

5887,258 

1 

5633 

AITKIN 

5719,802 

520,566 

35 

5424 

ST.  PAUL 

5567,696 

57,096 

SO 

52 

ST.  CLOUD 

5496,459 

59,929 

50 

510 

BRAINERD 

5473,610 

55,776 

82 

538 

GARRISON 

5335,868 

514,603 

23 

52,470 

LITTLE  FALLS 

5244,453 

510,186 

24 

533 

BLOOMINGTON 

5165,114 

56,351 

26 

52 

EDEN  PRAIRIE 

5154,551 

512,879 

12 

54 

BURNSVILLE 

5123,201 

59,477 

13 

52 

WHITE  BEAR  LAKE 

5121,468 

530.367 

4 

55 

NEW  BRIGHTON 

5100,936 

512,617 

8 

55 

MCGREGOR 

591,419 

515,237 

6 

5246 

MAPLE  GROVE 

576,762 

57,676 

10 

52 

BROOKLYN  PARK 

568,077 

58,510 

8 

51 

DULUTH 

564,159 

54,010 

16 

51 

CAMBRIDGE 

561.825 

515,456 

4 

512 

ISLE 

561,704 

55,142 

12 

5108 

EAGAN 

552,345 

58,724 

6 

51 

PRINCETON 

548,708 

54,871 

10 

513 

FOREST  LAKE 

546,538 

511,635 

4 

58 

MILACA 

546,432 

55,804 

8 

521 

SAUK  RAPIDS 

546,387 

55,798 

8 

S6 

B.^XTER 

544,779 

58,956 

5 

512 

WAITE  PARK 

542,024 

58,405 

5 

SS 

MJNNETONKA 

541,771 

53,213 

13 

SI 

PIERZ 

537,088 

56,181 

6 

537 

COLERAINE 

534,839 

534,839 

I 

533 

DEERWOOD 

534,795 

54,971 

7 

567 

CIRCLE  PINES 

531,573 

515,786 

2 

57 

MOTLEY 

530,780 

515,390 

2 

569 

CROSBY 

527,547 

51,968 

14 

513 

HAM  LAKE 

526,120 

56,530 

4 

S3 

PEASE 

523,619 

523,619 

I 

51 32 

MANKATO 

523,033 

55,758 

4 

SI 

ANOKA 

522,549 

52,505 

9 

S! 

EXCELSIOR 

522,412 

57,471 

3 

S9 

ALBERTVILLE 

522,199 

511,099 

2 

516 

ST.  LOUIS  PARK 

518,555 

52,651 

7 

SO 

ST.  JOSEPH 

518,186 

56,062 

3 

55 

MONTICELLO 

517,759 

54,440 

4 

S3 

GOLDEN  VALLEY 

516,576 

54,144 

4 

SI 

OSSEO 

516,210 

55,403 

3 

56 

OGILVIE 

514,628 

54,876 

3 

5:s 
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1994  MILLE  LACS  CASINO  PURCHLASES  FROM  MINNESOTA  VENDORS 
FOR  CITIES  WITH  GREATER  THAN  510,000  IN  PURCHASES 


CITY 


TOTAL  AVERAGE     NUMBER    AVERAGE 

PURCHASES     PURCHASE         OF         PURCHASE 

IM  1994       PER  VENDOR  VENDOR  PER  CAPITA 


STAPLES 

514,377 

52,396 

6 

S5 

BLAINE 

513,695 

51,712 

8 

SO 

REDWOOD  FALLS 

512,726 

54,242 

3 

S3 

CASS  LAKE 

512,059 

52,412 

5 

513 

HUTCHINSON 

511,968 

52,992 

4 

SI 

FERGUS  FALLS 

511,959 

52,990 

4 

51 

SPRING  LAKE  PARK 

511,741 

Sl,957 

6 

S2 

HASTINGS 

511,147 

53,716 

3 

51 

ELK  RJVER 

510,899 

51,362 

8 

51 

MORA 

510,719 

51,786 

6 

54 

WAHKON 

510,659 

52,665 

4 

555 
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APPENDIX  C 


DESCRIPTIVE  STATISTICS  FOR  THE  ECONOMETRIC  ANALYSIS 


-.8217 

-2.0 

15.8433 

-96 

103 

102.6084 

38.5 

176.5730 

1 

1285 

102.1364 

35.5 

182.9870 

1 

1581 

DESCRIPTIVE  STATISTICS  FOR  CFTIES  USED  IN  REGRESSIONS 

Excludes  cities  in  urban  areas  and  cities  outside  a  35  mile  radius  around  any  casino 

LARGEST     L-AJiGEST 
VAIUABLES  ME.^N      MEDIAiN     ST.  DEV.  LOSS  GAIN 

BUSINESS  ESTABLISHMENTS 

Change  in  number  of  business 

establishments  from  1990  to  1994 
Number  of  business  establishments 

in  1990 
Number  of  business  establishments 

in  1994 

EDGHWAY  DISTANCE 

Highway  distance  from  nearest  29.5647         30.0  13.3829  1  59 

casino  within  35  mile  radius 

CHAIN  DISCOUNT  STORES 

Change  in  number  of  chain 

discount  stores  from  1986  to  1991 
Number  of  chain  discount  stores  in 

1986 
Number  of  chain  discount  stores  in 

1991 

MANTJFACTURING  FIRMS 

Change  in  number  of  manu- 
facturers from  1985  to  1990 

Change  in  number  of  manu- 
facturers from  1990  to  1994 

Number  of  manufacrurers  in  1985 

Number  of  manufacturers  in  1990 

Number  of  manufacrurers  in  1994 

POPULATION 

Change  in  population  from  1980  -26.2203         -25.0  338.77  -1750  2275 

to  1990 
Population  in  1980  Census  1346.332        513,0  2411.07  47  15,895 

Population  in  1990  Census  1320.112        485.5  2473.80  24  17,630 

GOVERNMENT  FUNDS 

Government  funds  transferred  to  406,953        93,967         823,239  0  6,161,573 

cities  during  1992 


.0245 

0 

.2281 

-1 

2 

.1049 

0 

.4140 

0 

3 

.1294 

0 

.4892 

0 

4 

.6503 

0 

1.8074 

-5 

10 

.9441 

0 

2.2220 

-2 

17 

4.2238 

2.0 

7.1871 

0 

44 

4.8741 

2.0 

7.8050 

0 

50 

5.8182 

2.0 

9.4302 

0 

67 
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CHANGE  IN  NUMBER  OF  BUSINESS  ESTABLISHMENTS 
BY  REGION,  FROM  1990  TO  1994  v 


REGION 

CENTR.\L 

NORTHEAST 

NORTHWEST 

SOUTHEAST 

SOUTHWEST 

WEST  CENTRAL 

TWINCmES 


MZ.\N      MEDIAN      ST.  DEV. 


5.1689 
1.1000 
-3.9592 
-2.5251 
-1.5669 
3.7326 
110.1552 


19.9494 
10.4653 
8.1125 
19.2118 
12.4413 
33.7075 
422.6479 


NUMBER 

LARGEST 

LARGEST 

OF 

LOSS 

GAIS 

CITIES 

-69 

139 

148 

-30 

77 

110 

-31 

17 

98 

-108 

91 

179 

-39 

103 

157 

-28 

299 

86 

-583 

3.611 

116 

CHANGE  IN  POPULATIONS  IN  CITIES  WITHIN  REGIONS 
FROM  1980  TO  1990 


NUMBER 

LARGEST 

LARGEST 

OF 

REGION 

ME.AS 

MEDL'LV 

ST.  DEV. 

LOSS 

GAIN 

CITIES 

CENTRAL 

170.00 

19 

524.71 

-468 

4,920 

158 

NORTHEAST 

-226.25 

-66 

453.42 

-3,169. 

49 

83 

NORTHWEST 

-46.94 

-28 

160.03 

-1,107. 

471 

85 

SOUTHEAST 

60.08 

-7.5 

428.51 

-2,203 

2.800 

180 

SOUTHWEST 

-33.90 

-32 

267.35 

-429 

2,275 

161 

WEST  CENTRAL 

5.82 

-18 

281.04 

-362 

2,488 

88 

TWIN  CITIES 

2.240.00 

306 

5,036.20 

-2,489 

28,458 

143 
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CHANGE  IN  NUMBER  OF  ESTABLISHMENTS  IN  CITIES 
AROUND  EACH  CASINO,  FROM  1990  TO  1994 


CASINO  AREA 

MEAN 

MEDLVN 

ST.  DEV. 

LARGEST 

LOSS 

LARGEST 
GAIN 

NUMBER 

OF 

CITIES 

CARLTON 

-.0952 

LO 

7.5954 

-30 

9 

21 

CASS  LAKE 

-4.1667 

-1.5 

7.9411 

-21 

4 

12 

GRANITE  FALLS 

.9762 

-2.0 

18.6043 

-24 

103 

42 

GRAMD  PORTAGE 

n.oooo 

14.0 

10.8167 

-1 

20 

3 

HINCKLEY 

5.7600 

3.0 

10.0303 

-3 

37 

25 

MAHNOMEN 

-4.6207 

-4.0 

11.6724 

-26 

33 

29 

MILLE  LACS 

4.6667 

3.0 

22.7729 

-69 

96 

33 

MORTON 

-8.3256 

-5.0 

18.0485 

-96 

25 

43 

PRAIRIE  ISLAND 

L1579 

-1.0 

20.5758 

-24 

74 

19 

RED  LAKE 

-2.0000 

-3.0 

7.2388 

-18 

16 

16 

THIEF  RIVER  FALLS 

-3.0000 

-3.0 

8.0726 

-25 

17 

25 

TOWER 

2.4400 

0 

7.3829 

-8 

17 

25 

WALKER 

-.3125 

-1.5 

10.6064 

-12 

36 

16 

WARROAD 

-.6250 

0 

6.5682 

-11 

9 

8 
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DESCRIPTION  OF  VARIABLES  USED  IN  REGRESSIONS 


Variable  and  Source 

Description 

Dates  in 
database 

Number  of  Business 
Establishments:  Minnesota 
Business  Directory 

Counts  of  number  of  consumer-oriented 
establishments  in  Yellow  Pages  for  cities  and 
towns.  Note:  focus  of  directory  is  on 
consumer-oriented  businesses,  government 
agencies,  and  churches,  not  on  manufecturing 
and  wholesaling. 

1987,  1990,  1994 

Highway  Distance  and 
Travel  Time  from  nearest 
casino:  Constructed  from 
DeLorme  Map  and  Go 
program 

The  shortest  highway  distance  and  associated 
travel  time  from  a  casino  to  cities  and  towns 
within  30  mile  radius.  Note:  the  highway 
distance  can  be  as  fer  as  64  miles  for  cities 
within  this  30  mile  radius  when  there  is  no 
straight  and  direa  route  from  the  casino  to  the 
cit>'. 

1994 

Number  of  Manufecturing 
Establishments:  Minnesota 
Manufacturers  Register 

Descriptions  and  counts  of  manufecturers  in 
cities  and  towns.  Note:  "manufecturer"  is 
broadJy  defined,  as  evidenced  by  the  many 
small  establishments  included. 

1985-1994 

Number  of  Discount 
Department  Stores: 
Directory-  of  Discount 
Department  Stores 

Descriptions  and  counts  of  discount 
department  stores  in  cities  and  towns.  Note: 
primarily  covers  Target,  KMart,  Manhalls, 
Sam's  Club,  Pamida,  Wal-Mart,  and  Shopko. 

1987,  1992 
Newer  directory 
not  available 

Population  of  Cities  and 
Incorporated  Towns:  U.S. 
Census  Bureau 

Populations  from  decennial  censuses  for  cities 
and  incorporated  towns  (i.e.,  that  have  legal 
boundaries). 

1980  and  1990 

Intergovernmental  Fund 
Transfers:  Minnesota 
Auditors  Annual  Reports 

The  total  intergovernmental  transfers  of  fimds 
from  counties,  the  state  and  the  federal 
government  to  cities  and  town,  includes 
IRRRB  grants  to  Iron  Range  cities. 

1987,  1992; 
More  recent 
information  not 
available  yet 

Categorical  (Dummy) 
Variable  for  Closest  Casino 
to  Cites  and  Towns: 
Construrted  from  OfBcial 
Minnesota  State  Map 

Codes  reflect  which  cities  and  towns  are 
associated  with  specific  casinos;  i.e.,  they  are 
within  30  mile  radius  of  the  closest  casino. 

Not  .Applicable 
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Variable  and  Source 

Description 

Dates  in 
database 

Categorical  (Duinniy) 
Variable  for  Individual 
Cities  within  Casino 
Regions:  Constnirted  from 
OfBcial  Minnesota  State 
Map 

Codes  retiect  individual  cities  within  30  mile 
radius  of  one  or  more  casinos  that  are  large 
enough  to  be  influenced  by  exogenous 
economic  forces.  Note;  the  cities  were 
Bemidji,  Brainerd,  Cloquet,  Marshall,  New 
Ulm,  Red  Wing,  Virginia,  and  Willmar. 

Not  Applicable 

Categorical  (Dummy) 
Variable  for  Regions  of 
State:  Rural  Development 
Board  of  Minnesota 

Codes  reflect  seven  regions  in  Minnesota: 
Northwest,  Northeast,  West  Central,  Central, 
Southwest,  Southeast,  and  Twin  Cities  Metro. 

Not  Applicable 

265 


2  2 


2  £ 

Z  ^ 

O  s 

9  ^ 


266 


Economic  Benefits  of 
Tribal  Gaming 
in  IVIinnesota 


March  19S2 


Repon  issued  by : 
Miimesota  Indian 
Gamins  Association 


Techaical  assistance  by: 
KPMG  Peat  Marwick 

Miaaeapolis,  Minnesota 


267 


IXECUTIYE  OUIV1IVIAF5Y 


Study  Participants 


The  \Iiiincsou  Incisn  Gaming  Associition  iMIGA)  has  authonzsd  a 
snicy  of  the  economic  beaefits  of  Thbai  naming  in  Miijncsou.  A  pro- 
fessional service  tlrni.  KPMG  Ptai  Marv/icic,  pro>-ided  die  lechnical 
support  and  analysis  to  conduct  the  study.  The  following  six  MICA 
members  oanicioaud  la  the  studv: 


•  Bcis  Forte  Chippewa 

•  Leech  Lake  Chippewa 

•  Lower  Sioux 

•  Mille  Lacs  Chippewa 

•  Praiiic  Island  Sioiu 

•  Shnkopce  Sioux 

Hscal  years  are  not  the  same  for  each  Tribe.  Some  use  June  30  and 
others  use  Septensber  30  or  December  3 1  a^  the  cod  of  the  fiscal  report- 
mf^eriod.  ■  • 

Results  from  the  saidy  identiiicd  several  signiflcini  economic  benefits. 


Gaming  Proceeds 


During  fiscal  year  199 1,  the  garaing  operatioas  of  the  six  study  panic: 
par.ts  produced  the  following  financial  results: 


Revenues  after  payouts 
Less  expenditures 


S  143  million 
89  million . 


Available  proceeds 


S     SA  million 


The  gaming  expenditures  are  benefiting  employees  (almost  S32  roiilicn 
of  wages  and  benefits)  and  a  varied'  of  supp^pis  and  service  providers. 
The  proceeds  from  gamins  are  being  used  for  purposes  consistent  with 
the  National  Indian  Gaming  Regulatory  Act  of  1988  to:  . 

•  Fund  tribal  govcnimcnt; 

•  Provide  for  the  general  welfare  of  the  Tribe; 
^  ^*  Promote  economic  development; 

•  Contribute  to  charity;  and     * 

<  Help  fund  local  agency  operatiocs.    . 

Proceeds  axe  being  used  for  direa  human  services,  education,  housing 
and  infiasiructuie  improvements  as  well  as  for  investment  in  the  Tribal 
business  enterprises. 
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Job  Creation  and  Tribil  gzraing  his  xsulKd  in  rsorr  'Jun  -l.TOO  cew  jobs  in  MLir.tsou 

Employment  ror  perscw  worcsg  directly  for  the  Tnbat  gaming  esterprjcs.  Licians 

hoid  approximaidy  20%  of  Uie  new  jobs  aad  non-Indians  iuvc  bc^- 
eSicd  frcra  80%  of  the  new  jobs.  A  majoriq'  of  Ae  jobs  hive  been 
oeaied  in  :hc  son-urban  ireis  of  ih*scue  whers  suady  jobs  on  in  in- 
nual  basis  ore  in  siiort  supply. 

U  ihese  jobs  were  imibuKd  to  a  siaals  employer.  Tribal  gxiiing  would 
be  one  of  the  20  Ur|esc  employers  in  Minnesota. 


Public  Assistancs  An  inilysis  of  ganaing  operaiions  in  non-urban  counties  shows  a  strong 

Savings  correlatioa  betwcsn  an  incTcase  in  jobs  in  the  non-urban  counties  wiu'i 

Tribal  gaming  facilities  and  a  decrease  in  .\FDC  rccipieau.  The  num- 
ber of  AFDC  recipients  decreased  by  16%  betwcsa  1987  and  1991  in 
the  four  non-urtzn  counties  with  Tnbal  giming  facilities  "whiic  thcsais- 
wice  nuriber  of  rsdpicr.ts  L-.crcis;d  15fo  for  itc  same  period.  Tnis 
produces  i  beneiit  to  the  sate  in  the  form  of  reduced  spending  for 
public  ossij'jmce. 

Indirect  Employment  The  study  icsntiflis  sourcss  of  incL-ec:  jobs  derived  from  induced  spend- 
ing and  consirjcaon  acd'/ity  related  to  Tribal  gamine.  Tne  esimaiec 
induced  spending  of  over  S69  miUior.  could  support  an  additional  2,900 
jobs. 

An  esUmated  S38  million  has  been  spent  consiructing  gaming  facilities 
through  1991  and  an  addidonal  S37  million  of  ccnsruction  is  scheauies 
for  compleuon  b  1992.  Tnis  activir/  could  support  an  escir:ated  2,^00 
construcucn  rslated  jobs. 

.^n  additional  S7  j,000,X'0  of  ccnss-^ction  acdvity  is  planned  for  1993 
and  beyond. 


Otrt-of-State  Visitor       It  is  esdmaied  that  out-of-sate  visitors  spent  S26  million  on  various 
Spending  travel  reload  goods  and  scvices  in  fiscal  year  1991.  This  level  of  spend- 

ing could  suppcn  an  estimated  600  jobs. 
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Minnesota  Planning  u  charged  with  developdng  a  long-range  plan  for  the  state,  stimuhiing  public 
interest  in  Minnesota's  fntuie  and  coordinating  public  policy  widi  state  agencies,  the  Legislature  and 
other  units  of  govermnent. 

Steve  Reckos,  Stephen  Coleman  and  Sheldon  Mains,  members  of  the  Minnesota  Planning  long-iange 
planning  team,  cootiibntBd  to  this  report  Amy  McKenney-Mald  and  JJS.  Foolcert  also  iielped  prepare 
the  rcporL 

The  cover  was  designed  by  Majy^Andcrson.  .« 
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More  significartJy,  employment  of  Indians  in 
casinos  increased  by  87  percent  over  1991. 
There  are  3,012  Indians  employed  at  the 
various  casinos  and  related  facilities.  Total 
Indian  employment  in  all  occupations  in 
1990  was  14,622. 

Economic  Benefits  of 
Tribal  Casinos 

Economically,  the  10  Minnesota  counties 
with  casinos  have  fared  better  ±an  the  rest 
of  the  state.  Minnesota  Planning  analyzed 
economic  impact  in  10  counties  with  casinos 
between  1989  and  1991:  Carlton,  Cass, 
Coolc,  Goodhue,  Milk  Lacs,  Redwood, 
Roseau,  St.  Louis,  Scott  and  yenow  Medi- 
cine. Two  additional  counties,  Mahnomen 
and  Pine,  have  casinos  that  ope.^ed  in  1992, 
but  were  not  included  in  the  analysis 
because  daa  was  not  available. 

■  OveraU  grass  business  sales  in  the  10 
counties  with  casinos  increased  8.2  percent 
from  1989  to  1991,  compared  to  4.9  percent 
for  die  rest  of  the  state. 


mcnt,  expenditures  for  AFDC  might  have 
been  S7  million  more  in  1991 

Recent  surveys  show  that  the  percentage 
of  visitors  to  tribal  casinos  who  come  firam 
other  states  increased  from  15  percent  in 
1991  to  nearly  20  percent  in  1992. 

Negative  Social 
Consequences 

Growing  conccnis  about  gambling  and  its 
negative  social  consequences  have  caused 
many  to  call  for  no  further  expansion  of 
gambling  activities.  Others  believe  that 
certain  gambling  opportunities  should  not  be 
limited  to  ribal  casinos.  Some  believe  jobs 
and  the  viability  of  main  sceet  businesses 
are  at  stake. 

■  In  ±s  general  population,  Lidians  panici- 
pats  in  ga.'Tibiing  at  about  the  same  rate, 
exhibit  sirrjlar  levels  of  problem  and  patho- 
logical gambling  characteristics,  but  spend 
significan'Jy  mere  money  on  gambling  than 
non- Indians. 


■  Casino  counties  experienced  S182  million 
more  in  economic  activity  in  1990  and  1991 
than  they  would  have  if  they  had  grown  at 
the  same  rate  as  the  rest  of  the  state. 

■  Revenues  of  bars  and  restaurants  in  casino 
counties  grew  by  10.7  percent  between  1989 
and  1991,  compared  to  5.4  percent  for  non- 
casino  counties.  These  figures  do.Bot  include 
bars  and  restaurants  in  casinos: 

■  County  expenditures  for  Aid  to  Families 
with  Dependent  Children  have  declined  in 
counties  where  Indian  casinos  are  located 
while,  on  average,  counties  in  the  remainder 
of  the  state  saw  an  increase  in  expenditures 
for  these  benefits.  Without  casino  cmploy- 


■  A.xong  gamblers,  there  is  some  evidence 
that  Indian  adolescents  and  adults  are  more 
likely  to  exhibit  problem  gambling  behavior 
than  their  ncn-Indiar.  peers  who  gamble. 

■  AlLhongh  not  statistically  significant,  there 
was  a  slight  increase  in  the  adolescent  rate 
for  potential  pathological  gambling  from  2.9 
percent  (8,3001  in  1S90  to  3.5  percent  in 
1992  (lO.OCO). 

■  Seventy-±ree  percent  of  all  under-age 
youth  who  gamble  use  parents  to  purchase 
scratch  tabs,  pull-tabs  and  lottery  tickets. 

■  Approximately  86  percent  of  problem 
youth  gamblers  arc  m.alc. 
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Bnited  States  ^cnatt 

WASHINGTON,  DC  20510-0605 


STATEMENT  OF  SENATOR  BEN  NIGHTHORSE  CAMPBELL 

ON  S  487:  IGRA  AMENDMENTS 

BEFORE  THE  COMMITTEE  ON  INDIAN  AFFAIRS 

JULY  25,  1995 


Thank  you  Mr.  Chairman.    I  want  to  thank  you  for  conducting  today's  hearing  on  S. 
487,  the  Indian  Gaming  Regulatory  Act  Amendments  of  1995.    Under  your 
leadership,  and  that  of  the  distinguished  Vice-Chairman,  Senator  Inouye,  you  have 
worked  hard  with  all  affected  parties,  over  the  past  three  years  to  bring  greater  clarity 
to  the  issues  of  the  Indian  gaming  industry. 

The  growth  of  the  entertainment  industry,  overall,  which  includes  gaming  has  exploded 
in  the  recent  years.    As  a  result,  the  Indian  gaming  industry  has  also  seen  rapid 
growth  since  the  enactment  of  the  Indian  Gaming  Regulatory  Act  of  1988,  a  bill  that 
I  co-sponsored  when  I  served  in  the  other  body. 

While  it  is  my  understanding  the  Indian  gaming  industry  accounts  for  just  a  small 
percentage  of  overall  wagering  nationwide,  or  approximately  $4  to  $6  billion  annually, 
in  many  areas  where  Indian  gaming  iacilities  have  opened  and  established  successful 
operations,  both  the  Indian  communities  and  neighboring  non-Indian  communities  have 
benefitted  economically.    For  example  Mr.  Chairman,  a  story  that  appeared  on  the  AP 
wire  on  May  26,  1995  focused  on  the  economic  impact  of  Michigan's  Indian  Gaming 
Enterprises.    This  study,  conducted  by  University  Associates,  revealed  that  Indian 
gaming  is  now  a  $214  million  industry  in  Michigan,  a  412  percent  increase  since  1991. 

In  addition,  the  study  noted  that  Indian  gaming  facilities  employ  approximately  5,000 
people  of  which  approximately  64%  are  non-Indian  employee's.    Further,  under  the 
Michigan  Indian  Gaming  Compact,  the  seven  thbes  in  1994  contnbuted  $3  62  million 
to  local  communities  and  $14.37  million  to  a  state  strategic  fund.    The  study  also 
noted  many  other  interesting  statistics  on  the  overall  impact  of  Indian  gaming  in  the 
state  of  Michigan.    If  I  could,  I  would  like  to  include  this  story  in  the  official  record. 

I  might  also  mention  Mr.  Chairman,  that  in  my  home  state  of  Colorado,  the  gaming 
facility  operated  by  the  Ute  Mountain  Ute  Tribe  is  the  largest  employer  in  Montezuma 
County,  CO. 

I  am  cure  that  we  are  all  aware  of  the  economic  impact  of  successful  Indian  gaming 
operations,  and  that  is  why  it  is  imperative  to  ensure  the  Indian  gaming  industry  is  as 
well  managed,  withm  a  sufficiently  precise  regulatory  mechanism,  as  possible,  whether 
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they  are  established  through  appropriate  state-tribal  compacts  or  through  a  gaming 
commission  as  proposed  in  S.  487. 

I  believe  Mr.  Chairman,  you  and  your  staff  have  made  extraordinary  efforts  over  the 
past  three  years  to  listen,  to   learn  and  finally  craft  a  bill  that  accommodates  many 
points  of  agreement  between  all  affected  parties,  while  at  the  same  time  crafting  a  bill 
that  is  consistent  with  the  Supreme  Court's  ruling  in  the  Cabazon  decision,  in  that  it 
neither  expands  nor  restricts  the  scope  of  Indian  Gaming 

Mr.  Chairman,  as  you  noted  in  your  statement  of  introduction,  S.  487  will  provide  for 
minimum  federal  standards  in  the  regulation  and  licensing  of  Class  II  and  Class  III 
gaming,  which  would  include  the  appropriate  businesses  associated  with  the  Indian 
gaming  industry. 

The  provisions  of  S.  487  would  also  achieve  the  following: 

Would  establish  a  Federal  Indian  Gaming  Regulatory  Commission  as  an 
independent  agency.    This  commission  would  significantly  increase  the  authonty 
of  the  existing  National  Indian  Gaming  Commission.    It's  main  authonty  will  be 
to  develop,  regulate,  and  enforce  existing  compacts  and  all  new  compacts 

Will  provide  a  framework  for  the  regulation  of  Class  II  and  Class  III  gaming  in 
conformance  with  minimum  Federal  standards  which  are  established  by  the 
Commission. 

Establish  an  advisory  committee  to  develop  recommendations  for  minimum 
Federal  standards  on  Indian  gaming. 

And  Importantly,  S.  487  would  incorporate  an  alternative  dispute  resolution 
process  in  the  instances  where  tribal-slate  negotiations  cannot  be  concluded. 

I  am  aware  that  critics  of  this  legislation  have  suggested  that  greater  regulation  is 
necessary;  that  organized  cnme  may  or  could  infiltrate  the  Indian  gaming  industry. 
While  this  could  potentially  be  the  case,  I  find  it  interesting  that  the  Department  of 
Justice  has  gone  on  record  as  suggesting  there  is  not  widespread  infiltration  of 
organized  crime  within  the  industry. 

As  we  move  forward  with  clarification  of  IGRA,  I  think  it  is  important  that  we  speak 
from  the  facts  and  not  from  unsubstantiated  conclusions. 

Again,  Mr.  Chairman,  I  believe  S.  487  is  a  positive  step  in  establishing  a  framework  for 
a  well  regulated  Indian  Gaming  industry.    In  closing  I  would  note  that  the  two  tribes,  in 
my  home  state  support  the  provisions  embodied  in  S.  487  and  I  would  ask  that  a  letter 
addressed  Chairman  McCain,  from  the  Southern  Ute  tribes  be  placed  in  the  record  at 
the  appropriate  place. 

I  look  fonward  to  the  testimony  that  will  be  provided  this  morning.    Thank  you. 
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SOUTHERN  UTE  INDIAN  TRIBAL  COUNCIL 

POST  OFFICE  BOX  737 

IGNACIO,  COLORADO  81137 

303-563-0100 

FAX  303-563-0396 


LEONARD  C     BURCH.  CHJtlRMHN 
VIDA  B     PEABODY.  VICE  CHAIRMAN 
MARVIN   E.  COOK.  COUNCIL  MlUBCHn 
CLEMENT  J    FROST.  COUNCIL  HEMBE 
LILLIAN  I.  SEIBEL.  COUNCIL  MEMBER 
RAY  C     FROST.  COUNCIL  MEMBER 
RENEE  J.  CLOUD.  COUNCIL  MEMBER 


June  5,  1995 

Honorable  John  McCain 

United  States  Senate 

SR-111  Russell  Senate  Office  Bldg. 

Washington,  D.C.   20510-0303 

Dear  Senator  McCain: 

On  behalf  of  the  Southern  Ute  Indian  Tribe,  I  would  like  to  express  our  appreciation  for  your 
efforts  to  improve  the  Indian  Gaming  Regulatory  Act  (IGRA).  The  Indian  Gaming  Regulatory 
Act  Amendments  Act  (IGRAAA),  S.  487,  is  a  substantially  better  Bill,  in  our  opinion,  than  S. 
2230;  it  is  evident  that  you  and  your  staff  reviewed  comments  from  tribes  and  listened  to  our 
concerns. 


The  Southern  Ute  Indian  Tribe,  which  has  a  Tribal-State  Compact  with  the  State  of  Colorado, 
currently  operates  a  Class  II  and  III  gaming  facility,  offering  slot  machines,  video  facsimile 
machines,  blackjack,  poker,  bingo  and  pulltabs.  The  facility  opened  September  1,  1993,  and  we 
have  enjoyed  such  success  with  this  venture  that  we  are  in  the  process  of  expanding.  The 
conscientious  regulation  and  monitoring  of  tribal  gaming  by  the  Southern  Ute  Division  of 
Gaming  and  the  Southern  Ute  Indian  Tribal  Council,  which  acts  as  the  Gaming  Commission,  has 
resulted  in  the  establishment  of  excellent  working  relationships  with  both  the  Colorado  Division 
of  Gaming  and  the  National  Indian  Gaming  Commission;  we  are  proud  of  the  reputation  we  have 
developed  for  running  an  effectively  regulated  tribal  gaming  operation. 

In  response  to  your  request  for  comments  on  S.  487,  which  we  understand  you  have  referred  to 
as  a  "discussion  draft,"  we  offer  the  following  specific  comments: 

1.  Section  3:    Scope  of  Gaming 

We  concur  with  your  handling  of  this  contentious  issue  by  referencing  "gaming  consistent  with" 
the  Cabazon  decision,  leaving  further  clarification  and  definition  in  the  hands  of  the  courts.  The 
Southern  Ute  Indian  Tribe  has  no  objection  to  this  section  of  S.  487  as  drafted,  as  previous 
attempts  to  draft  more  specific  language,  acceptable  to  both  the  tribes  and  the  states,  have 
resulted  in  an  impasse. 
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2.  Section  4:   Definitions 

We  are  gratified  to  see  that  the  definition  of  "Indian  Lands"  has  been  reinserted,  as  this  was  a 
concern  we  expressed  with  regard  to  S.  2230.  The  increase  in  the  amounts  which  trigger 
licensing  requirements  for  Gaming  Related  Contracts  and  Gaming  Service  Industries  also 
represents  an  improvement,  as  well  as  the  re-defining  of  "Key  employee"  in  terms  of  supervisory 
capacity. 

3.  Section  5:   Establishment  of  the  Federal  Indian  Gaming  Regulatory  Commission 

The  composition  and  qualifications  for  the  Federal  Indian  Gaming  Regulatory  Commission  seem 
reasonable  and  designed  to  provide  for  a  commission  sensitive  to  Indian  concerns  with 
commissioners  qualified  to  perform  their  regulatory  role. 

4.  Section  7:   Powers  and  Authority  of  the  Commission 

Because  of  our  interest  in  protecting  the  integrity  of  tribal  gaming,  we  have  adopted  strict 
licensing  standards  and  internal  control  minimum  standards.  We,  therefore,  support  the 
establishment  of  federal  minimum  standards,  as  we  believe  it  is  important  to  ensuring  that  Indian 
gaming  remain  free  of  criminal  and  corruptive  elements,  in  order  that  it  can  continue  to  provide 
much-needed  revenue  to  reservation  economies.  We  believe  that  the  establishment  of  minimum 
federal  standards  will  serve  to  protect  the  integrity  of  Indian  gaming  and  to  limit  further 
intrusions  by  the  states  into  this  area. 

We  also  support  the  Commission's  having  enforcement  powers  and  the  ability  to  go  to  court,  as 
opposed  to  referring  matters  to  the  Department  of  Justice;  splitting  and  sharing  jurisdiction 
between  and  among  federal  agencies  has  never  worked  well  for  Indian  tribes. 

5.  Section  10:    Licensing 

This  is  a  section  which  we  believe  would  benefit  from  some  clarification,  as  it  is  ambiguous  as 
to  whether  or  not  the  Commission  would  have  licensing  authority  for  aU  Gaming  Operations  and 
Management  Contractors,  even  with  respect  to  tribes  in  compliance  with  minimum  federal 
standards,  and,  if  so,  whether  such  licensing  would  be  in  addition  to  any  licensing  conducted  by 
the  tribes  and/or  states.  While  the  Southern  Ute  Indian  Tribe  does  not  object  to  such  dual 
licensing  of  these  two  categories,  particularly  since  the  time  frames  have  been  defined  better  for 
processing  license  applications,  the  issue  needs  to  be  more  directly  addressed  in  the  language  of 
this  section. 
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6.  Section  11:        Requirements  for  the  Conduct  of  Class  1  and  Class  II  Gaming  on 

Indian  Lands 

The  elimination  of  the  requirement  that  all  gaming  codes  and  ordinances  be  submitted  to  the 
Commission  is  a  welcome  amendment,  as  the  Southern  Ute  Indian  Tribe  recently  spent  months 
submitting  its  revised  Class  III  Gaming  Code  to  the  NIGC,  to  the  State  of  Colorado,  to  the  NIGC 
again,  and  finally  to  the  BIA  for  approval.  We  also  commend  you  on  reinstating  the  self- 
regulation  option  for  certain  Class  11  operations  but  wish  to  reiterate  that  such  an  option  would 
also  be  appropriate  for  certain  Class  in  operations,  as  well. 

7.  Section  12:   Class  III  Gaming  on  Indian  Lands 

The  language  grandfathering  existing  Compacts  is  clearer  than  in  S.  2230;  we  hope  this  language 
remains  unchanged  in  any  subsequent  drafts  of  S.  487. 

8.  Section  17:   Commission  Funding 

We  suppon  the  inclusion  in  the  fee  structure  of  the  possibility  of  rate  adjustments  for  those  tribes 
requiring  less  regulatory  oversight  by  the  Commission.  However,  we  still  view  the  assessment 
of  fees  on  "net  revenues"  as  having  the  potential  to  cause  a  bureaucratic  nightmare,  since  the 
Commission  would  have  to  employ  considerable  staff  to  audit  the  operating  expenses  of  all  tribal 
gaming  operations  in  order  to  verify  actual  net  income. 

9.  Section  19:   Miscellaneous 

This  is  another  section  we  view  as  representing  a  considerable  improvement  over  S.  2230.  The 
specific  exemption  language  should  settle  the  debate  over  the  federal  excise  tax  on  pulltabs, 
which,  to  us,  is  more  of  a  fairness  issue  than  a  financial  one.  Additionally,  allowing  tribes  access 
to  law  enforcement  information  collected  by  the  Commission  should  provide  a  valuable  resource 
to  tribes  in  carrying  out  their  investigative  and  regulatory  functions. 


Sincerely, 


LCB:ss 

cc:Hon.  Ben  Nighthorse  Campbell 
Tim  Wahpato,  NIGA 
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LENGTH:  5  37  words 

HEADLINE:  NATIVE  AMERICAN  GAMING' S  IMPACT  ON  MICHIGAN'S  ECONOMY  IS  SIGNIFICANT 
AND  GROWING,  NEW  STUDY  FINDS 

BODY : 

Michigan's  Native  American  gaming  enterprises  are  becoming  increasingly 
important  year-round  tourist  attractions  and  significant  generators  of  good  jobs 
and  impressive  tax  revenues,  a  new  study  by  Lansing-based  University  Associates 
found. 

The  study  --  "Economic  Impact  of  Michigan's  Indian  Gaming  Enterprises  1994" 
--  notes  that  Indian  gaming  is  now  a  $214  million  industry  in  Michigan,  a 
412-percent  increase  since  1991.   The  study  also  found  that: 

*  Jobs  at  Native  casinos  have  increased  137  percent  from  1,931  workers  in 
1992  to  4,570  in  1994.   Most  workers  are  non-Native  Americans  --  64  percent  are 
white,  African  Americans,  Hispanic  Americans  or  Asian  Americans,  proving  that 
Native  casinos  are  benefiting  entire  communities  and  counties. 

LANSING,  Mich.,  May  26 

*  Native  gaming  payrolls  totaled  $46.24  million  in  1993,  a  244-percent 
increase  since  1991,  when  payroll  was  $13.4  million. 

*  Wages  at  Native  gaming  facilities  are  higher  than  the  average  for  the 
geographic  areas,  ranging  from  entry  level  positions  of  $4.50  to  $7.25  per  hour 
up  to  management  wages  of  about  $10.83  to  $30  per  hour. 

*  Native  gaming  enterprises  paid  $11.63  million  in  state  and 

federal  employment  taxes  in  1993,  an  increase  of  194  percent  from  the  $3.95 
million  paid  in  1991. 

*  Of  current  workers,  34  percent  were  on  welfare  and  38  percent 
were  unemployed  before  getting  their  casino  jobs.   Tribal  unemployment 
rates  have  decreased  by  92  percent  since  the  advent  of  Indian  gaming 
in  Michigan. 

*  Indian  gaming  attracts  tourists  year-round,  unlike  Michigan's  seasonal 
tourist  industries.   About  73  percent  of  gaming  customers  travel  more  than  20 
miles  and  44  percent  travel  more  than  50  miles  to  visit  Michigan  Indian  gaming 
f aci lities  . 

*  By  federal  law,  all  Indian  gaming  profits  must  be  reinvested  in  tribal 
operations  and  programs.   Indian  gaming  revenues  benefit  tribal  programs  for 
infants  and  children  and  the  elderly,  and  are  used  to  operate  other  businesses 
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PR  Newswire,  May  26,  1995 

hat  generate  jobs  and  economic  benefits  to  the  tribes  and  their  surrounding 
•ommunities . 

*  Under  the  Michigan  Indian  Gaining  Compact,  the  seven  tribes  in 
.994  contributed  $3.62  million  to  local  communities  and  $14.37  million  to  the 
itate  Strategic  Fund. 

"As  an  industry,  Indian  gaming  is  one  of  the  most  vibrant  areas  of  Michigan's 

Isconomy,"  the  study  concluded.   "This  vibrancy  is  particularly  noteworthy  since 
it  is  labor  intensive,  thus  its  potential  for  job  creation  is  higher  than  most 
3ther  businesses." 

The  study  also  concluded:  "Communities  adjacent  to  Indian  gaming  enterprises 
realize  many  economic  benefits  ...  through  the  purchasing  power  of  Indian 
gaming  employees  and  increased  tourism.   It  is  important  to  also  recognize  that 
nany  of  these  privately  generated  Indian  gaming  funds  substitute  for  federal  and 
state  dollars,  thus  carrying  a  double  economic  benefit." 

University  Associates  is  a  Lansing-based  research  firm  that  has  followed 
Native  gaming  since  1992.   Founded  in  1972,  the  firm  provides  research  services 
to  the  private  sector,  educational  and  non-profit  institutions,  and  government 
agencies.    CONTACT:  Carol  Bergquist  or  Gavin  Pope  of  University 
Associates,  517-372-2261 

4  LANGUAGE:  ENGLISH 

'  LOAD-DATE-MDC:  May  27,  1995 
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TESTIMONY  OF 

RICHARD  M.  MILANOVICH 

TO  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

ON  S.  487 


July  25, 1995 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  opporttmity  to 
present  testimony  on  S.  487,  the  proposed  amendment  to  the  Indian  Gaming  Regulatory  Act. 
I  appreciate  the  chance  to  offer  the  insights  of  a  California  gaming  tribe  to  the  Committee, 
since  I  do  not  believe  that  you  have  yet  heard  from  any  California  tribal  leader  on  this 
subject,  which  is  crucial  to  the  efforts  of  all  California  tribes  to  achieve  economic  self- 
determination.. 

My  name  is  Richard  M.  Milanovich.  I  have  been  the  elected  Chairman  of  the  Agua 
Caliente  Band  of  Cahuilla  Indians  since  1984.  The  Agua  Caliente  Indian  Reservation  was 
established  in  ancestral  Cahuilla  territory  in  1876.  The  Reservation  includes  portions  of  the 
cities  of  Palm  Springs,  Cathedral  City,  and  Rancho  Mirage,  California,  in  addition  to 
portions  of  the  unincorporated  area  of  Riverside  County.. 

Many  people  have  a  mistaken  impression  that  ours  is  a  wealthy  tribe  not  in  need  of 
gaming  as  a  basis  for  economic  self-sufficiency.  This  is  not  so.  Nearly  all  of  our  reservation 
was  allotted  under  an  Act  of  Congress  passed  in  1959  to  all  those  members  who  were  living 
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at  that  date.  Some  of  those  members  are  wealthy,  especially  those  who  have  leased  their 
allotments  on  favorable  terms  to  lessees  who  are  performing.  But  many  members  had  to  sell 
their  land  during  the  years  when  development  was  not  possible.  Some  allottees  have  not 
been  able  to  lease  their  land  at  all,  or  to  lessees  who  perform.  More  importantly,  the  majority 
of  our  current  Tribal  Members  were  bom  after  1959  and  thus  received  no  allotment  at  all. 
According  to  a  demographic  study  conducted  in  1991  of  our  Tribal  Members,  52%  live 
below  the  poverty  level.  36%  are  homeless  or  can  live  nowhere  but  with  extended  family. 
40%  are  unemployed.  16%  live  on  AFDC  or  other  public  benefits. 

This  is  why  a  majority  of  our  Members  voted  to  establish  a  tribal  governmental 
gaming  enterprise  three  years  ago.  We  have  no  natural  or  other  reresources.  Without 
gaming  revenues,  the  majority  of  our  members  will  never  be  able  to  achieve  self-suffiency. 
Earlier  this  year,  we  opened  a  small  tribal  governmental  gaming  enterprise  on  our 
reservation.  Fortunately,  it  is  relatively  prosperous.  But  it  has  not  yet  even  recouped  the 
costs  of  construction.  We  have  done  this  without  any  management  company.  We  look 
forward  to  the  day  when  there  will  actually  be  a  net  profit.  We  plan  to  use  that  profit  to 
provide  the  kind  of  educational,  health,  and  housing  services  which  the  federal  government 
has  never  provided. 

This  is  why  we  support  S.  487  in  general.  We  believe  that  it  presents  the  best  hope 
that  we  have  of  being  able  to  expand  our  current  small  gaming  enterprise  to  a  point  where 
it  will  provide  to  us  some  level  of  self-sufficiency.  In  this  era  of  dwindling  federal  budgets 
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and  emphasis  on  local  solutions  to  local  needs,  we  wish  to  avoid  seeking  federal  funding  to 
meet  our  basic  needs.  We  wish  to  rely  on  our  own  efforts  to  support  ourselves  and  to  meet 
our  own  needs. 

To  understand  our  thinking  on  S.  487,  you  must  first  understand  how  we  view  any 
federal  legislation  on  the  subject  of  Indian  tribal  governmental  gaming.  If  we  had  our 
preference,  there  would  have  been  no  Indian  Gaming  Regulatory  Act  at  all  in  1988,  and  no 
proposed  amendment  to  it  of  any  kind  today.  Our  neighboring  tribes,  the  Cabazon  and 
Morongo  Bands  of  Mission  Indians,  in  1987  had  established  in  the  U.S.  Supreme  Court  the 
right  of  all  California  tribes  to  conduct  tribal  governmental  gaming  enterprises  as  a  matter 
of  federal  jurisdiction  and  tribal  sovereignty,  and  wdthout  any  involvement  with  the  State  at 
all.  Ideally,  matters  would  have  developed  on  this  basis,  in  full  recognition  of  our  sovereign 
authority  to  establish  and  regulate  our  own  gaming  policy.  We  are  proud  of  our  internal 
controls  and  self-regulation  which  we  believe  exceed  anything  that  the  Advisory  Committee 
proposed  by  S.  487  would  recommend.  We  have  already  provided  copies  of  our  manuals  on 
these  subjects  to  the  staff.  We  have  imposed  this  degree  of  internal  controls  on  ourselves 
because  it  is  in  our  interest  to  do  so,  not  because  any  federal  agency  has  told  us  to  do  so. 

When  viewed  in  this  light,  IGRA  was  an  intrusion  on  our  sovereignty,  a  departure 
from  the  rights  that  all  tribes  had  won  in  the  U.S.  Supreme  Court  in  the  Cabazon  case.  IGRA 
forced  us  to  deal  with  the  State  of  California  to  engage  in  class  III  gaming.  We  resented  this 
change  in  federal  policy.  But  we  were  willing  to  accept  it  if  necessary  in  order  to  satisfy 
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outside  demands  for  accountability,  as  long  as  the  process  would  lead  to  the  day  when  the 
promise  of  IGRA  was  fulfilled. 

IGRA  is  now  almost  seven  years  old.  Its  compacting  process  has  worked  relatively 
well  in  those  seven  years  for  those  tribes  in  those  states  which  have  cooperated  and  dealt 
with  tribes  in  good  faith.  But  compacting  is  a  dismal  failure  for  California's  tribes.  In 
California  the  established  non-Indian  commercial  gaming  interests,  such  as  the  horse  racing 
and  cardroom  industries,  have  a  much  louder  voice  in  Sacramento  than  do  tribes.  The 
Nevada  gaming  industry  benefits  enormously  from  the  $6  to  $20  billion  dollars  a  year  that 
California  residents  leave  in  commercial  casinos  in  that  state.  And  the  State  itself  fears 
competition  with  its  own  established  state  lottery.  For  these  reasons,  California  has  been 
extremely  reluctant  to  negotiate  in  any  realistic  way  with  any  tribe  on  any  aspect  of  class  III 
gaming. 

As  originally  passed,  IGRA  contemplated  that  the  compacting  process  would  be 
relatively  prompt  and  would  not  be  a  barrier  to  tribal  exercise  of  the  right  to  engage  in  class 
III  gaming.  Exactly  the  opposite  is  the  case  in  California.  In  the  entire  state  in  the  seven 
years  since  IGRA  was  passed,  there  are  exactly  four  compacts  for  California's  104  tribes. 
These  four  compacts  are  for  off-track  wagering  on  horse  races  only.  All  four  were  negotiated 
and  approved  between  1990  and  1992.  Since  1992  there  has  not  been  a  single  other  compact 
put  into  effect  with  any  California  tribe  on  any  subject. 
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Even  these  four  compacts  are  in  trouble.  On  May  31,1 995,  the  California  Attorney 
General  informed  the  four  tribes  which  had  the  four  compacts  for  off-track  wagering  on 
horse  races  that  all  four  compacts  were  invalid.  The  State  based  this  position  on  a  recent 
decision  of  the  U.S.  Court  of  Appeals  that  was  adverse  to  the  State  on  the  subject  of  a 
disputed  state  license  fee.  Even  though  the  four  tribes  and  the  State  had  agreed,  right  in  the 
text  of  the  four  compacts,  to  abide  by  the  decision  of  the  federal  Court  of  Appeals  regarding 
this  fee,  the  State  not  only  refiised  to  abide  by  it,  but  also  armounced  that  it  would  turn  off 
the  electronic  signal  that  carries  the  races  and  all  wagering  information  to  the  tribal  facilities 
as  of  July  1,  1995,  in  addition  to  regarding  the  compacts  as  no  longer  effective.  And  the 
State  took  this  position  even  though  the  federal  Court  of  Appeals  had  ruled  that  the  compacts 
were  valid,  and  that  the  tribes  were  entitled  to  the  disputed  state  license  fee.  Fortunately, 
within  the  last  month  those  four  tribes  have  succeeded  in  obtaining  a  temporary  restraining 
order  and  a  preliminary  injunction  against  the  State's  turning  off  the  signal  and  walking  away 
from  the  four  compacts  and  its  obligations  under  them. 

This  episode  regJirding  off-track  wagering  on  horse  races  illustrates  the  State's 
extremely  hard-line  attitude  toward  even  this  relatively  innocuous  form  of  class  III  gaming 
about  which  there  should  be  no  controversy  at  all.  That  hard  line  becomes  even  harder 
regarding  any  other  form  of  class  III  gaming.  Sixteen  California  tribes,  including  the  Agua 
Caliente  Band,  requested  to  negotiate  compacts  with  California  in  1 992  on  a  broad  range  of 
class  III  games.  Be^Afeen  then  and  early  1994,  the  State's  representatives  agreed  to  fewer 
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than  10  negotiating  sessions,  even  though  we  were  wiUing  to  meet  daily.  No  such  session 
lasted  more  than  about  four  hours.  Most  were  spaced  months  apart.  In  those  sessions  we 
had  great  difficulty  getting  past  even  the  most  basic  issues,  such  as  whether  the  state  would 
recognize  the  existence  and  sovereignty  of  the  tribes.  When  we  did  get  past  the  threshold 
issues,  we  were  able  to  make  some  progress  toward  compromise  on  some  regulatory  issues. 
But  progress  was  slow,  due  partly  to  the  infi-equency  and  short  duration  of  negotiating 
sessions,  and  partly  because  the  representatives  of  the  State  simply  walked  out  of  one 
negotiating  session.  And  we  made  no  progress  at  all  on  the  central  issue  of  the  scope  of 
gaming. 

To  try  to  resolve  that  core  issue,  the  sixteen  tribes  and  the  State  agreed  to  submit  the 
scope-of-gaming  issue  to  the  federal  court  for  resolution  in  1992.  We  were  able  to  negotiate 
terms  for  this  suit  to  eliminate  the  State's  raising  the  Eleventh  Amendment  to  the  U.S. 
Constitution  as  a  defense.  But  the  State  did  raise  the  Tenth  Amendment,  even  though  no 
federal  court  has  ever  accepted  it  as  a  valid  defense  in  such  a  case.  The  tribes  prevailed  on 
most  points  in  the  federal  district  court  in  the  Rumsey  v.  Wilson  case  in  1993.  But  the  State 
prevailed  on  some,  but  not  all,  points  on  appeal  in  1994.  However,  a  petition  for  rehearing 
has  been  i)ending  in  the  U.S.  Court  of  Appeals  for  over  six  months  now.  We  are  hopeful  that 
the  federal  Court  of  Appeals  will  recognize  that  the  scope  of  gaming  available  to  California 
tribes  is  as  broad  as  the  U.S.  Supreme  Court  said  it  was  in  the  Cabazon  case  in  1987,  and  as 
we  believe  that  Congress  intended  in  IGRA.    Even  if  the  decision  in  Rumsey  v.  Wilson 


285 

stands,  the  whole  effort  of  having  litigated  the  scope-of-  gaming  issue  against  a  Tenth 
Amendment  defense  illustrates  how  states  use  such  a  defense  as  a  delaying  tactic  to  frustrate 
our  rights  under  IGRA  and  the  intention  of  Congress  that  compacts  be  achieved  in  a 
relatively  short  period  of  time,  surely  less  than  nearly  seven  years. 

Despite  the  two  years  of  efforts  of  the  16  tribes  to  achieve  agreement  with  the  State 
on  even  the  non-scope-of-gaming  part  of  a  compact,  in  February  of  1994  the  State  broke  off 
all  negotiations  with  all  tribes.  Since  then,  there  have  been  no  negotiations,  to  my 
knowledge,  between  any  California  tribe  and  the  State  on  a  compact  for  any  form  of  class 
III  gaming,  except  for  one  brief  episode  concerning  my  tribe.  In  January  of  this  year,  the 
Agua  Caliente  Tribal  Council  decided  to  make  one  last  effort  to  deal  with  the  State  to  see  if 
we  could  reach  agreement  on  the  most  modest  possible  compact.  We  made  this  effort  partly 
to  achieve  a  compact  for  that  form  of  gaining,  but  also  to  see  if  it  was  realistic  to  expect  to 
deal  with  the  State  at  all.  We  spent  three  days  with  representatives  of  the  State  negotiating 
on  the  subject  of  a  class  III  compact  for  off-track  wagering  on  horse  races.  After  much 
effort,  it  became  clear  to  us  that  the  most  we  could  achieve  with  the  State  on  this  subject  was 
even  less  than  the  four  tribes  with  such  compacts  had  already  achieved.  At  least  those  four 
tribes  had  language  in  their  compacts  to  the  effect  that,  if  the  federal  courts  ruled  that  the 
disputed  state  license  fee  (which  was  more  than  would  go  to  the  tribes  in  any  case)  belonged 
to  the  tribes,  those  tribes  were  entitled  to  those  amounts.  In  our  case,  the  State  would  not 
even  agree  to  this,  and  required  that  we  waive  any  claim  to  that  fee  as  the  price  of  a  compact. 
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unless  another  tribe  somehow  managed  to  obtain  that  fee  from  the  State.  This  result  was 

very  disheartening  to  us,  and  showed  us  that  there  was  no  realistic  possibility  of  dealing  with 

the  State  of  California  on  any  basis  other  than  that  of  the  State's  choosing. 

Even  more  disheartening  to  us  has  been  the  State's  unwillingness  to  abide  by  its  own 

word  regarding  just  its  basic  ability  to  execute  any  compact  on  any  subject   During  the 

tribal-state  negotiations  of  1993,  one  point  frequently  raised  by  representatives  of  the  State 

was  that  a  1989  opinion  by  the  State  Legislature's  counsel  concluded  that  there  was  no 

express  statutory  authority  in  state  law  for  the  Governor,  or  any  other  State  official,  to  sign 

a  compact  with  any  tribe  on  any  subject,  except  for  off-track  wagering  on  horse  races.  To 

remedy  this,  the  State  Legislature  passed  A.B.  2137,  which  specifically  authorized  the 

Governor  to  act  for  the  State  in  this  regard.  However,  the  Governor  vetoed  A.B.  2137  on 

October  10, 1993.  He  did  so  because  there  were  other  unrelated  subjects  in  this  bill  to  which 

he  would  not  agree.  However,  the  Governor's  veto  message  stated  that 

This  bill  would  authorize  the  Governor  to  negotiate  and 
execute  compacts  with  federally  recognized  Indian  tribes  in 
the  state  and  submit  diose  compacts  to  a  joint  legislative 
committee.  1  am  in  favor  of  this  provision  and  would  sign  it 
into  law  in  subsequent  legislation. 

Taking  the  Governor  at  his  word,  California  tribes  patiently  worked  to  have  the 

Legislature  enact  another  bill,  A.B.  3384,  in  the  next  legislative  session.    This  bill  was 

virtually  identical  to  A.B.  2137,  but  it  dealt  only  with  authorizing  the  Governor  to  sign 

compacts  with  tribes,  without  mentioning  any  other  subject  at  all.  To  our  astonishment,  the 
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Governor  vetoed  A.B.  3384  on  September  30, 1994,  even  though  it  was  exactly  what  he  said 
he  would  sign  the  previous  year  in  his  veto  message  for  A.B.  2137. 

It  is  especially  galling  to  us  that  the  very  State  that  effectively  prevents  the  Agua 
Caliente  Band  from  achieving  a  class  III  compact  is  itself  engaging  in  class  III  gaming  on 
the  Agua  Caliente  Indian  Reservation  without  a  compact.  The  California  State  Lottery 
operates  keno  games  at  approximately  eight  locations  on  Agua  Caliente  Indian  Reservation, 
some  on  trust  allotments.  It  also  sells  paper  pull-tabs  at  numerous  locations  on  the 
Reservation  where  bingo  is  not  played.  We  have  informed  the  State  of  this  in  writing 
repeatedly  since  1992.  The  Department  of  the  Interior  has  confirmed  this  in  writing  to  the 
State.  And  yet  the  State  itself  continues  to  offer  and  to  profit  from  these  class  III  games  on 
our  Reservation,  all  without  a  compact.  This  is  tlie  height  of  hypocrisy.  We  have  offered 
to  negotiate  a  compact  with  the  State  to  legitimize  the  presence  of  its  games  on  our 
Reservation.  But  the  State  will  not  even  negotiate  with  us  concerning  its  own  games.  Is  it 
any  surprise  that  the  State  will  not  deal  with  us  regarding  the  games  which  we  desire? 

All  of  this  background  is  necessary  for  you  to  understand  why  we  now  support  S.  487 
in  general.  IGRA  was  a  significant  intrusion  on  tribal  sovereignty.  But  we  accepted  it  as 
necessary  to  provide  some  accountability  and  credibility  for  our  games,  and  a  statutory  basis 
for  them.  This  bill  is  a  fiirther  intrusion.  Having  a  strengthened  federal  agency  impose 
minimum  federal  regulatory  and  operational  standards  on  us  fiirther  diminishes  our  authority 
to  manage  our  own  affairs.  Normally,  we  would  have  opposed  both  IGRA  itself  and  the 
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present  amendment  to  it  on  general  principles.  But  we  are  willing  to  accept  such  an 
increased  federal  role  if  that  is  the  price  that  we  have  to  pay  to  achieve  a  workable  route  to 
a  compact,  and  S.  487  does  do  that. 

Under  the  present  langu^e  of  IGRA,  I  hope  you  will  agree  that,  given  past  history, 
there  is  little  chance  that  any  California  tribe  will  ever  achieve  any  compact  with  the  State 
for  any  form  of  class  III  gaming  on  any  terms  which  make  the  result  worth  the  effort.  If 
effect,  California  has  frustrated  the  purpose  of  Congress  by  making  the  compacting  process 
an  insurmountable  obstacle.  Despite  its  intrusion  on  tribal  sovereignty,  S.  487  would  give 
California's  tribes  a  way  out  of  this  dilerrmia  by  providing  a  route  to  a  compact  through  the 
Secretary  if  the  State  continues  to  refuse  to  cooperate.  That  is  the  primary  reason  why  we 
support  S.  487  in  general,  despite  its  other  drawbacks. 

One  of  the  major  other  drawbacks  of  S.  487  is  the  increased  role  for  and  dual 
licensing  of  personnel  by  the  Federal  Indian  Gaming  Commission.  We  do  not  see  the  need 
for  dual  licensing  if  tribal  licensing  is  up  to  federal  standards.  Although  we  do  support 
minimum  regulatory  and  operational  standards  for  all  tribal  gaming  establishments,  we 
would  prefer  to  see  those  standards  administered  with  a  greater  role  for  the  tribes  themselves, 
rather  than  an  expanded  federal  bureaucracy,  particularly  regarding  the  dual  licensing  issue. 
We  fear  that  the  Advisory  Committee  may  not  be  fiilly  aware  of  the  actual  operating 
conditions  on  reservations.  It  may  unwittingly  impose  across-the-board  standards  so  onerous 
that  they  will  so  burden  smaller  or  more  marginal  establishments  that  they  will  not  be  able 
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to  operate.  The  protective  language  of  section  9(c)(3)  may  not  be  enough  to  prevent  this. 
Instead,  we  would  prefer  to  see  an  expanded  role  for  tribal  self-regulation  especially 
regarding  licensing  of  personnel,  much  like  the  program  for  self-regulation  set  forth  in 
section  11  (c).  We  would  like  to  see  the  role  of  the  federal  agency  limited  to  verification  that 
a  tribe  is  meeting  minimum  federal  standards  that  were  developed  with  maximum  tribal 
input.  With  such  safeguards  in  place,  we  do  support  minimum  federal  standards.  They  can 
only  contribute  to  the  integrity  of  the  games. 

But  in  our  view  these  are  smaller  issues  that  pale  in  comparison  with  the  major  issue 
for  the  104  California  tribes:  the  failure  of  the  present  compacting  process  where  a  state 
simply  uses  every  aspect  of  the  process  and  every  defense  and  even  self-imposed  objections 
in  order  to  prevent  a  tribe  from  engaging  in  class  III  gaming  at  all.  S.  487  would  end  this  by 
imposing  a  finite  set  of  timelines  on  the  compacting  process.  A  state  can  participate  in  the 
process  or  not,  at  its  option,  but,  if  it  does  choose  to  participate,  it  can  no  longer  extend  the 
process  indefinitely.  S.  487  brings  finality  to  the  compacting  process,  even  with  an 
uncooperative  state.  That  is  by  far  its  primary  benefit  to  California  tribes.  That  is  the  reason 
why  the  Agua  Caliente  Band  supports  the  bill.  Our  perspective  is  different  on  this  issue,  but 
our  experience  is  different.  Any  amendment  to  IGRA  must  enable  all  tribes  to  achieve  class 
in  compacts  in  the  face  of  a  state's  intransigence.  S.  487  does  so.  We  support  it  as  long  as 
it  allows  us  to  achieve  a  class  III  compact  within  a  reasonable  and  finite  amount  of  time,  with 
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minimum  federal  standards  developed  with  maximum  tribal  input  which  are  geared  to 
increasing  the  integrity  of  the  games. 

If  the  Committee  or  staff  wishes,  I  can  provide  copies  of  any  of  the  documents 
referred  to  in  this  testimony  on  request.  Otherwise,  thank  you  for  listening  to  an  account  of 
the  Agua  Caliente  Band's  experience  with  IGRA,  and  why  we  believe  that  S.  487  does 
address  the  needs  of  104  California  tribes  from  which  you  have  not  yet  heard. 
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John  McCain,  Chairman 
Committee  on  Indian  Affairs 
U.S.  Senate 
Washington,  D.C.  20510-6450 

Re:        S.  487,  the  Indian  Gaming  Regulatory  Act  Amendments  of  1995 

Dear  Senator  McCain: 

Please  let  me  express  my  gratitude  for  allowing  me  to  deliver  the 
written  and  oral  testimony  of  the  Agua  Caliente  Band  of  Cahuilla  Indians  to 
the  Committee  on  July  25,  1995.  I  hope  that  the  Committee  benefited  from 
a  first-person  account  of  how  frustrating  and  practically  impossible  it  is  for 
a  California  tribe  to  deal  with  the  State  of  California  for  a  compact.  We  are 
most  appreciative  that  you  and  Vice-Chairman  Inouye  and  the  other 
members  of  the  Committee  now  seem  to  understand  that  the  present 
compacting  provisions  of  IGRA  simply  do  not  work  for  any  of  California's 
104  tribes.  We  support  S.  487  because  it  is  the  anty  means  by  which  we 
expect  ever  to  achieve  a  compact  for  Class  III  gaming. 

At  the  hearing,  you  said  that  you  would  consult  with  Vice-Chairman 
Inouye  to  determine  if  the  Committee  will  proceed  with  the  mark-up  of  S. 
487,  tentatively  .set  for  August  2,  1995.  Plea.se  let  the  Agua  Caliente  Band 
add  its  voice  to  those  other  tribes  which  request  that  you  delay  the  mark-up 
until  after  the  August  recess.  While  S.  487  itself  has  been  the  subject  of 
many  hearings,  we  received  the  two  sets  of  proposed  alternative  language 
that  you  suggested  for  tribal  consideration  only  on  July  20,  1995,  ju.st  5 
days  before  the  hearing,  after  some  members  of  the  Tribal  Council  had  left 
for  thi;  hearing.  For  this  reason,  we  were  not  able  to  conduct  a  meeting  of 
the  Tribal  Council  to  consider  the  alternative  language.  Also,  after  the 
hearing,  the  Committee  staff  brought  up  the  idea  of  further  changes  to 
Alternative  No.  1  regarding  binding  arbitration  in  order  to  meet  tribal 
concerns  regarding  enforceability.  We  have  not  even  seen  this  new 
language  yet.  For  these  reasons,  we  urge  you  to  delay  the  mark-up  until 
after  the  August  recess,  so  as  to  give  this  tribe,  and  all  tribes,  a  chance  to 
consider  and  respond  to  the  new  alternative  language  of  July  20,  1995,  as 
well  as  the  even  newer  language  that  the  staff  has  yet  to  produce  and 
circulate. 

Lastly,  you  should  be  aware  of  a  new  development  which  is  very 
important  to  California  tribes,  and  on  which  we  were  not  able  to  report  at 
the  hearing  of  July  25,  1995  because  it  did  not  occur  until  July  26,  1995. 
On  that  date,  the  California  Court  of  Appeal  issued  its  opinion  on  its  re- 
hearing of  Western  Telecon,  Inc.  v.  California  State  Lottery.  This  case  was 
a  challenge  to  the  legality  of  the  California  State  Lottery's  keno  game.  Other 
gaming  interests  had  challenged  this  game  as  an  illegal  slot  machine  under 
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state  law.  However,  on  re-hearing,  the  California  Court  of  Appeal 
reiterated  its  initial  opinion  of  March  17,  1995  in  the  same  case.  It  held  that 
the  California  State  Lottery's  keno  game,  played  on  computer  terminals  at 
over  5,800  locations  throughout  the  state,  is  a  legal  device,  not  limited  by 
the  provisions  of  the  California  Penal  Code  which  prohibit  slot  machines. 
The  Coun  of  Appeals  did  not  have  to  decide  if  the  devices  themselves  are 
slot  machines  because,  even  if  they  are,  the  California  State  Lottery  is 
entitled  to  operate  them  legally.  A  copy  of  the  full  text  of  the  Court  of 
Appeals'  opinion  of  July  26,  1995  is  enclosed. 

The  significance  of  this  ruling  is  immediately  apparent  Underany 
formulation  of  the  scope  of  gaming  in  IGRA,  even  that  of  the  present 
Rumsey  v.  Wilson,  the  minimum  scope  of  gaming  to  which  tribes  are 
entitled  is  just  what  the  state  itself  may  offer.  If  the  State  may  offer  slot 
machines,  then  tribes  are  certainly  entided  to  a  compact  to  offer  the  same. 
At  this  point,  if  the  State  of  California  still  refuses  to  negotiate  for  games 
which  its  own  Court  of  Appeal  says  are  legal  for  the  State,  its  previous 
hypocrisy  in  refusing  to  negotiate  with  tribes  on  this  crucial  issue  will  be 
even  that  more  apparent.  Continued  stonewalling  now  would  be  even 
stronger  evidence  that  IGRA  must  be  amended  in  a  way  that  offers  tribes  a 
realistic  way  to  achieve  a  compaa  without  the  cooperation  of  an  intransigent 
state,  whose  position  has  never  before  been  so  clearly  "Do  as  we  say,  not  as 
we  do." 

Thank  you  again  for  your  courtesy  and  attendveness  at  the  hearing 
of  July  25,  1995.  We  urge  you  to  delay  the  mark-up  of  S.  487  until  after 
the  August  recess,  so  that  we  and  other  tribes  can  consider  the  alternative 
language  of  July  25, 1995  and  the  version  of  Alternative  No.  1  diat  the  staff 
has  yet  to  circulate. 

Sincerely  yours. 


^^iJk.u-^_-^ 


Richard  M.  Milanovich, 
Chairman,  Tribal  Council 
AQUA  CALENTE  BAND 
OF  CAHUILLA  INDL^iNS 


RMM:ak 
Enclosure 
cc:  Daniellnouye, Vice-Chairman 
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I.         INTRODUCTION 

The  present  case  involves  a  dispute  among  California's  gambling  interests. 
Plflintjflfe,  Western  Tclcon,  Inc.  and  California  Horsemen's  Benevolent  &  Protective 
Association  (collectively  hereafter  refcrted  to  as  the  Benevolent  Association),  appeal  from  a 
summaiy  judgment  In  favor  of  defendant,  California  State  Lottery,  and  intervenor, 
California-Nevada  Indian  Gaming  Association.  The  trial  court  entered  summary  judgment' 
determining  that  the  California  State  Lottery  could  lawfully  operate  a  form  of  gambling 
entitled  "kcno."  For  the  reasons  expressed  in  this  opinion,  we  affirm  (he  judgment  because 
keno  as  operated  by  the  California  State  Letter)'  fully  complies  with  the  provisions  of 
Govemraent  Code*  sections  5880.12  and  8880.2S  which  were  adopted  by  the  voters  in 
1 984  as  part  of  Proposition  31. ^ 


•  The  issues  discussed  in  the  present  case  were  raised  in  cross-summary  judgment 
motions.  Because  we  conclude  the  state's  motion  was  correctly  granted,  implicit  In  our 
decision  is  the  determination  the  Benevolent  Association's  summary  judgment  request 
was  correctly  denied. 

*  Unless  othenvisc  indicated,  -Ul  future  statutory  references  arc  to  the  Govenunent 
Code. 

J         Our  conclusions  arc  premised  solely  on  the  grounds  discussed  in  this  opinion.  We 
do  not  address  nor  do  wc  decide  other  questions  including,  but  not  limited  to:  (1)  the 
effect  of  Proposition  37  on  the  rights  of  gambling  operators  on  "Indian  lands"  within  the 
provisions  of  25  United  States  Code,  section  2701  ef  scq.;  tlie  extent  to  which  iJie 
Legislature  may  expand  the  provisions  of  Proposition  37;  whether  kcno  is  a  slot  machine 
within  the  meaning  of  Penal  Code  section  330b;  whether  keno  is  a  banking  game  within 
the  meaning  of  Penal  Code  .section  3.30;  or  whether  the  proscription  against  gambling 
casinos  in  the  initiative  may  render  kcno  invalid  if  utilized  in  conjunction  with  other 
forms  of  gambling  at  a  single  location. 
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II.       FACTUAL  AND  PROCEDURAL'BACKGROUND 

In  1984,  the  voters  adopted  Proposition  37  which  legalized  various  forms  of 
ganiblingandwasentitled,"TheCalifomJaStaleLottcry  Actof  1984."  (§8800.)  The 
gambling  libemlizalion  initiative  ciCTtcd  the  California  State  Lottery  Commission  (the 
commission).  Pursuant  to  its  statutorily  mandated  duty  to  adopt  rules  specifying  the  types 
of  lottery  games  to  be  conducted"  by  the  state  (§  8880.28,  subd.  (a)),  the  commission 
adopted  "Keno  Regulations"  on  October  14, 1992. 

Kcno.  a  form  of  gambling,  was  described  in  the  regulations  as  follows,  "This  on-line 
game  shall  be  known  as  KENO,  a  numberfs)  match  game."  The  objective  of  the  game  is 
described  in  the  regulations  as  follows:  "The  objective  of  a  KENO  draw  is  to  rmidomly 
select  twenty  (20)  unique  winning  numbers  from  a  field  of  eighty  (80)  numbers  (one  (1) 
through  eighty  (80)  inclusive)  via  computerized  draw  etpipment  These  twenty  (20) 
numbers  shall  constitute  the  act  of  winning  numbers  for  that  draw."  The  "on-line"  nature  of 
kcno  relates  to  the  use  of  computers  and  video  moniton?.  Gamblers  play  keno  throughout 
the  state  at  places  where  computer  terminals  and  video  monitors  are  operated  by  a  person  or 
organization  described  in  the  regulations  as  a  "'Retailer"  or  "Lottery  Game  Rjctailer.'"  At  the 
time  of  the  summary  judgment  motions  hearing,  there  were  nearly  5800  locations  with  the 
computer  terminals  and  video  monitors  in  California  where  gamblers  could  play  kcno. 

The  selection  of  ?be  numbers  and  placing  of  wagers  occurs  as  follows.  The  retailer 
provides  the  gambler  Avith  a  "playslip"  with  80  numbers  on  it  The  numbers  are  in  rows  of 
10  on  the  playslip.  Tlic  keno  gambler  selects  bcbvccn  1  and  10  numbers  from  the  80  on  the 
playslip.  The  gambler  then  places  the  playslip  in  the  computer  terminal.  Also,  the  bettor 
can  have  an  employee  of  the  retailer  place  the  playslip  in  the  computer  terminal.  Alter  the 
gambler  pays  what  is  referred  to  in  (he  regulations  as  a  "wager"  of  "$1,  $2,  $3,  $4,  $5,  $10, 
or  $20,"  the  playslip  is  placed  in  the  computer  and  a  ticket  is  issued.  The  ticket  reflects  the 
numbers  selected  by  the  gambler  and  the  amount  of  the  wager  as  well  as  other  information 
concerning  the  retailer  and  the  date  the  bet  was  placed. 
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In  the  alternative,  the  gambler  can  allow  Jhc  computer  terminal  on  the  retailer's 
premises  to  select  1  to  10  numbers.  This  is  called  "Quick  Pick."  The  gambler  marks  on  the 
playslip  that  she  or  he  desires  to  use  the  Quick  Pick  process.  The  playslip  b  then  inserted  in 
the  terminal,  again  either  by  the  bettor  or  the  retailer.  The  Quick  Pick  numbers  are  then 
selected  randomly  by  the  computer.  Tlie  computer  plays  a  materially  different  role  when 
(he  Quick  Pick  process  is  utilized.  When  the  gambler  marks  her  or  his  choices  on  the 
playslip,  there  is  no  random  selection  of  numbers  to  go  on  the  ticket  However,  when  the 
Quick  Pick  process  is  utilized,  the  computer  by  chance  selects  the  numbers  to  be  printed  on 
the  ticket. 

A  bettor  can  wager  additional  money  on  tJie  same  rickei.  For  example,  a  gambler 
can  wager  SI  on  a  ticket;  but  then  hypothetical  I  v  use  the  same  ticket  in  up  to  100 
consecutive  draws.  The  ticket,  issued  by  the  computer  terminal,  is  the  only  valid  receipt  for 
claiming  a  prize.  The  playslip  is  inserted  into  the  same  computer  terminal  that  issues  the 
ticket. 

Approximntely  every  five  minutes,  a  computer  operated  by  the  commission 
randomly,  in  the  language  of  the  regulations,  "draws"  ^0  numbers.  The  regulations  state, 
"These  twenty  (20)  numbers  shall  constitute  the  set  of  Avinning  numbers  for  that  draw."  It  is 
these  20  numbers  that  the  bettor  hopes  matches  the  selections  on  the  ticket.  If  there  are  a 
sufficient  number  of  matches,  the  bettor  receives  a  financial  return  on  the  wager. 
Approximately  every  five  minutes  the  video  screen  operated  by  the  retailer  displays  a  new 
set  of  winning  numbers.  The  computer  that  selects  the  20  winning  numbers  that  are 
displayed  on  the  video  screen  is  separate  from  the  system  that  operates  the  terminals  where 
plaj-slips  are  entered  and  tickets  issued. 

Unlcss  a  bettor  has  chobcn  to  use  a  ticket  in  consecutive  drows  and  paid  for  that 
right,  a  gambler  onJy  has  approximately  five  minutes  to  have  tickets  issued  for  the  next 
draw.  This  is  because  once  the  video  screen  begins  to  display  the  20  numbers,  tickets 
subsequently  hsued  only  apply  to  the  next  draw  which  will  occur  in  aroiind  5  minutes.  The 
bettors  who  have  selected  enough  numbers  displayed  on  the  video  screen  can  be 
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immediately  paid  by  the  retailer  in  the  sum  of  llieir  winnings,  up  to  $599.  The  bettor 
submits  the  ticket  -with  the  winning  numbers  to  the  retailer  who  then  pays  up  to  $599 
directly  to  the  person  holding  the  ticlcet  with  the  wnning  numbers.  The  computer  terminal 
does  not  itself  pay  out  any  money.  The  ticket  bearer  may  l^kc^v^sc  claim  suras  up  to  $599 
from  a  lottery  office.  All  winning  tickets  where  the  amount  due  to  the  gambler  exceeds 
5399  must  be  redeemed  from  a  lottery  office.  Depending  on  the  amotmt  of  numbers 
selected  by  the  bettor,  the  fmancial  return  can  range  from  ."5250,000  to  SI  for  each  dollar 
wagered. 

III.      DISCUSSION 

A.        Standard  of  Review 

The  Benevolent  Association  has  appealed  from  the  grant  of  a  summary  judgmenL 
The  parties  essentially  agree  that  the  legality  of  the  conunission's  operation  of  keno  is  a 
legal  issue  involving  the  construction  of  statutes  which  is  independently  reviewed  by  this 
court.  (Burden  v.  Snmvden  (1992)  2  Cnl.4th  556,  562;  California  Teachers  Assn.  v.  San 
Diego  Commjmity  College  Dist  (1981)  28  Ca].3d  692, 699.)  Further,  wc  review  the 
decision  to  grant  summary  judgment  by  the  trial  court  de  novo.  {Union  Bwik  v.  Superior 
Court  (1995)  31  Calj\pp.4th  573.  579;  Jamhazian  v.  Borden  {\99A)  25  CaI.App.4th  836, 
844:  Wilson  v.  Blue  Cross  of  So.  California  (1990)  222  CaLAppJd  660, 670.) 

Because  the  present  case  involves  the  construction  of  an  initiative  adopted  by  the 
voters  which  amended  both  the  California  Constitution  and  stamtoty  law,  we  apply  the 
following  standard  of  review:  "We  begin  with  the  fundamental  rule  that  pur  primary  task  is 
to  determine  the  lawmakers' intent  [Citation.]  In  the  case  of  a  constitutional  pnwision 
adopted  by  the  voters,  their  intent  governs.  [Citations.]  To  determine  intent,  '"Hie  court 
turns  first  to  the  words  themselves  for  the  an3>ver."'  [Pitations.]  If  the  language  is  clear 
emd  unambiguous  there  is  no  need  for  construction,  nor  is  it  necessary  to  resort  to  indicia  of 
the  intent  of  the  Legislature  (in  the  case  of  a  statute)  or  of  the  voters  (in  the  case  of  a 
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provision  adopted  by  tlic  voters).'  [Citation.]"  {Delancy  v.  Superior  Cowl  {\990)  50  Cal.3d 
785,  798;  accord,  Freedom  Newspapers,  Inc.  v.  Orange  County  Employees  Retirement 
System  (1993)  6  Cnl.4th  821.  826.).)  However,  the  liteibl  menning  of  a  statute  imut  be  in 
accord  with  its  purpose  aa  our  Supreme  Court  noted  in  Lakin  v.  Watkins  Associated 
Industries  (1993)  6  Ca!.4th  644,  65S-<iS9,  aa  follows:  "We  are  not  proliibitcd  'from 
determining  whether  tho  hlcral  meaiiinc  of  a  statute  connports  with  ita  purpose  or  whether 
such  a  construction  of  one  provision  is  consistent  with  other  provisions  of  the  statute.  The 
meaning  of  a  statute  may  not  be  determined  from  a  single  word  or  sentence;  the  words  must 
be  construed  in  context,  and  provisions  relating  to  the  same  sxibject  matter  must  be 
harmonized  to  the  extent  possible.  [Citation.]  Literal  oonstruction  should  not  prevail  if  it  is 
contrary  to  the  legislative  intent  apparent  in  the  [statutd.J  [Citation.]"  In  Lungren  v. 
Deukmejian([9S%)  45  Cal.3d  727, 735,  our  Supreme  Court  added:  "The  intent  prevails 
over  the  letter,  and  the  letter  will,  if  possible,  be  so  read  as  to  confonn  to  the  spirit  of  llie 
act.  [Citations]  An  interpretation  that  renders  related  provisions  nugatory  must  be  avoided 
[citation];  each  sentence  must  be  read  itdt  in  isolation  but  in  the  light  of  the  statutory  scheme 

(citation] "  In  evaluating  the  issues  of  stalutor)-  interpretation  raised  by  the  parties,  wc 

may  not  second-guess  the  wisdotn  of  the  policy  decisions  made  by  the  voters.  (Rhiner  v. 
fVorkers'  Comp.  Appeals  Bd.  (1993)  4  Cal.4th  1213.  1226;  Dclaney  v.  Superior  Cota-t. 
ruprfl,  50  Cal.3d  at  p.  805.) 

B.        The  Statutory  and  Constitutional  Scheme 

i 

The  initiative  enacted  article  IV,  section  19,  subdivision  (a)  of  the  CaJifomia 
Constitution*  which  provides,  "Tlic  Legislature  has  no  power  to  authorize  loneries  and  shall 
prohibit  tlie  sale  of  lottery  tickets  in  tlie  State."  HowcVer,  the  initiative  also  adopted 


••  All  future  references  to  nn  .irticle  .vt  to  the  Ciilifomin  Constitution. 
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article  IV,  section  19,  subdivision  (d)  wWch  states,  "Nolwitlistanding  subdivision  (a),  there 
is  authorized  the  establishment  of  a  California  State  I.ottery."  In  compliance  with 
article  IV,  sccliun  19,  subdivision  (d),  tlic  initiative  enacted  a  comprehensive  set  of  statutes. 
(§§  8880-8880.71.)  The  Cabfomia  State  Lottcrv  was  created  by  section  8880.15  and  it  is 
regulated  by  the  commission-  (§  8880.24.)  In  19S4,  the  commission  was  charged  with 
commencing  lottery  operations  wiUiin  135  days  after  the  votera'  approval  of  the  initi.itive. 
(§  8880.25,  as  orig.  enacted.)  Further,  the  commission  was  to  promulgate  regulations 
specifying  the  forms  of  gambling  that  would  be  avoilaljle  to  the  public.  Section  8850.28, 
subdi\'ision  (a),  which  is  at  the  heart  of  the  issues  raised  in  the  present  appeal,  states:  The 
commission  shall  promulgate  regulations  specifying  thb  tj^ies  of  lottery  games  to  be 
conducted  by  Uie  lottery,  provided:  [^]  (1)  No  lottery  game  may  use  the  theme  of  bingo, 
roulette,  dice,  baccarat,  blackjack,  Lucky  Ts,  draw  poker,  slot  machines,  or  dog  racing. 
[^  (2)  In  lottery  games  utilizing  rickets,  each  ticket  intbese  games  shall  bear  a  unique 
number  distinguishing  it  from  every  other  ticket  in  that  gome;  and  no  name  of  an  elected 
official  shall  appear  on  these  tickets.  [^]  (3)  In  games  utilizing  computer  terminals  or  other 
devices,  no  coins  or  currency  shall  be  dispensed  to  players  from  these  computer  terminals 
or  devices."  The  words  "lottery  games"  in  section  8880.28  arc  specifically  defined  in 
section  8880. 12  as  follows,  '"Lottery  Game'  means  am  procedure  authorized  by  the 
Commission  whereby  prizes  arc  distributed  among  pebons  who  have  paid,  or 
unconditionally  agreed  to  pay,  for  tickets  or  shares  wfcfich  provide  the  opportunity  to  win 
such  prizes."  (Italics  added.)  Virtually  all  of  the  issueis  raised  by  die  parties  are  resolved  by 
the  common  sense  application  of  sections  8880.12  and  8880.28  to  the  previously  described 
Keno  Regulations. 

C.       The  Effect  of  Sections  0880.  jl2  and  8880.28 

Keno  as  described  in  the  Kcno  Regiilotions  faljs  clearly  within  the  definition  of  a 
form  of  a  lottery  game  permissible  under  section  888().l  2.  Keno  is  a  "procedure" 
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authorized  by  the  commission.  Money  "prizes"  are  "distributed."  In  order  to  win  money, 
the  bettor  must  have  "paid"  for  a  ticket  or  "lickcLs."  Tht  ticket  provides  the  wagerer  with 
the  "opportunity  to  win  such  prizes"  as  a  rc:;ult  of  tlic  dijaws  held  every  five  minutes  or 
thereabouts.  Further,  the  undisputed  evidence  indicate:!  that  kcno  does  not  fell  within  any 
of  the  exceptions  to  the  power  of  the  commission  Id  pixfrnulgatc  regulations  specifying  the 
types  of  permi.'Jsible  lottco'  g^iii«  set  fodh  in  scctinn  ^'880.28.  Keno  does  not  "use  the 
theme  of  bingo,  roulette,  dice,  baccamt,  blackjack,  Lucjcy  Ts,  draw  poker,  slot  machines,  or 
dog  racing."  (§  8880.28,  subd.  (aXD.)  In  compliance  Vvith  the  requirements  of 
section  8880.28,  subdivision  (aX2).  the  tickets  issued  b^  the  computer  tcnninab  at  the 
retailers'  places  of  business  contain  unique  numbers.  f>ir1hcr,  no  elected  officials'  names 
appear  on  the  tickets  issued  by  the  computer  terminal.  j(§  8880.28,  subd.  (a)(2).)  Finally,  in 
compliance  with  section  8880.28,  subdivision  (aX3),  tljc  computer  terminal  does  not 
dispense  coins  or  currency.  As  noted  previously,  the  rttailer  can  pay  off  up  to  $599  to  the 
bettor,  however,  the  computer  (ermJtial  only  issues  ticRcts-no  coins  or  currency. 
Accordingly,  keno,  as  authorized  by  the  Kcno  Regulations,  fully  complies  with 
sections  8880.12  and  8880.28. 


D.       The  Benevolent  Associafion's  C^asino  Argument 


Cfasir 


The  Benevolent  Association  argues  that  keno  i;j  unlawful  because,  when  it  is 
hannonized  with  provisions  of  Proposition  37  other  thbi  sections  8880.12  and  8880.28,  the 
regulations  at  is.sue  contravene  the  initiative's  prohibition  against  casino  gambling.  The 
Benevolent  Association  cites  to  the  provision  of  Propdsition  37  enacting  article  TV, 
section  19,  subdivision  (c)  which  states,  "The  Legislature  has  no  power  to  authorize,  and 
shall  prohibit  casinos  of  the  type  currently  operating  iA  Nevada  and  New  Jersey." 

The  Benevolent  A.ssociation  argues  this  court  nust  harmonize  the  foregoing 
provision  which  prohibits  casino  gambling  with  sectic  ns  8880.12  and  8880.28  which,  as 
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previously  noted,  spetiDcally  authorize  the  commissior  to  promulgate  regulations 
autliorizing  formats  such  as  keno. 

We  agree  tliat  we  have  a  duty  to  harmonize  the  ]  irovisions  of  Proposition  37  in  order 
to  cany  out  the  voters'  intent  {Californiij  Mfrs.  Assn.  v.  Public  Utilities  Com.  (1979)  24 
Cal.3d  836,  844;  Afoyerv.  Workmen's  Comp.  Appeals  Jd.  (1973)  10  Cal.3d  222, 230); 
however,  there  is  nothing  to  harmonije   The  provisions  of  article  IV.  section  19, 
subdivision  (e),  section  88S0.6.  and  section  8880.28  dc  not  prohibit  keno  as  it  is  described 
in  the  regulations.  The  establisluncDt  of  keno  pursuant  t 
gambling  casinos. 


E.       The  Benevolent  Association's  Slot 


to  the  regulations  does  not  create 


Machine  Argument 


The  Benevolent  Association  argues  that  keno  ii  unlawful  because  the  terminal  that 
accepts  the  playslip  and  issues  the  ticket  is  a  slot  machine  within  the  meaning  of  Penal  Code 
section  330b,  subdivision  (2).  Tl»e  Benevolent  Association  cites  to  section  8880.6  which 
provides,  "Sections  320,  321,  322, 323, 324,  325, 326,  and  328  of  the  Penal  Code  do  not 


apply  to  the  California  State  Lottery  or  its  operations. 


operators  of  the  Lottery'  and  shall  not  be  construed  to  <  hangc  existing  law  relating  to 


lotteries  operated  by  persons  or  entities  other  than  the 


Lottery."*  Section  8880.6  does  not 


This  exemption  applies  only  to  the 


5         Penal  Code  section  320  provides:  "Every  pcrion  who  contrives,  prepares,  sets  up, 
proposes,  or  draws  any  lottery,  is  guilty  of  a  misdem  anor." 

Penal  Code  section  321  states."  "Every  person  who  sells,  gives,  or  in  any  manner 
whatever,  ftimishes  or  transfers  to  or  for  any  other  person  any  ticket,  chance,  shore,  or 
interest,  or  any  paper,  certiCcate,  or  instrument  purporting  or  understood  to  be  or  to 
represent  any  ticket,  chance,  share,  or  interest  in,  or  flepending  upon  the  event  of  any 
lottery,  is  guilty  of  a  misdemeanor." 

Penal  Code  section  322  prohibits  the  foUowir  g:  "Every  person  who  aids  or  assists, 
either  by  printing,  writijig,  advertising,  publishing,  or  otherwise  in  setting  up,  managing, 
or  drawing  any  lottery,  or  in  selling  or  disposing  of:  ny  ticket,  chance,  or  share  therein,  is 
guilty  of  a  misdemeanor." 
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Penal  Code  section  323  provides:  "Every  persia  who  opens,  sets  up,  or  keeps,  by 
himself  or  hy  any  other  person,  any  ofTicc  or  other  plaice  for  the  sale  of,  or  for  registering 
the  number  of  any  ticket  in  any  lottery,  or  who,  by  printing,  \vriting,  or  otherwise, 
advertises  or  publishes  the  setting  up,  opening,  or  using  of  any  such  office,  is  guilty  of  a 
misdemeanor." 

Penal  Code  section  324  states:  "Every  person  who  insures  or  receives  any 
consideralioo  for  insuring  for  or  against  the  drawing  of  any  ticket  in  any  lottery  whatever, 
whether  drawn  or  lo  be  drawn  within  tliis  State  or  notl  or  who  receives  any  valuable 
consideration  upon  any  agreement  to  repay  any  sura,  or  deliver  the  same,  or  any  other 
property,  if  any  lottery  ticket  or  number  of  any  ticket  In  any  lottery  shall  prove  fortunate 
or  unfortunate,  or  shall  be  drawn  or  not  be  drawn,  at  any  particular  time  or  in  any 
particular  order,  or  who  promises  or  agrees  to  pay  any  sum  of  money,  or  to  deliver  any 
goods,  things  in  action,  or  property,  or  to  forbear  lo  dp  anytliing  for  the  benefit  of  any 
pcrsou,  with  or  without  consideration,  upon  any  event  or  contingency  dependent  on  the 
drawing  of  any  ticket  in  any  lottery,  or  who  publishes  any  notice  or  proposal  of  any  of  the 
purposes  aforesaid,  is  guilty  of  a  misdemeanor." 

Penal  Code  section  325  sets  forth  the  forfeiture  and  attachment  remedies  available 
to  law  enforcement  in  combating  unlawftil  lotteries  as  follows:  "All  moneys  and  property 
offered  for  sale  or  distribution  in  violation  of  any  of  tkc  provisions  of  this  chapter  arc 
forfeited  to  the  slate,  and  may  be  recovered  by  information  filed,  or  by  an  action  brought 
by  the  Attorney  General,  or  by  any  district  attorney,  in  the  name  of  the  state.  Upon  the 
filing  of  the  information  or  complaint,  the  clerk  of  the  court  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  infermalion,  which  attachment  has  the 
same  force  and  effect  against  such  property,  and  is  issued  in  the  same  manner  as 
attachments  issued  from  the  superior  courts  in  civil  cases." 

Penal  Code  section  326  prohibits  the  use  of  buildings  or  vessels  for  lotteries  as 
follows:  "Every  person  who  lets,  or  permits  to  be  used,  any  building  or  vessel,  or  any 
portion  thereof,  knowing  that  it  i.i  to  be  used  for  settiig  up,  managing,  or  drawing  any 
lottery,  or  for  the  purpose  of  selling  or  disposing  of  lottery  tickets,  is  guilty  of  n 
misdemeanor." 

Penal  Code  section  328  states:  "Nothing  in  this  chapter  shall  make  unlawful  the 
printing  or  other  production  of  any  advertisements  for,  or  any  ticket,  chance,  or  share  in  a 
lottery  conducted  in  any  other  state  or  nation  where  such  lottery  is  not  prohibited  by  the 
laws  of  such  stale  or  nation;  or  the  sole  of  such  materials  by  the  manufocturer  thereof  to 
any  person  or  entity  conducting  or  participating  in  the  conduct  of  ."juch  a  lottery  in  any 
such  state  or  nation.  This  section  docs  not  authorize  any  advertisement  wtbin  California 
relating  to  lotteries,  or  the  sale  or  resale  within  Calif  )mia  of  lottery  tickets,  chances,  or 
shares  to  individuals,  or  acts  otherwise  iu  violation  of  any  laws  of  the  state." 

.     All  of  the  foregoing  Penal  Code  sections  vvcn:  enacted  prior  to  the  1984  adoption 
of  Proposition  37  by  the  voters. 
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include  on  the  list  of  Penal  Code  sections  from  whicii  the  Califomi.i  State  Lottery  is  exempt 
a  reference  to  Penal  Code  section  330b.  Thus,  the  Bcrjevolent  Association  argues,  if  keno  is 
a  "slot  machine"  as  defined  in  Penal  Code  section  330b,  subdivision  (2),  the  California  State 
Lottery  may  not  operate  it.'  Wc  do  not  address  or  dec  de  the  issue  of  whether  keno  is  a  slot 
machine  wthin  the  meaning  of  any  statutory  definition  including  that  in  Penal  Code 
section  330b.  Rather,  we  hold  that  regardless  of  whctlicr  it  is  a  slot  machine  within  the 
meaning  of  Penal  Code  section  330b,  keno  is  authorized  by  the  terms  of  Proposition  37. 

As  discussed  previously,  section  8880.28,  subdivision  (a)  provides  in  pertinent  part: 
The  commission  shall  promulgate  regulations  spccifji 
conducted  by  the  letter)',  provided:  [^]  (l)No  lottery  | 

machines "  Because  the  language  "theme  of . . .  s  i 

ambiguous,  we  may  engage  in  statutory  construction. 
492,  504;  Lvngren  v.  Deukmejinn.  supra,  4!)  Cal.3ri  al  ] 
lead  us  to  conclude  that  keno  docs  not  use  "the  theme 


ing  the  types  of  lottery  games  to  be 
game  may  use  the  theme  of . . .  slot 
ot  machines"  is  sufficiently 
{Legislature  v.  £t/  (I99I)  54  Cal.3d 
p.  733.)  A  series  of  considerations 
3f. . .  slot  machines." 


To  begin  with,  we  look  to  the  statutory  languaj  c.  (Adoption  o/Kelsey  S.  ( 1 992)  1 


Cal.4th  816,  826.)  Section  8880.28,  subdivision  (a)(l 


docs  not  prohibit  computer  tcrminab 


*  Penal  Code  section  330b,  subdivision  (2)  broadly  defines  a  prohibited  slot  machine 

as  follows:  "Any  machine,  apparatus  or  device  is  a  slot  machine  or  device  within  the 
provisions  of  this  section  if  it  is  one  that  is  adapted,  or  may  readily  be  converted  into  one 
that  is  ad;^}ted,  for  use  in  such  a  way  that,  as  a  result  of  the  insertion  of  any  piece  of  money 
or  coin  or  other  object,  or  by  any  other  means,  such  machine  or  device  is  caused  to  operate 
or  may  be  operated,  and  by  reason  of  any  element  of  Hazard  or  chance  or  of  other  outcome 
of  such  operation  unpredictable  by  him,  the  user  may  receive  or  become  entitled  to  receh-e 
any  piece  of  money,  credit,  allowance  or  thing  of  value  or  additional  chance  or  right  to  use 
such  slot  machine  or  device,  or  any  check,  slug,  token!  or  memorandum,  whether  of  value  or 
otherwise,  which  may  be  exchanged  for  any  money-,  credit,  allowance  or  thing  of  value,  or 
Avhich  may  be  given  in  trade,  irrespective  of  whether  it  may,  apart  fi-om  any  ciernent  of 
hazard  or  chance  or  unpredictable  outcome  of  such  operation,  also  sell,  deliver  or  present 
some  merchandi.<;c,  indication  of  weight,  entertainment  or  other  thing  of  value." 
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which  fall  within  the  scope  of  Penal  Code  section  3301 ,  subdivision  (2);  rather  it  prohibits  a 
game  which  uses  the  "theme"  of  a  slot  machine. 

Further,  the  statutorily  described  authority  of  th  t  cominission  to  devise  gambling 
methods  is  extensive.  The  initiative  describes  a  "Lottc  ry  Game"  n.'i  "any  procedure"  where 
prizes  arc  distributed  among  persons  who  have  paid  fo :  lljc  opportunity  to  win. 
(§  8880. 1 2.)  Our  Supreme  Court  has  defined  the  tcnn  "any"  as  follows:  "Tlic  term  'any' 
(particularly  in  a  statute)  means  'all'  or  'every.'  [Citation  (Trom  the  earliest  days  of 
statehood  we  have  interpreted  "any"  to  be  broad,  gcncial  and  ajl  embracing.'];  Citations.]" 
(Droeger  v.  Friedman,  Sloan  &  ^cw  (1991)  54  Cal,3ti  26,  38;  accord,  California  State 
Auto  Assn.  Inter  Ins.  Bureau  v.  H'arwick {]976)  17  C;  1.3d  190,  195.)  Certainly,  the  use  of 
a  computer  terminal  to  issue  tickets  with  randomly  picKctl  numbers  falb  within  the  scope  of 
"any  procedure"  when  that  term  is  broadly  and  generally  construed. 

Moreover,  tlw  limiting  language  in  section  8880,28,  subdivision  (a)(1)  conwming 

the  "theme  of. . .  slot  machines"  b  a  proviso;  i.e..  an  e'^ccption  or  limitalioa  on  the 

I 
operation  of  the  powers  of  the  commission  to  enact  rejpilations  establishing  "any 

procedure"  where  prizes  arc  distributed  among  persons  who  have  paid  for  a  chance  to  win 

such.  Since  Uic  language  "theme . . .  of  slot  machines'  is  a  proviso,  it  must  be  "strictly 

construed."  (Lungren  v.  Deukmejian,  supra,  45  Cal.3d  nt  pp.  735-736;  People  ex  reL  S.  F. 

Bo)'  etc.  Com.  v.  Town  of  Emeryville  (1 968)  69  Qd-Zd  533,  543;  Kirlwoodv.  Bank  of 

America  (1954)  43  Cal.2d  333, 341 .) 

Additionally,  because  the  language  "theme  of . . .  slot  machines"  is  ambiguous, 

reference  to  the  ballot  statement  prepared  by  the  propc  ucnts  of  Proposition  37  is  appropriate 

to  determine  the  voters'  intent.  {Davis  v.  City  ofBerkc  /ey  (1990)  5 1  C:al.3d  227,  237,  &.  4; 

Delaney  v.  Superior  Court,  supra,  50  Cal.3d  at  p.  802 )  The  argument  in  favor  of 

Proposition  37  referred  to  on-line  computers  when  it  noted:  "There  arc  many  lottery  games: 

some  have  Instant  ^vinncrs,  othcn  have  periodic  draw  ngs.  The  Lottery  Commission  has 

the  flexibility  to  conduct  n  variety  of  lottery  gnmcs  using  any  technology,  including 

traditional  tickets,  on-line  computers,  and  instant  game  video  terminals  (which  can't 
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dispense  cash  or  have  fruit  symbols  like  a  slot  machin* )."  (Ballot  Pamp.  argument  in  favor 
of  Proposition  37  as  presented  to  the  voters.  Gen.  Elec  (Nov.  6,  1984).) 

Finally,  other  provisions  of  the  initiative  recogtize  that  computer  terminals  would  be 
part  of  the  wagering  options  made  available  by  the  commission  to  bettors.  In  construing  a 
statute,  we  look  to  the  entire  stamtory  scheme.  {Lakin  v.  Watkms  Associated  Industrie.!!, 
supra.  6  Cal.4th  at  p.  659;  In  re  Cato/ano  (1981)  29  C;il.3d  1,  10-1 1.)  Section  8880.28. 
subdivision  (aX3),  which  like  subdivision  (a)(1)  is  a  limitation  of  the  commission's  power  to 
promulgate  regulations  adopting  "any  procedure"  alio  A^ing  for  prizes,  states,  "In  games 
utilizing  computer  terminals  or  other  riexnccs,  no  coin.i  or  currency  shall  be  dispensRd  to 
players  from  these  computer  terminals  or  devices."  Section  8880.30.  subdivision  (c)  states, 
"It  is  the  intent  of  this  chapter  tiiat  the  commission  ma ,'  use  any  of  a  variety  of  existing  or 
future  methods  or  technologies  in  determining  winner ." 

The  foregoing  statutory  construction  considerations  lead  as  to  the  following 
conclusions:  when  nairowly  construed,  the  language  <  onccming  "theme  . , .  of  slot 
machines"  in  section  8580.23,  subdivision  (a)(1)  was  rot  intended  to  prohibit  tlie  use  of 
computer  technologies  as  means  of  determining  winne  rs;  this  is  true  even  though  the 
terminal  may  meet  the  stahitory  elements  oFa  slot  ma(  hinc  within  the  meaning  of  Penal 
Code  section  330b,  subdivision  (2);  the  strictly  constn  ed  language  of  section  8880.28, 
subdivision  (a)(3)  prohibits  the  use  of  terminals  when  ;oins  or  currency  are  discharged  from 
the  computer,  something  that  never  happens  with  the  I  eno  fonnat;  the  commission  utilizing 
its  broad  powers  to  develop  betting  formats  could  use  ;omputcr  technologies  so  long  as  the 
terminal  which  may  otherwise  be  a  slot  machine  did  n  3t  have  symbols  "like  a  slot 
machine."  (Ballot  Pamp.  argument  in  favor  of  Propos  tion  37  as  presented  to  the  voters, 
Gen.  Elec.  (Nov.  6, 1984).)  Properly  construed,  sectic  n  8880.28,  subdivision  (a)  docs  not 
bar  the  kcno  procedures  referred  to  ui  the  regulations  J.dopted  by  the  commission. 
Proposition  37  was  adopted  after  Penal  Code  section  2  30b.  The  initiative  is  the  later 
adopted  enactment  Hence,  wc  give  cfFecl  to  tlic  later  adopted  provision.  {Pacific  Legal 
Foundation  v.  U/tismployntent  Ins.  Appeals  Bd.  (1981]  29  C^.'iA  101,  1 15;  Fucntcs  v. 
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JVorkers' Comp.  Appeals Bd.  (1976)  16 Cal.3d  \,T,l4s 
V.  City  of  Los  Angeles  (1994)  27  CaI.App.4th  168, 179 
CalJ>Lpp.3d887.891.)' 


The  Benevolent  Association's  BanHng  Game  Argument 


The  Benevolent  Association  also  argues  that 
banking  game.  (Pen.  Code,  §  330.)8  As  in  the  case 
not  address  the  issue  of  whether  kcno  violates  the 
Penal  Code  section  330.  As  in  connection  with  the 
that  the  initiative  authorized  the  commission  to  adopt 
Accordingly,  we  give  efTcct  to  the  later  enacted 


kenoi 


is  a  statutorily  prohibited 
e  slot  machine  argument,  wc  do 
bai)king  game  prohibition  set  forth  in 
machine  contention,  we  conclude 
a  procedure  such  as  kcno. 
provision,  Proposition  37,  rather  than  the 


cfthe 


sibti 


Angeles  Police  Protective  League 
;  Fleming  v.  Kent  (1982)  129 


7  The  California  State  Lottery  argues  that  kcno 

thai  if  keno  is  a  slot  machine,  the  California  State 
appeal,  the  California  State  Lottery  requests  that  we 
machine;  if  wc  determine  that  it  is,  tlic  Califoi"nia  Stai 
California  State  Lottery  may  not  operate  kcno.  This 
California  State  Lottery  may  operate  kcno  regardless 
within  the  meaning  of  Penal  Code  section  330b. 
or  not  keno  is  a  slot  machine  would  be  an  advisory 
State  Lottery's  concession  that  it  may  not  operate 
However,  the  California  State  Lottery  is  free  to  cease 
believes  it  is  in  its  best  interest  to  do  so. 


1 3  not  a  slot  machine  but  concedes 
Lottery  may  not  operate  the  game.  On 
gctcrmine  whether  keno  is  a  slot 
c  Lottery  requests  that  we  hold  the 
ve  decline  to  do.  Wc  hold  that  the 
of  whether  or  not  it  is  a  slot  machine 
Accordingly,  a  determination  of  whether 
0] linion.  Wc  reject  the  California 
if  the  game  is  a  slot  machine, 
operation  of  keno  anjiimc  it 


kero 


8  Penal  Code  section  330  provides:  "Every  pers  on  who  deals,  plays,  or  carries  on, 

opens,  or  causes  to  be  opened,  or  who  conduct,  eitht  r  as  owner  or  employee,  whether  for 
hire  or  not,  any  game  of  faro,  monte,  roulette,  lansquenet,  rouge  et  noire,  rondo,  tan,  fan- 
tan,  scvcn-and-a-half,  twenty-one,  hokey-pokey,  or  a  ly  banking  or  percentage  game 
played  wth  cards,  dice,  or  any  device,  for  money,  ch  ;cks,  credit,  or  other  representative 
of  value,  and  every  pcnon  who  plays  or  bets  at  or  against  any  of  those  prohibited  games, 
is  guilty  of  a  misdemeanor,  and  .shall  he  pimishable  by  a  fine  not  less  than  one  hundred 
dollars  ($100)  nor  more  than  one  thousand  dollars  (S  ,000),  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  montlis,  or  by  both  the  line  and  imprisonment." 
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banking  games  prohibition  which  has  been  in  effect  s 
Foundation  v.  Unemployment  Ins.  Appeals  Bd.  supra, 
Workers '  Camp.  Appeals  Bd,  supra,  16  Cal.3d  at  p.  7 


nccl872.  (Pacific Legal 
29  Cal.3d  at  p.  1 15;  Fucntes  v. 
) 


G.       The  Benevolent  Association's  Penal  Code  Section  319  Argument 

The  Benevolent  Association  argues  that  the  Iccno  regulations  are  invalid  because  the 
1 984-  initiative  did  not  repeal  Penal  Code  section  3 1 9  v  bich  states,  "A  tottery  is  any  scheme 
for  the  disposal  or  distribution  of  property  by  chance,  among  persons  who  have  paid  or 
promised  to  pay  any  valuable  consideration  for  the  chance  of  obtaining  such  property  or  a 
portion  of  it,  or  for  any  share  or  any  interest  in  such  property,  upon  any  agreement, 
understanding,  or  expectation  that  it  is  to  be  disUibutec  or  disposed  of  by  lot  or  chance, 
whether  called  a  letter}',  raffle,  or  gift  enterprise,  or  by  whatever  name  the  same  may  be 
known."  The  Benevolent  .^sociation  relies  upon  section  8880.6  wliich,  as  previously 
noted,  states  Uiat  Penal  Code  sections  320, 321.  322,  323,  324, 325, 326,  and  328  do  not 
apply  to  the  "California  State  lottery  or  its  operations"  md  reasons  that  voters  intended  to 
maintain  the  prohibition  against  lotteries.  However,  Penal  Code  section  319  does  not 
prohibit  a  lottery;  it  merely  defines  such.  Proposition '  7,  a  later  enacted  provision  of  law, 
was  intended  to  authorize  the  commission  to  adopt  "any  procedure"  (§  8880. 12)  which 
involves  "existing  or  future  methods  or  technologies  ir  i 
subd.  (c))  so  long  as  it  did  not  fail  within  the  ambit  of: 


section  8880.28;  other  provisions  of  section  8880  et  seq.;  or  article  IV,  section  19.  Penal 
Code  section  3 19  is  a  definitional  statute  and  it  cannot  be  construed  to  prohibit  more 
specific  and  later  enacted  provisions  of  law  from  havixlg  full  force  and  effect  under  the 
circumstances  o  f  the  present  case.  (Pacific  Legal  Fow  idatian  v.  Unemployment  Ins. 
Appeals  Bd,  supra,  29  Cal.3d  at  p.  1 1  "k  Fuentes  v.  Wc  rkers'  Comp.  Appeals  Bd,  supra,  16 
Cal.3d  at  p.  7.) 
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determining  wdnners"  (§  8880.30, 
the  provisio  set  forth  in 


308 


IV.      DISPOSITIOl 

The  judgment  is  affinned.  The  California  State 
Indian  Gaming  Association  shall  each  recover  their  co 
from  Western  Telcon,  Ina  and  the  Califomia  Horseman' 
Association,  Inc. 


CERTIFIEI )  FOR  PI.IBLICATION 


TURNER. 


P.J. 


Wc  concur 


GRIGNON.  J. 


GODOY  PEREZ.  J. 
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Lottery  and  the  Califbraia-Ncvada 
>ts  on  appeal  jointly  and  severally 
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ORAL  STATEMENT  OF  DOREEN  MALONEY 

COUNCIL  MEMBER  AND  ACTING  GENERAL  MANAGER  FOR 

THE  UPPER  SKAGIT  TRIBE* 

PRESENTED  TO  THE 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

on  S.  487,  "THE  INDIAN  GAMING  REGULATORY  ACT 

AMENDMENTS  ACT  OF  1995" 


Good  morning  Chairman  McCain  and  distinguished  Members  of  this  Committee.  On  behalf 
of  the  Upper  Sicagit  Tribe  of  Washington  State,  I  would  like  to  present  the  following  oral 
statement  on  S.  487,  and  provide  the  narrative  portion  for  submission  into  the  Record,  within 
the  allotted  time  frame. 

My  statement  is  focused  on  two  aspects  of  the  proposed  amendments,  which  are  the 
restructuring  and  authority  of  the  NIGC  and  the  establishment  of  minimum  standards. 
Additionally,  I  will  be  commenting  on  several  concepts  for  your  consideration  that  will  further 
the  Committees'  and  the  proposed  Amendments'  goals  of: 

o  Providing  a  strong  definitive  regulatory  framework  under  which  Indian  gaming 

activities  may  be  conducted; 

o  Maintaining  and  not  undermining  the  economic  opportunities  intended  for  Tribal 

communities  in  the  1988  IGRA;  and, 

o  I  will  not  comment  on  the  necessity  of  amending  the  1988  Act;  the  Record 

appears  to  be  substantial  on  this  matter. 


RESTRUCTURING   AND  AUTHORITY  EXPANSION  FOR  THE  NIGC 


The  expansion  of  the  authority  provision  for  the  NIGC: 

o  Support  for  the  overall  provision  to  restructure  the  NIGC  in  its 

authority.  The  amendment  provides  for  Commissioners  to  be 
considered  for  their  strengths  in  enforcement,  regulatory 
processes,  and/or  accounting  backgrounds.  What  should  also  be 
considered  in  the  selection  of  a  candidate,  is  experience  in 
business  administration  and  business  operations;  and. 
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Support  the  need  for  a  fee  structure  that  will  fund  the  activities  of 
the  NIGC,  provided  the  revenue  generated  from  this  fee  struct\ire 
goes  to  an  efficient  expedited  process  for  the  review  of 
management,  financial  and  environmental  assessment  documents 
required  under  IGRA.  The  process  should  also  allow  for  Tribal 
participation  and  priority  determination  as  to  how  these  revenues 
will  be  used. 


ESTABLISHMENT  OF  MINIMUM  STANDARDS 


Support  of  a  minimum  standards  process  that  will  continue  to  allow  local 
jurisdictions  (Tribal/State)  the  first  opportunity  to  reach  an  agreement. 

IGRA  should  be  allowed  to  make  threshold  review  of  management  contracts, 
companies  and  organizations  for  organized  crime  elements.  However,  after  initial 
threshold  tests  are  met,  contract  terms  should  be  reviewed  in  light  of  Tribal 
needs  and  sound  business  sense.  Deference  must  be  given  to  Tribes  for  their 
ability  to  make  responsible  business  decisions. 


ADDITIONAL  COMMENTS  FOR  CONSIDERATION 


Provide  direction  and  authority,  if  necessary,  to  NIGC  to  establish  a  pre- 
qualification  process  for  management  and  financing  companies/organizations 
who  seek  management  contracts  or  financial  arrangements  with  Tribes  pursuant 
to  IGRA.  Bu'-dens  and  responsibilities  for  this  process  shall  be  with  the 
management  companies/organizations  seeking  to  do  business  with  Tribes. 

Review  of  management  and  contract  agreements  must  be  performed  in  a  manner 
that  accomplishes  two  goals:  (1)  a  process  that  will  screen  out  the  criminal 
element  as  identified  in  Section  12(e)(1)(D);  and,  (2)  and  allows  for  Tribes  to 
attain  the  maximum  seven-year  term  based  on  sound  business  review  as 
identified  in  Section  12(b)(5). 
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o  Strengthening  provisions,  sanctions  and  liabilities  for  management  companies  to 

exert  undo  influence  in  securing  gaming  management  contracts  from  Tribes. 

o  When  in  conflict  with  other  legislation  with  provisions  for  Native  Americans, 

i.e.,  Indian  Self-Determination,  the  IGRA  stands  alone  and  is  considered  in 
conflict.  This  is  unfortunate  and  all  Acts  should  work  towards  their  purposes 
identified  in  those  respective  laws  without  adversely  affecting  the  intent  of  each 
other,  when  the  sole  purpose  is  for  the  benefit  of  Native  Americans. 


Once  again,  thank  for  you  for  the  opportunity  to  present  these  views  before  this  Committee. 

*   Complete  narrative  of  this  statement  will  be  submitted  to  the  Committee  for  inclusion  into 
the  Record. 
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Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 


STATEMENT  OF  TRIBAL  GAMING  OPERATIONS 

Our  gaming  center  has  been  in  operation  for  three  years  now.  During  those  three  years 
we  have  not  experienced  any  breaches  of  security,  physicaJ  injury  to  patrons,  theft,  nor  is  some 
members  of  the  Senate  would  have  you  believe,  an  infiltration  of  organized  crime  and 
prostitution. 

Tm  sure  you're  asking  yourselves  at  this  point,  well,  how  can  you  be  sure  of  thi.s.  How 
can  you  be  sure  that  these  things  haven't  occurred  and  they  just  have  not  been  detecied.  I  must 
tell  you  that  I  am  sure  of  these  things  because  of  the  great  lengths  to  which  this  tribe  has  gone 
to  ensure  that  the  honesty,  integrity,  and  fairness  of  our  gaming  facility  is  beyond  reproach.  The 
following  arc  some  of  the  major  steps  that  have  been  taken  to  ensure  this. 

First  is  the  Tribal  Gaming  Ordinance.  The  Tribal  Gaming  Ordinance  was  amended  and 
restated  on  July  15.  1994.  The  tribe  feels  that  as  new  situations  arise,  rules,  regulations,  and 
ordinances  need  to  be  adju.sied  accordingly.  The  present  ordinance  established  the  gaming 
commission,  placed  restrictions  on  commissioners,  and  requires  the  commission  to  make  monthly 
reports  to  the  tribal  board  within  30  days  after  the  end  of  each  month.  The  reports  include  full 
and  complete  statements  of  all  gaming  revenues  paid  and  owing  to  the  tribe,  expenses  and 
financial  transactions  of  the  commission,  and  a  summary  of  all  licensing  enforcement  actions 
taken  or  recommended  by  the  commission.  In  addition,  the  commission  issues  an  annual  report 
to  the  board  within  30  days  after  the  close  of  the  fiscal  year. 

The  commission  has  the  following  powers: 

Authority  to  exercise  all  powers  necessary  to  effectuate  the  purposes  of  the  ordinance. 

•  The  commission  shall  meet  not  le.ss  than  once  a  month. 

•  Approve  or  reject  monthly  reports  from  the  gaming  monitor. 

•  Promulgate  rules  for  the  operation  of  the  gaming  establishment. 

•  Hear  and  resolve  ail  disputes  regarding  any  provisions  of  ordinances  or  rules. 

•  Act.  promote,  and  ensure  the  integrity,  security,  honesty,  and  fairness  of  the  operation. 
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•  Authority  and  power  to  deny  any  application  for  license  and  to  limit,  cancel,  revoke, 
tenninate,  condition,  modify,  suspend  or  restrict  any  license. 

•  Approve  the  imposition  of  fine  for  any  cause  deemed  reasonable  by  the  commLssion 
upon  any  persons  holding  a  license. 

•  Conduct  background  investigations  on  all  applications  and  licensees  employ  and  fix 
the  salaries  of  or  contract  for  the  salaries  of  such  professionals,  technical,  and 
operational  personnel  and  consultants  for  the  execution  of  the  commission's  duties. 

•  Hold  administrative  duties  to  resolve  any  issue  arising  under  the  ordinance,  and  may 
issue  subpoenas. 

The  ordinance  establishes  the  commission's  authority,  following  a  hearing,  to  reach  a 
determination  concerning  licensability,  revocation  of  licenses,  findings  of  fact,  etc.  The  ordinance 
also  provides  a  right  of  appeal  to  the  tribal  court  for  persons  affected  by  findings  of  the 
commission,  or  to  the  board  if  the  tribal  court  is  not  in  existence.  The  ordinance  provides  for 
appointment  of  a  director  of  the  gaming  commission.  It  provides  for  the  commission  to  have 
right  of  inspection  of  all  premises  where  gaming  is  conducted;  where  gambling  devices  arc 
manufactured,  sold,  or  distributed;  and  allows  them  to  inspect  all  equipment  and  supplies  within 
the  gaming  establishment  or  premises  where  equipment  and  supplies  may  be  located.  The 
ordinance  also  includes  procedures  for  forwarding  applications  and  reports  for  key  employees  and 
primary  management  officials  to  the  National  Indian  Gaming  Commission  and  provides  for 
reports  to  the  National  Indian  Gaming  Commission  on  suitability  of  a  particular  individual  for 
licensing  or  rejection  of  a  license.  It  provides  minimum  procedures  for  control  of  internal  fi.scal 
affairs,  oversight  of  internal  fiscal  affairs,  conduction  of  audits,  prohibition  against  embezzlement, 
prohibition  against  certain  types  of  individuals  being  allowed  at  the  gaming  facility,  and  gives 
the  commission  the  right  to  exclude  or  remove  any  individual  they  deem  detrimental  to  the 
facility's  reputation. 

As  a  result  of  the  ordinance,  the  commission  has  cstabli.shed  regulations  and  minimum 
standards  to  be  used  by  the  management  at  the  gaming  facility  to  ensure  that  the  ordinance  and 
the  commission  regulations  are  followed  by  personnel  at  the  gaming  facility.   The  commission 
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has  two  departments  at  the  facility  to  ensure  that  the  ordinance,  regulations,  the  Slate/Tribal 
Compact,  and  NIGC  rules  and  regulations  are  being  adhered  to;  that  is,  the  security  team  and  the 
surveillance  team.  The  surveillance  team  reports  directly  to  the  commission.  The  security  team 
reports  to  the  general  manager  and  the  gaming  commission.  The  security  team  is  required  to  file 
daily  reports  with  the  commission.  These  reports  are  in  the  form  of  a  daily  log  of  activities  that 
occur  at  the  facility  and  specific  reports.  In  addition,  members  of  the  Oregon  State  Police  are 
frequently  at  the  facility  or  in  contact  with  the  gaming  commission  lo  ensure  the  tribe  is 
complying  with  the  Stale/Tribal  Compact  relating  to  Class  3  gaming. 

I  think  it's  important  to  note  that  the  gaming  commis.sion  has  been  separated  from 
interference  by  the  tribal  board.  Once  the  commission  was  established  by  the  tribal  board  and 
members  selected  for  the  conunission,  these  members  cannot  be  replaced  without  a  majority  vote 
of  the  tribal  gaming  commis.sion.  The  tribe  felt  that  the  separation  of  power  and  authority  was 
important  so  thai  the  tribal  gaming  commission  could  not  be  influenced  by  a  change  in  tribal 
politics  or  political  philosophy  of  the  tribe. 

We  have  a  compact  with  the  State  of  Oregon  governing  Class  3  games.  Currently,  the 
Class  3  games  that  are  allowed  are  kcno  and  video  .slot  machines.  It  is  important  to  note  that  the 
State  has  full  and  complete  access,  at  any  lime,  anywhere  in  the  gaming  facility;  that  all 
background  investigations  for  all  personnel  are  conducted  by  the  Oregon  State  Police;  that  the 
tribe  pays  the  State  Police  to  conduct  these  investigations;  and  also,  that  the  Oregon  State  Police 
has  the  final  determination,  as  outlined  in  this  tribe's  compact,  as  to  what  companies  are  allowed 
to  do  business  with  the  tribal  gaming  operation  and  which  individuals  arc  allowed  to  work  at  the 
tribal  gaming  operation.  The  tribe  has  no  say  as  to  who  passes  the  background  investigation  that 
the  State  Police  conducts.  However,  the  tribe  docs  have  the  authority  to  rejea  someone  that  has 
been  approved  by  the  Oregon  State  Police. 

It  is  important  to  note  here  the  Oregon  State  Police  has  taken  their  duties  very  seriously 
and  has  established  an  Indian  Gaming  Unit.  This  unit  is  within  the  Gaming  Enforcement 
Division  of  the  Oregon  Stale  Police  and  consists  of  seven  detectives  that  are  responsible  solely 
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for  background  investigations  and  oversight  and  control  relating  to  State/Tribal  Compacts.  These 
officers  are  detectives  that  have  been  highly  trained  and  experienced  in  other  gaming  related 
matters  such  as  the  stale's  lottery  and  the  investigation  of  illegal  gaming  that  occurs  within  the 
state.  Under  the  compact,  the  tribe  is  not  allowed  to  add  video  machines  or  change  the  program 
of  any  video  machine  without  the  new  programs  being  submitted  to  Gaming  Laboratories 
Inlcmaiional,  located  in  Toms  River,  New  Jersey,  for  inspection  and  approval,  and  inspection  and 
kobatron  testing  by  the  Oregon  State  Police  prior  to  the  operation  of  that  particular  game.  The 
Oregon  State  Police  also,  from  time  to  time,  arrives  unannounced  and  conducts  kobatron  testing 
of  the  E  prom  chip  in  each  gaming  device.  Any  incident  that  occurs  at  the  gaming  facility  if 
required  by  compact  to  be  reported  to  the  Oregon  State  Police  within  72  hours  of  occurrence. 
The  Oregon  State  Police  «  responsible  for  investigating  any  crime  that's  committed  within  the 
facility,  including  embezzlement  and  fraud,  and  they  also  would  investigate  any  customer 
complaints  concerning  the  honesty,  security,  and  integrity  of  the  facility. 

In  addition  to  the  above  regulations,  the  tribe  also  adheres  to  the  rules  and  regulations 
established  by  the  NIGC  as  a  result  of  IGRA.  As  I  mentioned  earlier,  the  tribe's  gaming 
ordinance  requires  that  the  commission  report  to  and  follow  the  directions  of  the  National  Indian 
Gaming  Commission. 

As  you  can  probably  tell  by  now  from  my  testimony,  the  tribe's  gaming  operation  is 
overseen  by  the  Tribal  Gaming  Commission,  the  Oregon  State  Police,  the  NIGC,  and  by  security 
and  surveillance  personnel  located  at  the  facility.  Oftentimes  these  rules  and  regulations  become 
cumbersome,  but  we  have  felt  that  they  are  necessary  in  order  to  ensure  that  the  tribe  maintains 
its  principal  of  honesty,  security,  fairness,  and  integrity  at  the  gaming  facility. 

I  must  tell  you  that  we  have  .spared  no  expense  to  ensure  the  tribal  gaming  ordinance, 
commission  rules  and  regulations,  the  State/Tribal  Compact,  and  the  rules  and  regulations  of  the 
NIGC  are  followed  and  adhered  to.  We  have  also  gone  to  great  lengths  to  ensure  that  individuals 
and  companies  not  meeting  the  strict  criteria  laid  out  for  participation  in  tribal  gaming  have  not 
been  allowed  to  participate  in  gaming  at  our  facility.    In  November  of  1994  we  hired,  as  our 
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director  of  gaming,  ihe  former  Criminal  Division  Commander  of  the  Oregon  State  Police.  We 
chose  this  individual  because  of  his  vast  experience  in  criminal  investigations,  oversight  and 
control  of  all  background  investigations,  administrative  oversight  and  conirol.  and  day-to-day 
functioning  of  the  Oregon  Lottery;  his  experience  in  Indian  gaming  compact  negotiation  and 
administration;  and  the  faa  thai  we  believe  the  Oregon  State  Police  have  some  of  the  best  trained 
people  in  the  nation,  not  just  in  general  investigations  but  in  gaming  investigations  that  involve 
huge  corporations  that  do  business  with  the  Oregon  Lottery. 

When  we  look  at  what  we  have  accompJished  over  the  last  three  years  and  our 
administration  of  our  gaming  center,  we  cannot  see  where  further  regulation  is  necessary.  If  the 
NIGC  is  allowed  to  have  oversight  and  control  of  Class  3  gaming  we  feel  that  you  will  see  mass 
confu.sion,  duplication  and  sometimes  triplication  of  oversight  and  control  of  tribal  gaming 
operations  and  the  investigation  of  individuals  that  work  for  tho.sc  operations.  IGRA  gave  to  the 
states  not  only  the  authority  to  negotiate  Class  3  games  and  how  ihose  Class  3  games  arc  to  be 
administered,  but  also  gave  the  states  the  responsibility  to  ensure  the  Class  3  gaming  was 
conducted  in  the  manner  prescribed  within  IGRA. 

I  can  tell  you  that  here  in  this  state  the  governor's  office  has  ensured  that  the  compacts 
arc  strictly  adhered  to,  has  negotiated  compacts  that  he  felt  were  in  the  best  interests  of  the  State 
and  the  tribal  government,  and  that  the  Oregon  State  Police  have  been  very  diligent  in  conducting 
extensive  background  investigations  on  anyone  connected  with  Class  3  gaming.  As  a  maner  of 
fact,  they  even  do  the  investigations  for  our  Class  2  personnel.  To  increase  the  regulatory  control 
of  the  NIGC  is  simply  to  put  one  more  hurdle  in  the  way  of  tribes  attaining  economic 
independence.  The  states  will  still  continue  to  do  their  background  investigations  so  that  they 
can  comply  with  the  agreements  in  the  State/Tribal  Compact.  The  NIGC  will  need  to  engage  in 
a  hiring  process,  select  individuals,  conduct  background  investigations  on  those  individuals  to 
determine  their  suitability  to  work  for  the  NIGC,  and  train  those  individuals  in  the  art  of 
background  investigations  of  individuals  for  gaming  and  in  the  complex  investigations  of  vendors. 
I  .seriously  doubt  that  this  could  be  accomplished  in  less  than  two  years,  and  at  the  end  of  those 
two  years  these  investigators  would  still  not  be  at  the  level  thai  we  are  experiencing  in  Oregon 
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with  the  Oregon  Sute  Police.  This  truly  is  a  .ftate  concern,  and  if  you  across  the  couniry  I  think 
that  you  will  find  examples  of  slates  that  have  handled  this  concern  and  responsibility  very  well: 
Oregon,  Arizona,  Colorado,  and  Washington,  just  to  mention  a  few. 

Regulation  is  a  good  thing,  and  it's  something  that's  needed,  not  just  in  the  gaming  world 
but  in  ail  business.  Over-regulation  is  a  bad  thing,  and  oftentimes  over-regulation  causes 
confusion,  discord,  and  oftentimes  allows  exactly  what  the  regulation  is  trying  to  prevent  from 
occurring.  When  you  have  too  many  fingers  in  the  pot,  people  tend  to  let  their  guard  down,  and 
when  they  let  their  guard  down  and  depend  on  another  organization  that's  doing  the  same  job 
they  are  to  lake  care  of  things  and  ju.st  go  along  with  the  program,  that's  when  you  have  trouble. 
It  would  be  my  strongest  recommendation  to  you  all  that  you  take  a  good,  hard  look  at  what  is 
really  going  to  be  accomplished  here  and  whether  it's  really  necessary  or  not.  and  what  it  really 
behind  the  bill  that  you  have  before  you  now.  I  think  if  you  do  this  with  an  open  mind  and 
honestly,  you'll  find  that  what  this  really  is,  is  an  attempt  by  certain  individuals  to  keep  tribes  out 
of  gaming,  make  it  difficult  for  tribes  to  game,  so  that  they  themselves  can  continue  to  have  a 
monopoly  in  the  gaming  arena. 

Thank  you. 
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cow  CREEK  BAND  OF  UMPQUA  TRIBE  OF  INDIANS 

TRIBAL  GAMING  ORDINANCE   ^ 
AS  AMENDED  AND  RESTATED  ON     7-/^       .  1994 


DEFINITIONS 


Definitions.  Unless  a  different  meaning  is  dejirly  indicated  from  the  context  or  is  set 
forth  below,  the  terms  used  in  this  Ordinance  shall  have  the  Scime  meaning  as 
defined  in  the  Indian  Gaming  Regvilatory  Act,  Public  Law  100-497, 102  Stat.  2467 
(Oct.  17, 1988),  25  U.S.C  2701,  et  seq.  ('IGRA"). 

"Applicant"  means  any  individual,  partnership,  corporation,  joint  venture  or  other 
entity  applying  for,  or  requesting  renewal  of,  any  License  described  in  or  required  by 
this  Ordinance. 

"Board"  means  the  Board  of  Directors  of  the  Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians. 

"Chairman"  means  the  Chairman  of  the  National  Indian  Gaming  Commission. 

"Class  I  Gaming"  means  either  social  games  played  solely  for  prizes  of  minimal 
value  or  traditional  forms  of  Indian  gaming  engaged  in  by  individuals  as  part  of,  or 
in  cormection  with.  Tribal  ceremonies  or  celebrations. 

"Class  II  Gaming"  means  Class  H  gaming  as  defined  at  25  U.S.C.  §2703(7)(A),  and  any 
regulations  promulgated  thereunder,  and: 

(a)        the  game  of  chance  commorUy  known  as  bingo  (whether  or  not 
electronic,  computer,  or  other  technological  aids  are  used  in 
cormection  therewith) 

(1)  which  is  played  for  prizes,  including,  but  not  limited  to,  cash 
and/or  merchandise  with  cards  bearing  numbers  or  other 
designations, 

(2)  in  which  the  holder  of  the  card  covers  or  blocks  such 
numbers  or  designations  when  an  object  or  symbol,  similarly 
numbered  or  designated,  is  drawn  or  electronically 
determined,  and 
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(3)       in  which  the  game  is  won  by  the  first  person  covering  a 

designated  arrangement  of  numbers  or  designations  on  such 
cards,  including  (if  played  in  the  same  location),  pull  tabs, 
lotto  punch  boards,  tip  jars,  instant  bingo,  and  other  games 
similar  to  bingo; 

(b)  card  games  that  are 

(1)  authorized  by  laws  of  the  State  of  Oregon, 

(2)  not  prohibited  by  the  laws  of  the  State  of  Oregon,  and 

(3)  played  in  conformity  with  those  laws  and  regulations  (if  any) 
of  ihe  State  of  Oregon  regarding  hours  or  periods  of  operation 
of,  or  limitations  on  wagers  or  pot  sizes  in,  such  card  games; 
and 

(c)  the  term  "Class  n  Gaming"  shall  not  include 

(1)  any  banking  card  games,  including  baccarat,  chemin  de  fer, 
blackjack  (a/k/a  "21"),  or 

(2)  slot  machines  of  any  kind. 

^Class  III  Gaming"  means,  consistent  with  the  Compact,  25  U.S.C.  §2703(8),  and  any 
regulations  promulgated  thereunder,  all  forms  of  gambling  that  are  not  Class  I 
Gaming  or  Class  n  Ganung. 

"Compact"  means  the  'Tribal  State  Compact  for  Regulation  of  Class  HI  Gaming 
between  the  Cow  Creek  Board  of  Umpqua  Tribe  of  Indians  and  the  State  of  Oregon" 
executed  by  the  Governor  of  Oregon  and  the  Chairperson  of  the  Tribe  as  of  October 
2,  1992,  and  all  amendments,  appendices,  exhibits  and  other  attachments  thereto. 

"Commission"  means  the  Cow  Creek  Tribal  Gaming  Comnxission. 

"Commissioner"  means  an  individucd  member  of  the  Cow  Creek  Tribal  Gaming 
Commission. 

"Fiscal  Year^'  means  the  period  begiiming  on  the  Monday  following  the  last  Sunday 
of  September  of  each  year  and  ends  on  the  last  Sunday  of  September  of  the  following 
year. 
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""Gaming"  means  any  Class  I  Gaming,  Class  n  Gaming  or  Class  HI  Gaming,  either 
individually  or  collectively,  whether  authorized  or  unauthorized. 

"Gaming  Device"  means  any  equipment  or  mechanical,  electromechanical  or 
electronic  contrivance,  component  or  machine,  used  remotely  or  directly  in 
connection  with  any  Gaming,  which  affects  the  result  of  a  wager  by  determining  or 
predicting  the  outcome  of  such  game  or  the  odds  of  vnrming  or  losing  such  game. 
The  term  shall  be  broadly  construed  to  promote  the  purposes  of  this  Ordinance  and 
shall  also  include  any  devices,  machines,  components  or  contrivances  which  do  or 
are  capable  of  effecting,  in  any  way,  the  playing  of  any  Gaming. 

"Gaming  Establishment"  means  any  premises  where  Gaming,  other  than  Class  I 
gaming,  is  operated  or  conducted  on  Trust  Land,  and  includes  all  buildings, 
improvements,  appurtenances,  equipment  and  facilities  used  or  maintained  in 
connection  with  such  gaming. 

"Gaming   Monitor^'  means  the  individual  hired  by  and  responsible  to  the 
Commission  who  is  charged  with  monitoring  and  inspecting  Gaming  Operations 
and  to  whom  certain  duties  may  be  delegated  pursuant  to  this  Ordinance. 

"Gaming  Operation"  means  any  business  enterprise  ov^med  by  the  Tribe,  the 
revenues  of  which  are  primarily  derived  from  Gaming,  other  than  Class  I  Gaming, 
or  from  any  Gaming  Establishment. 

"Gross  Revenue"  means  the  total  value  due  to  any  operator  of  any  Gaming  for  any 
chance  taken  or  game  played,  for  any  table  fees  for  card  playing,  on  account  of  fees 
charged  for  participation  in  any  Gaming  or  for  admittance  to  any  Gaming 
Establishment  (or  any  combination  of  the  foregoing).   Gross  Revenue  shall  be  stated 
in  U.S.  currency  and  shall  be  calculated  before  any  deductions  or  allowances  for 
prizes,  pay  out  of  winnings,  costs  of  operation,  taxes,  labor  expenses,  equipment, 
materials  used  or  any  other  expenses.  In  the  absence  of  adequate  records.  Gross 
Revenue  shall  be  the  mciximum  amount  that  would  be  due  to  a  Gaming  operator  if 
the  particular  Gaming  conducted  by  said  operator  was  conducted  at  maximum 
capacity. 
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"Key  F.mplnyee"'  means: 

(a)  a  person  who  performs  one  or  more  of  the  following  functions 

(1)  bingo  caller, 

(2)  counting  room  supervisor, 

(3)  chief  of  security, 

(4)  custodian  of  gaming  supplies  or  cash, 

(5)  floor  manager, 

(6)  pit  boss, 

(7)  dealer, 

(8)  croupier, 

(9)  approver  of  credit,  or 

(10)  custodian  of  gambling  terminals  or  other  devices  operated  by 
the  management  of  any  Gaming  Operation,  including 
jjersons  with  access  to  cash  and  accounting  records  for  such 
devices; 

(b)  if  not  otherwise  included,  any  other  person  whose  total  cash 
compensation  from  employment  in  any  Gaming  Operation  exceeds 
$25,000  per  year; 

(c)  if  not  otherwise  included,  the  four  most  highly  compensated 
persons  in  any  Gaming  Operation;  or 

(d)  any  employee  of  any  Gaming  Operation  that  the  Commission 
deems  a  Key  Employee. 

"License"  means  a  revocable  privilege  granted  by  the  Commission,  pursuant  to  this 
Ordinance,  to  any  Person  which  authorizes  such  Person  to  perform  certain  acts  or 
engage  in  certain  activities.  The  issuance  of  a  License  shall  not  create  a  property  or 
liberty  interest  in  such  License  for  the  benefit  of  the  Licensee. 

"Licensee"  means  any  Person  who  has  been  issued  a  valid  and  current  License 
pursuant  to  the  provisions  of  this  Ordinance. 

"Management  Contract^'  means  any  contract,  agreement  or  other  document 
establishing  a  relationship  between  the  Tribal  government  and  any  Person, 
pursuant  to  which  such  Person  has  managerial  responsibilities  in  or  for  any  Gaming 
Operation.   The  term  "Management  Contract"  shall  include  all  collateral 
agreements  to  any  relevant  Management  Contract. 
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^Management  Entity^  or  "Controlling  Shareholder"  means: 

(a)  any  Person  having  a  direct  financial  interest  in  any  Management 
Contract,  including,  but  not  limited  to,  those  Persons  who  own  five 
(5)  percent  or  more  of  any  Management  Entity's  outstanding  capital 
stock; 

(b)  when  a  trust  is  a  party  to  a  Management  Contract,  any  beneficiary  or 
tnistee  of  such  trust; 

(c)  when  a  partnership  is  a  party  to  a  Management  Contract,  any 
partner,  general  or  limited,  in  such  partnership; 

(d)  when  a  corporation  is  a  party  to  a  Mcmagement  Contract,  any  Person 
who  is  an  officer  or  director  of  such  corporation,  or  who  holds  five 
(5)  percent  or  more  of  the  issued  and  outstanding  capital  stock  of 
such  corporation  either  alone  or  in  combination  with  a  spouse, 
parent,  duld  or  sibling;  or 

(e)  with  respect  to  any  non-natural  Person  with  an  interest  in  a  trust, 
partnership  or  corporation  that  has  an  interest  in  a  Management 
Contract,  all  beneficiaries,  trustees,  partners,  or  directors  of,  and  five 
(5)  percent  stockholders  of,  such  non-natural  Person. 

"Management  Fee"  means  any  monies  paid  from  Gaming  revenue  to  any  Person 
with  a  contract  or  License  to  operate  a  Gaming  Establislunent.  Such  term  shall  not 
include  monies  paid  for  the  operating  expenses  of  such  Gaming  Establishment. 

"Net  Revenue"  means  Gross  Revenue  of  any  Gaming  Operation  minus  amounts 
paid  for,  or  paid  out  as  prizes,  winnings,  and  related  operating  expenses,  excluding 
management  fees. 

"NIGC"  means  the  National  Indian  Gaming  Commission. 

"Operating  Expense"  means  any  expense  incurred  in  the  operation  of  Gaming  that  is 
specifically  designated  as  an  Operating  Expense  in  any  Management  Contract. 

"Ordinance"  meaiis  this  Tribal  Gaming  Ordinance  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  as  cmiended  cmd  restated  as  of ,  1994. 

"Patron"  means  any  Person  on  Trust  Land  who  participates  in  Gaming,  or  who  is 
physically  present  on  premises  wherein  or  whereon  Gaming  is  conducted. 
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"Person*  means  any  association,  partnership,  corporation,  firm,  trust  or  other  form 
of  business  association  or  entity,  as  well  as  a  natural  person. 

"Primary  Management  Officials"  means: 

(a)  the  Person(s)  having  management  responsibility  over  all  or  any 
part  of  any  Gaming  Operation; 

(b)  any  Person  who  has  authority; 

(i)        to  hire  and  fire  employees  of  a  Gaming  Operation, 
(ii)       to  establish  working  policy  for  a  Gaming  Operation; 

(c)  the  chief  financial  officer  or  other  Person  who  has  financial 
management  responsibility  for  any  Gaming  Operation; 

(d)  any  person  who  is  considered  a  Controlling  Shareholder;  or 

(e)  any  Person  the  Commission  deems  a  Primary  Management  Official. 

"Rules"  means  any  Rules  of  the  Commission  established  pursuant  to  this 
Ordinance. 

"Secretary*  means  the  Secretary  of  the  United  States  Department  of  the  Interior. 

"Tribal  Court"  means  the  Tribal  Court  of  the  Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians,  if  such  court  exists. 

"Tribe"  means,  and  "Tribal"  shall  refer  to,  the  Cow  Creek  Band  of  Umpqua  Tribe  of 
Indicms. 

"Trust  Land"  or  "Reservation"  meai\s  any  lands,  title  to  which  is  either  held  in  trust 
by  the  United  States  for  the  benefit  of  the  Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians,  or  held  by  the  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians  subject  to 
restriction  against  alienation  by  the  United  States  and  over  which  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  exercise  governmental  authority. 
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CHAPTER  I 
PURPOSE,  APPLICABILITY  AND  AUTHORIZATIONS 

Section  1.01         Purpose.  The  Board  of  Directors  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians,  pursuant  to  authority  granted  in  Article  VII,  the 
Tribe's  Constitution,  enacts  this  Ordinance  in  order  to  regulate  all 
forms  of  Ganiing  on  Trust  Lands. 

Section  1.02         Class  I  Gaming  Authorized.  Class  I  Gaming  is  hereby  authorized  to 
be  conducted  on  lands  within  the  jurisdiction  of  the  Tribe. 

Section  1.03         Class  11  Gaming  Authorized.  Class  n  Gaming  is  hereby  authorized 
to  be  conducted  on  lands  within  the  jurisdiction  of  the  Tribe; 
provided,  however,  that  such  Class  n  Gaming  shall  be  conducted 
only  in  accordance  with  the  provisions  of  this  Ordinance,  the  Rules, 
the  Compact,  and  IGRA. 

Section  1.04        Class  III  Gaming  Authorized.  Class  HI  Gaming  is  hereby  authorized 
on  lands  within  the  jurisdiction  of  the  Tribe;  provided,  however, 
that  Qass  HI  Gaming  shall  be  conducted  only  in  accordance  with  the 
provisions  of  this  Ordinance,  the  Rules,  the  Compact,  and  IGRA. 

Section  1.05        Location  of  Gaming.  The  Commission  shall  ensure  that  (i)  such 

Gaming  as  it  authorizes  and  licenses  pursuant  to  this  Ordinance  is 
conducted  on  lands  within  the  Tribe's  jurisdiction,  and  (ii)  such 
gaming  is  not  otherwise  specifically  prohibited  by  Federal  law. 

Section  1.06        Ownership  of  Gaming.  The  Tribe  shall  have  the  sole  proprietary 
interest  in  any  Gaming  Operation  authorized  by  this  Ordinance. 
The  Tribe  shall  receive,  at  a  miiumtmi,  not  less  than  sixty  (60) 
percent  of  the  Net  Revenues  from  any  Gaming  Operation. 

Section  1.07        Use  of  Gaming  Revenue. 

(a)       Net  Revenues  from  any  form  of  Gaming  authorized  under 
this  Ordinance,  other  than  Class  I  Gaming,  shall  be  used  only 
for  the  following  purposes:   to  fund  Tribal  government 
operations  and  programs;  to  provide  for  the  genercd  welfare 
of  the  Tribe  and  its  members;  to  promote  Tribal  economic 
development;  to  make  donations  to  charitable  organizations; 
or  to  help  fund  operations  of  local  government  agencies. 


cow  CREEK  BAND  OF  UMFQUA  TRIBE  OF  INDIANS 
TRIBAL  GAMING  ORDINANCE 


PAGE? 


325 


0?)       If  the  Tribe  elects  to  make  per  capita  payments  to  Tribal 

members,  it  shall  authorize  such  payments  only  pursuant  to 
a  plan  subnutted  to  and  approved  by  the  Secretary  pursuant 
to  25  U.S.C.  §2710(b)(3). 

Section  1.08         Unauthorized  Gaming.  Any  person  who  commits  any  act  of 

unauthorized  Gaming  on  the  Reservation  or  any  other  Tribal  land 
shall  be  guilty  of  a  crime  and  shcdl  be  prosecuted  in  Tribal  Court  or 
any  other  court  of  competent  jurisdiction.  It  is  hereby  declared  that 
authorized  Class  I  Gaming,  Class  n  Gaming  or  Class  HI  Gaming 
conducted  on  the  Reservation,  or  on  any  other  Tribal  land  that  fully 
complies  writh  the  provisions  of  this  Ordinance,  the  Rules  and 
IGRA  shall  not  be  subject  to  any  criminal  penalties.   Gaming 
conducted  in  any  Gaming  Establishment  in  violation  of  a 
Management  Contract,  or  at  such  time  as  any  provision  of  a 
Management  Contract  is  being  breached  by  the  manager  under  such 
Management  Contract,  shall  be  considered  unauthorized  Gaming. 

Section  1.09        Conduct  of  Games.  No  Person  licensed  by  the  Commission  shall 
engage  in,  conduct  or  condone  any  Gaming,  other  than  Class  I 
Gaming,  that  is  not  conducted  in  accordance  with  such  Rules 
governing  the  conduct  of  games  as  may  be  promulgated  by  the 
Commission  tmder  this  Ordinance. 

Applicability  of  Ordinance.  Unless  specifically  indicated  otherwise, 
all  provisions  of  this  Ordinance  shall  apply  to  both  Class  n  Gaming 
and  Class  HI  Gaming  including,  but  not  limited  to,  all  licensing  and 
backgroimd  investigation  procedures. 


CHAPTERn 
ADMINISTRATION  AND  ENFORCEMENT 

Section  2.01        Fstabli.shment  of  Commission.  The  Cow  Creek  Tribal  Gaming 

Commission  is  hereby  established.    The  Conrunission  shall  consist 
of  nine  (9)  members  appointed  by  a  majority  vote  of  the  Board. 
These  nine  (9)  members  of  the  Conuiussion  shall  be  composed  of 
four  (4)  non-Tribal  members  and  five  (5)  Tribal  members.   A 
Commissioner  shall  serve  for  six  (6)  years  and  may  be  removed 
from  office  prior  to  the  end  of  his  term  only  for  cause  and  by  a 
imanimous  vote  of  the  Board  after  a  public  hearing,  if  such  hearing 
is  requested  by  the  Commissioner  who  is  subject  to  removal.  In 
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order  to  establish  an  annually  staggered  Commission  appointment 
schedule,  the  first  Commission  shall  be  appointed  by  the  Board  as 
follows:  two  (2)  Commissioners  shall  serve  a  one  (1)  year  term;  two 
(2)  Commissioners  shall  serve  two  (2)  year  terms;  two  (2) 
Commissioners  shall  serve  three  (3)  year  terms;  one  (1) 
Commissioners  shall  serve  a  four  (4)  year  term;  one  (1) 
Commissioner  shall  serve  a  five  (5)  year  term;  and  one  (1) 
Commissioner  shall  serve  a  six  (6)  year  term,  for  their  initial  terms 
only.   Thereafter,  all  successive  terms  of  appointment  for 
Commissioner  shall  run  for  six  (6)  years.  Vacancies  on  the 
Commission  shall  be  filled  within  thirty  (30)  days  by  the  Board.  The 
Commission  shall  consist  of  not  more  than  three  (3)  members  of 
the  Board. 

Section  2.02  Restrictions  on  Commissioners.  Commissioners  may  hold  other 
paid  positions  within  the  Tribcd  Government  and  may  engage  in 
other  business  activities;  provided,  however,  that  Commissioners 
may  not  be  employed  in  or  by  any  Gaming  Operation.  When  not 
periforming  official  Commission  functions.  Commissioners  may 
gamble  in  any  Gamiing  Establishment. 

Section  2.03        Compensation  of  Commissioners.  Commissioners  shall  be 
compensated  at  a  rate  to  be  established  annually  by  the 
Commission,  subject  to  approval  by  the  Board.   Commissioners 
shall  be  reimbursed  for  actual  expenses  incurred  on  Commission 
business,  including  necessary  travel  expenses. 

Section  2.04        Selection  of  Chairperson.  The  Commission  shall  select  annually, 
from  its  membership,  a  Commission  chairperson  who  shall  have 
the  power  to  convene  special  meetings  of  the  Commission  upon 
forty-eight  (48)  hours  written  or  actual  notice  to  Commissioners. 

Section  2.05        Meetings  Open  to  Public  General  meetings  of  the  Commission 
may  be  open  to  the  public,  at  the  discretion  of  the  majority  of  the 
Commission.  The  Commission  may,  however,  in  its  sole  discretion, 
convene  in  Executive  Session  at  any  time. 

Section  2.06        Quorum.  A  quorum  of  the  Commission  shall  consist  of  five  (5) 

Commissioners.   All  decisions  sheill  be  made  by  a  majority  vote  of  a 
quorum  of  the  Commission,  unless  indicated  otherwise  in  this 
Ordinance. 
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Section  2.07        Reports.  The  Commission  shall  make  monthly  reports  to  the  Board 
within  thirty  (30)  days  after  the  end  of  each  month.  The  reports 
shall  include  a  full  and  complete  statement  of  all  Gaming  revenues 
paid  and  owing  to  the  Tribe,  expenses  and  all  other  financial 
transactions  of  the  Commission,  and  a  summairy  of  all  licensing  and 
enforcement  actions  taken  or  recommended  by  the  Commission. 
The  Commission  shall  also  issue  an  aimual  report  to  the  Board 
within  thirty  (30)  days  after  the  dose  of  the  Fiscal  Year.  Files  and 
records  of  the  Commission  shall  not  be  copied  or  removed  without 
the  express  written  consent  of  a  majority  of  the  Board. 

Section  2.08        Powers.  The  Commission  shall  exercise  all  powers  necessary  to 
effectuate  the  purposes  of  this  Ordinance.   The  Commission  shall 
meet  not  less  than  once  each  month  to  make  recommendations  and 
set  policies,  to  approve  or  reject  monthly  reports  from  the  Gaming 
Monitor  and  to  transact  other  business  that  is  properly  brought 
before  the  Commissioners.    The  Commission  shall  promulgate 
Rules  for  the  operation  of  Gaming  Establishments  and  shall  hear 
and  resolve  all  disputes  regarding  any  provision  of  this  Ordinance 
or  the  Rules.   In  all  decisions,  the  Commission  shall  act  to  promote 
and  ensure  the  integrity,  security,  honesty  and  fairness  of  the 
operation  and  administration  of  all  Gaming  other  than  Class  I 
Gaming.  In  accordance  with  this  Ordinance,  including  Chapter  3 
and  Chapter  4,  the  Commission  shall  have  the  power  and  authority 
to  deny  any  application  for  License,  to  limit,  cancel,  revoke, 
terminate,  condition,  modify,  suspend,  or  restrict  any  License,  to 
make  findings  of  suitability,  and  approve  the  imposition  of  a  fine 
for  any  cause  deemed  reasonable  by  the  Commission  upon  any 
Person  holding  a  license.   The  Commission  shall  conduct 
background  investigations  on  all  Applicants  and  Licensees.   Within 
the  limits  of  its  Board  approved  budget,  the  Commission  shall 
employ  and  fix  the  salaries  of,  or  contract  for  the  services  of,  such 
professional,  technical  and  operational  persormel  and  cor\sultants 
as  the  execution  of  the  Commission's  duties  may  require. 

Section  2.09        Administrative  Hearings.  The  Conunission  may  hold 

administrative  hearings  to  resolve  any  issue  arising  under  this 
Ordinance.   Such  hearings  shall  be  conducted  according  to  the 
Rules.  In  order  to  fully  exercise  the  power  granted  under  this 
Chapter,  the  Commission  may  issue  subpoenas  in  accordance  with 
the  Rules. 
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Section  2.10         Voting  on  Licensing.  Any  Commission  vote  on  the  question  of 
approving,  disapproving,  revoking,  suspending,  limiting  or 
conditioning  a  License  shall  be  by  secret  ballot;  provided,  however 
that  in  an  emergency  (as  determined  by  a  majority  of  a  quonom  of 
the  Commission)  a  secret  phone  vote  may  be  polled  pursuant  to 
Commission  regulations.   Should  an  Applicant  disagree  with  a 
licensing  vote  of  the  Commission,  the  Applicant  may  appeal  the 
vote  pursuant  to  the  appeals  procedures  set  forth  in  this  Ordinance 
and  in  the  Rules.  At  any  appeal  hearing,  the  Applicant  shall  have 
the  burden  to  show  cause  why  the  Commission's  determination 
was  incorrect. 

Section  2.11         Commission  Findings.  Following  any  Commission  hearing 

conducted  in  accordance  with  the  Rules,  the  Commission  shall, 
within  a  reasonable  period  of  time,  reach  a  determination 
concerning: 

(a)  the  accuracy  of  any  preliminary  certification  of  facts  reached 
at  such  hearing; 

(b)  if  applicable,  whether  the  License  in  question  should  be 
granted,  continued,  suspended,  revoked,  conditioned,  or 
limited;  and 

(c)  whether  or  not  any  other  action  recommended  to  the 
Commission  including,  but  not  limited  to,  forfeitures  and 
fines,  should  be  taken  or  imposed. 

Section  2.12        Notification  of  Commission  Decision.  Within  a  reasonable  period 
of  time  follov^dng  a  Commission  finding  reached  in  accordance  with 
Section  2.11  of  this  Ordinance,  the  Commission  shall  inform  all 
affected  parties  in  writing  of  such  finding. 

Section  2.13         Right  of  Appeal;  Appeals  Procedures.  A  Person  directiy  affected  by 
any  finding  of  the  Commission  pursuant  to  Section  2.11  of  this 
Ordinance  sheill  have  the  right  to  appeal  such  finding  to  the  Tribal 
Court  or,  if  the  Tribal  Court  does  not  exist,  the  appeal  shall  be  heard 
by  the  Board.  Any  such  appeal  must  be  filed  with  the  Tribal  Court 
or  Board  in  writing  on  or  before  the  tenth  (10th)  day  following 
receipt  by  such  affected  Person  of  the  vmtten  finding  of  the 
Commission.  The  Commission  shall  certify  the  hearing  record  to 
the  Tribal  Court  or  the  Board  within  thirty  (30)  days  of  the  date  of 
the  filing  of  the  appeal.  In  any  case  which  has  been  referred  to  the 
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Tribal  Court  or  Board  for  final  action,  the  Tribal  Covirt  or  Board 
shall  review  the  finding  of  the  Commission  pursuant  to  a  "dearly 
erroneous"  standard.    Decisions  of  the  Commission  interpreting 
this  Ordinance  or  other  applicable  law  shall  be  affirmed  unless  the 
Tribal  Court  or  Board  finds  that  the  Conrunission's  action  was 
arbitrary  and  capricious.  The  Tribal  Court's  or  Board's  decision  shall 
be  final,  and  no  further  appeal  may  be  had. 

Section  2.14        Appointment  of  Gaming  Monitor.  Subject  to  approval  by  the 

Board,  the  Commission  shall  hire  a  Gaming  Monitor  who  shall  be 
responsible  for  the  day  to  day  monitoring  of  Gaming  on  Trust  Lands 
and  to  whom  the  Commission  may  delegate  any  of  its  duties  under 
this  Ordinance  except  for  the  conduct  of  hearings,  the  decision  of 
matters  at  issue  at  such  hearing,  the  issuance,  limitation, 
supervision  or  revocation  of  Licenses,  and  the  imposition  of  fines 
and  the  setting  of  the  Gaming  Monitor's  duties  and  compensation. 
The  Commission  shall  conduct  a  background  investigation  on  the 
Gaming  Monitor  before  his  appointment,  and  the  Commission 
shall  oversee  the  Gaming  Monitor's  activities  on  an  ongoing  basis. 
Preference  will  be  given  to  Gaming  Monitor  applicants  with 
experience  in  legal,  gaming  and/or  accounting  matters.  No  Person 
who  has  been  convicted  of  a  felony  of  any  kind  or  of  any 
misdemeanor  related  to  illegal  gan\bling  or  bribery  may  serve  as  a 
Gaming  Monitor.   Other  than  the  interest  held  by  virtue  of  Tribal 
membership,  the  Gaming  Monitor  shall  not  have  any  personal 
financial  interest  in  any  Gaming  Operation. 

Section  2.15         Gaming  Monitor's  Contract.  The  Ganiing  Monitor  shall  be  hired  on 
a  contract  basis  for  a  period  of  at  least  one  year.  The  terms  of  the 
Gaming  Monitor's  employment  contract  including,  but  not  limited 
to,  compensation  and  benefits,  shall  be  negotiated  with  the 
Conunission  and  approved  by  the  Board. 

Section  2.16        Termination  of  Gaming  Monitor.  The  Gaming  Monitor's 

employment  contract  shall  terminate  immediately,  and  without  the 
necessity  of  a  vote  or  finding  by  the  Board  or  the  Commission,  upon 
the  Gaming  Monitor's  conviction  in  any  court  of  competent 
jurisdiction,  including  the  Tribal  Court,  for  any  felony  or  for  any 
misdemeanor  related  to  illegal  gambling  or  bribery,  or  for  any 
charge  related  to  the  Gaming  Monitor's  honesty  or  ability  to  fulfill 
his  duties.  If  the  Commission,  the  Board  or  the  Tribal  Court 
determines  that  the  Gaming  Morutor  has  violated,  or  assisted  in 
violations  of,  any  part  of  this  Ordinance,  the  Commission  or  the 
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Board  (by  a  majority  vote  of  a  quorum)  may  immediately  terminate 
the  Gaming  Monitor's  employment  contract. 

Section  2.17        Duties  of  the  Gaming  Monitor  The  Gaming  Monitor  shall,  subject 
to  the  approval  of  the  Comnussion,  perform  all  duties,  exercise  all 
powers,  assume  and  discharge  all  responsibilities,  and  carry  out  and 
effect  all  purposes  of  this  Ordinance  and  the  Compact.  In  all 
decisions,  the  Gaming  Monitor  shall  act  to  promote  and  ensure 
integrity,  secxirity,  honesty,  and  fairness  of  the  operation  and 
administration  of  all  Gaming.   The  duties  of  the  Gaming  Monitor 
shall  include,  but  are  not  liinited  to: 

(a)  ensuring  that  the  managers  jmd  Key  Employees  of  all 
Gaming  Operations  are  carrying  out  their  responsibilities  as 
provided  for  in  any  relevant  Management  Contract; 

(b)  corresponding  with  the  NIGC  and  talking  necessary  actions  to 
comply  with  the  rules  and  regulations  of  the  NIGC. 
Specifically,  the  Gaming  Monitor  shall  confirm  that  an 
annucil  outside  audit  of  authorized  Gaming  is  performed 
within  the  time  required  by  IGRA,  and  will  provide  a  copy  of 
such  outside  audit  to  the  NIGC  in  a  timely  manner; 

(c)  ensuring  that  adequate  backgroxmd  investigations  are 
conducted  on  all  Primary  Management  Officials  and  Key 
Employees  of  any  Gaming  Operation,  and  that  oversight  of 
such  Persons  is  conducted  on  an  ongoing  basis; 

(d)  ensuring  that  all  applications  and  background  investigations 
called  for  by  this  Ordinance  are  properly  completed  and  that 
no  Person  is  employed  in  any  Gaming  Operation  if  that 
Person's  prior  activities,  criminal  record,  reputation,  habits  or 
associations  pose  a  threat  to  the  public  interest  or  to  the 
effective  regulation  of  Gaming,  or  create  or  enhance  the 
dangers  of  unsuitable,  unfair,  or  illegal  practices  and  methods 
and  activities  in  the  conduct  of  Gaming.   The  Gaming 
Monitor  shall  ensure  that  the  NIGC  receives  the  results  of 
any  background  checks  conducted  on  Primary  Management 
Officials  and  Key  Employees  of  any  Gaming  Operations; 

(e)  reviewing  all  records,  documents  or  other  evidence  and 
information  necessary  and  pertinent  to  the  enforcement  of 
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Section  2.18 


any  provision  of  this  Ordinance,  the  Rules,  the  Compact,  or 
IGRA; 

(f)  recommending  to  the  Commission  whether  sanctions 
should  be  imposed  on  any  Person  pursuant  to  the  provisions 
of  this  Ordinance;  and 

(g)  perfornung  any  and  all  other  duties  as  may  be  required  by  the 
Compact,  this  Ordinance,  the  Commission,  the  Rules,  or 
IGRA. 

Right  of  Inspection.  The  Commission  and  the  Gaming  Monitor 
have  the  authority  to: 

(a)        inspect  and  examine  all  premises  wherein  Gaming  is 
conducted,  or  gambling  devices  or  equipment  are 
manufactured,  sold  or  distributed;  and 


(b)        iitspect  all  equipment  and  supplies  in,  upon  or  about  any 
Gaming  Establishment,  and /or  inspect  any  premises, 
equipment  or  supplies  wherever  located,  which  may  be  or 
have  been  used  in  cormection  with  Gaming. 

Section  2.19  Organization  of  Commission.  The  Commission  may  organize  itself 
into  any  fvmctional  division  it  deems  necessary,  and  may  alter  such 
plan  of  organization  as  it  deems  expedient. 

Section  2.20         Budget.  The  Conunission  shall  establish  a  budget  for  its  operations, 
including,  but  not  limited  to,  a  budget  for  the  Gaming  Monitor, 
shall  acqvure  such  furnishings,  equipment,  supplies,  stationery, 
books  and  other  items  as  it  deems  necessary  or  desirable  to  carry  out 
its  functions,  and  incur  such  other  expenses,  within  the  limit  of 
fimds  available  to  it,  as  it  deems  necessary.  Such  Commission 
budget  shall  be  subject  to  approval  by  the  Board  and,  once  approved 
by  the  Board,  shall  be  funded  from  the  Tribe's  general  revenues. 
The  Commission  budget  may,  at  the  Board's  discretion,  be  reviewed 
and  modified  by  the  Board  every  four  (4)  months.   Any  surplus 
remaiiung  in  the  Commission's  budget  at  the  end  of  any  budget 
year  shall  be  refunded  to  the  Board.  The  Commission  and  Gaming 
Morutor  shall  keep  and  maintain  all  files  and  records  necessary  for 
the  effective  regtilation  of  Gaming  and  all  such  files  and  records 
shall  be  open  to  inspection  by  members  of  the  Board.  The  aimual 
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Commission  budget  shall  be  made  available  to  any  Tribal  member, 
by  supervised  appointment. 

Section  2.21         Sanctions.  Any  person  who  engages  in  Gaming  in  violation  of  any 
provision  of  this  Ordinance,  including  any  person  who  unlawfully 
trespasses  upon  any  premises  licensed  by  the  Ordinance  without  the 
consent  of  the  licensee  and /or  the  Commission,  shall  be  subject  to 
criminal  and  dvil  penalties  provided  for  under  this  Ordinance  or 
other  applicable  laws. 

Section  2.22        Limitations  Period.  No  fine  shall  be  assessed,  nor  any  action  taken, 
for  any  violation  under  Section  2.22  of  this  Ordinance  unless  a 
charge  is  filed  in  proper  form  with  the  Commission  or  Tribal  Court 
within  two  (2)  years  of  the  commission  of  the  offense. 

Section  2.23        Gifts  or  Other  Compensation.  The  Gaming  Monitor, 

Commissioners,  and  members  of  the  Board  and  their  immediate 
families  shall  receive  no  compensation,  gift,  reimbursement  or 
payment  of  any  kind  from  any  person  doing  business  or  desiring  to 
do  business  with  the  Tribe,  relating  to  Gaming,  nor  with  any  person 
wishing  to  obtain  an  unfair  advcintage  in  any  Gaming,  except  as 
approved  by  a  vote  of  the  majority  of  the  Board.  Any  property 
received  in  violation  of  this  Section,  including  cash  payments,  shall 
be  immediately  forfeited  to  the  Tribe,  and  the  offending  Person(s) 
shall  be  prosecuted  to  the  full  extent  possible  for  accepting  a  bribe. 
The  Commission  and  the  Board  shall  cooperate  to  the  fxillest  extent 
possible  with  any  Federal  or  State  law  enforcement  agency  to  pursue 
prosecution  of  such  Person(s)  under  applicable  Federal  or  State  law. 

Section  2.24        Independence  of  Commission.  In  all  matters  within  its  purview 

and  responsibilities,  the  Commission  shall  be  and  act  independently 
and  autonomously  from  the  Board. 

Section  2.25         Promulgation  of  Gaming  Rules.  The  Commission  may  promulgate 
Rules  governing  the  conduct  of  all  games  authorized  by  the 
Compact  or  IGRA,  including  Rules  governing  the  equipment, 
(chips,  cards,  tiles,  etc.),  used  in  such  games.  Any  provision  in  the 
Compact  providing  for  notice  to,  and  comment  by,  the  State  of 
Oregon,  shall  be  complied  with  by  the  Commission  in 
promulgating  the  Rvdes. 

Section  2.26        Approval  of  Gaming  Equipment.  The  Commission  shall  have  the 
discretion  to  review  and  approve  all  equipment  and  devices  used  in 
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connection  with  any  Gaming  Operation  as  to  quality,  design, 
integrity,  fairness,  honesty  and  suitability.  In  addition: 

(a)  the  Commission  may  reqxiire  a  prototype  or  sample  of  any 
piece  of  equipment  or  any  device  used  in  a  Gaming 
Operation  to  be  placed  in  the  custody  of  the  Gaming  Monitor 
and  retained  by  him  as  a  control  for  comparison  proposes; 
and 

(b)  any  evidence  that  any  equipment  or  device  used  in  a  Gaming 
Operation  has  been  tampered  with  or  altered  in  any  way 
which  would  affect  the  integrity,  fairness,  honesty  or 
suitability  of  such  equipment  or  device,  or  any  Gaming  in 
which  such  equipment  or  device  is  used,  shall  be 
immediately  reported  to  the  Commission. 

Section  2.27        Posting  of  Rxiles.  The  Rules  of  each  authorized  game  offered  at  any 
duly  licensed  Gaming  Establishment  shall  be  posted  in  a 
conspicuous  location  in  such  Gaining  Establishment. 

Section  2.28        Civil  Violations.  Any  person  who  violates  or  fails  to  comply  with 
any  provision  of  this  Ordinance  or  the  Rules,  makes  false  or 
misleading  statements  or  omissions  in  any  application  required 
under  this  Ordinance,  or  makes  any  false  or  misleading  responses  to 
any  order  or  directive  of  the  Commission  may  be  found  by  the 
Commission  to  be  liable  for  the  dvil  penalties  set  forth  in  Section 
2.29. 

Section  2.29        Civil  Penalties.  For  any  violation  described  in  Section  2.23  or 
Section  2.28  of  this  Ordinance,  the  violator  may  be  subject  to 
suspension  and /or  revocation  of  any  License  granted  imder  this 
Ordinance,  may  be  subject  to  exclusion  from  any  Gaming 
Establishment,  and  may  also  be  liable  for  a  dvil  penalty  in  an 
amovmt  not  to  exceed  five  thousand  dollars  ($5,000)  for  each 
violation.   Each  day  during  which  a  violation  of,  or  failure  to 
comply  with,  this  Ordinance  or  the  Rules,  occurs  or  is  continuing  to 
occur,  may  constitute  a  separate  violation  vinder  this  Ordinance,  at 
the  discretion  of  the  Commission.   The  Commission,  upon  its  own 
motion  or  for  good  caiase  shown,  may  rescind  or  reduce  any 
penalties  imposed  pursuant  to  this  Ordinance. 

Section  2.30        Consent  to  Jurisdictioti.  Any  person  who  applies  for  a  License 
under  this  Ordinance,  applies  for  employment  in  any  Gaming 
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Establishment,  enters  into  any  contract  or  agreement  related  to 
Gaming,  or  participates  in  any  Gaming  on  the  Reservation,  shall  be 
deemed  to  consent  to  the  dviJ  jurisdiction  of  the  Tribe,  the 
Commission  and  the  Tribal  Court.   Nothing  in  this  Section  shall 
limit  the  jurisdiction  of  the  Tribe,  the  Conunission  or  the  Tribal 
Court  under  any  circumstances  not  explicitly  contemplated  in  the 
Section. 

Section  2.31        Civil  Actions.  The  Commission,  on  behalf  of  the  Tribe,  may  bring 
suit  in  any  appropriate  forum  for  the  collection  of  any  fines  due 
under  this  Ordinance  and  for  the  enforcement  of  any  provision  of 
this  Ordinance  or  the  Rules. 

Section  2.32        Tribal  Court  Turisdiction.  The  Tribal  Court  shall,  to  the  extent  not 
inconsistent  with  Federal  law  or  the  Compact,  have  civil  and 
criminal  jurisdiction  over  all  matters  arising  under  this  Ordinance, 
the  Rules,  or  related  to  the  conduct  of  any  gaming  occurring  on  the 
Reservation,  whether  authorized  or  unauthorized. 

Section  2.33        Sovereign  Immunity  of  the  Commission.  The  Conunission  is 

hereby  clothed  with  all  the  privileges  and  immunities  of  the  Tribe, 
except  as  specifically  limited  by  this  Chapter  or  other  Tribal  law, 
including  sovereign  inunuiuty  from  suit  in  any  state,  federal  or 
tribal  court.  Except  as  provided  in  this  section,  nothing  in  this 
Chapter  nor  any  action  of  the  Tribe  or  the  Commission  shall  be 
deemed  or  construed  to  be  a  waiver  of  sovereign  immunity  from 
suit  of  the  Commission,  or  to  be  a  consent  of  the  Tribe  or  the 
Commission  to  the  jurisdiction  of  the  United  States  or  of  any  state 
or  any  other  tribe  with  regard  to  the  business  or  affairs  of  the  Tribe 
or  the  Commission  to  any  cause  of  action,  case  or  controversy,  or  to 
the  levy  of  any  judgment,  lien  or  attachment  upon  any  property  of 
the  Tribe  or  the  Commission,  or  to  be  a  consent  of  the  Tribe  or  the 
Commission  to  suit  in  respect  to  any  Indian  land,  or  to  be  a  consent 
of  the  Tribe  or  the  Commission  to  the  alienation,  attachment  or 
encumbrance  of  any  such  land. 

Section  2.34        Sovereign  Immtmity  of  the  Tribe.  All  ii\herent  sovereign  rights  of 
the  Tribe  as  a  federally-recognized  Indian  tribe  with  respect  to  the 
existence  and  activities  of  the  Commission  are  hereby  expressly 
reserved,  including  sovereign  immunity  from  suit  in  any  State, 
Federal  or  Tribal  Court.  Except  as  provided  in  Section  2.35,  nothing 
in  this  Ordinance  nor  any  action  of  the  Conunission  shall  be 
deemed  or  construed  to  be  a  waiver  of  sovereign  immui\ity  from 
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suit  of  the  Tribe,  or  to  be  a  consent  of  the  Tribe  to  the  jurisdiction  of 
the  United  States  or  of  any  state  or  of  any  other  tribe  with  regard  to 
the  business  or  affairs  of  the  Commission  or  the  Tribe,  or  to  be  a 
consent  of  the  Tribe  to  any  cause  of  action,  case  or  controversy,  or  to 
the  levy  of  any  judgment,  lien  or  attachment  upon  any  property  of 
the  Tribe;  or  to  be  a  cor\sent  to  suit  in  respect  to  any  Indian  land,  or 
to  be  a  consent  to  the  alienation,  attachment  or  encumbrance  of  any 
such  land. 

Section  2.35        Waiver  of  Sovereign  Immunity  of  the  Commission.  Sovereign 

immunity  of  the  Conimission  may  be  waived  only  by  resolutioiis  of 
both  the  Commission  and  the  Board.    All  Wciivers  of  sovereign 
immunity  must  be  preserved  by  resolutions  of  continuing  force  and 
effect  by  the  Commission  and  the  Board.   Waivers  of  sovereign 
immunity  are  disfavored  and  shall  be  granted  only  when  necessary 
to  secure  a  substantial  advantage  or  benefit  to  the  Commission. 
Waivers  of  sovereign  immunity  shall  not  be  general  but  shall  be 
specific  and  limited  as  to  duration,  grantee,  transaction,  property  or 
funds  subject  thereto,  court  having  jurisdiction  pursuant  thereto 
and  law  applicable  thereto.   No  waiver  of  sovereign  immunity  shall 
be  deemed  a  consent  to  a)  the  levy  of  any  judgment  or,  lien  or 
attachment  upon  any  property  of  the  Commission  or  the  Tribe 
(other  than  property  spedJFically  pledged  or  assigned  pursuant  to 
such  waiver  of  sovereign  inununity),  b)  suit  with  respect  to  any 
land  within  the  exterior  boundaries  of  the  Reservation,  or  c)  the 
alienation,  attachment  or  encumbrance  of  any  land  within  the 
exterior  boundaries  of  the  Reservation.   Other  than  those  Sections 
of  this  Ordinance  which  specifically  authorize  a  wavier  of  sovereign 
immunity,  this  Ordinance  shall  not  be  interpreted  as  a  waiver  of 
sovereign  immunity  by  Tribe  or  the  Commission. 


CHAPTER  m 
LICENSING  PROCEDURES 

Section  3.01         Gaming  License  Required.  The  Conamission  is  hereby  authorized 
to  issue  all  Licenses  for  the  conduct  of  all  Gaming,  other  than  Class  I 
Gaming,  authorized  under  this  Ordinance  or  any  other  License 
related  to  Gaming  which  the  Commission  may  require.   The 
licensing  requirements  of  this  Ordinance  are  in  addition  to  any  state 
certificates  or  licenses  required  by  the  Compact. 
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(a)  Persons.  The  following  Persons  must  obtain  Licenses  as  a 
precondition  to  employment  in  or  management  of  any 
Gaming  Operation: 

(1)  any  Management  Entity  or  Controlling  Shareholder. 
Any  Person  deemed  a  ConL  oiling  Shareholder  must 
comply  with  the  same  licensing  requirements  as  if 
such  Person  were  a  Primary  Management  Official; 
however,  if  any  Controlling  Shareholder  is  a  non- 
natural  person,  such  Controlling  Shareholder  shall  be 
subject  to  Management  Entity  licensing  procedures; 

(2)  all  Primary  Management  Officials; 

(3)  all  Key  Employees;  and 

(4)  any  other  employee  or  class  of  employees  as 
determined  by  the  Commission. 

(b)  Facilities.  Each  place,  facility,  or  location  where  Gaming, 
other  than  Class  I  Gcuning,  is  conducted  must  obtain  a 
separate  license  from  the  Comnnission.   A  Gaming 
Establishment  miast  obtain  both  a  Class  n  License  and  a  Class 
in  License  if  both  Qass  n  and  Class  HI  Gaming,  or  just  Class 
in  Gaming,  will  be  conducted  at  such  Gaming  Establishment. 

Section  3.02        Standard  for  License.  Licenses  issued  hereunder  shall  be  issued 

according  to  requirements  at  least  as  stringent  as  those  set  forth  at  25 
C.F.R  parts  556  and  558,  and  any  amendments  thereto,  and,  in  the 
case  of  Class  HI  Gaming  Licenses,  also  according  to  requirements  at 
least  as  stringent  as  those  set  forth  in  the  Compact.  The  Board  and 
the  Commission  reserve  the  right  in  any  case  to  issue  Licenses 
pursuant  to  standards  which  are  more  stringent  than  those  required 
either  by  the  NIGC  or  the  Compact. 

Section  3.03        Application  for  License. 

(a)       No  License  shall  be  issued  luider  this  Ordinance  except  upon 
a  sworn  application  filed  with  the  Comniission,  in  such  form 
as  may  be  prescribed  by  the  Comnussion,  containing  a  full 
and  complete  showing,  at  a  minimum,  of  the  following: 
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(1)  satisfactory  proof  that  the  Applicant  is  of  good 
character  and  reputation,  and  is  financially  responsible; 

(2)  if  applicable,  a  complete  description  of  the  premises  at 
which  Ganung  will  be  conducted; 

(3)  agreement  by  the  Applicant  to  abide  by  all  conditions 
of  the  License,  this  Ordinance  and  the  Rules; 

(4)  a  separately  sworn  statement  that  neither  the 
Applicant,  nor  any  Management  Entity  or  Controlling 
Shareholder  of  any  Appliccint,  nor  any  of  the 
Applicant's  employees  has  ever  been  convicted  of,  or 
entered  a  plea  of  guilty  or  no  contest  to,  any  of  the 
following  criminal  offenses, 

a.  any  felony,  other  than  a  felony  conviction  for  an 
offense  under  b,  c,  or  d,  within  the  preceding  ten 
(10)  years;  provided,  however,  that  this  record 
limitation  to  the  preceding  ten  (10)  years  shall 
not  apply  to  any  applicant  which  is  a 
Management  Entity  or  Controlling  Shareholder, 

b.  any  gaming-related  offense, 

c.  fraud  or  misrepresentation  in  any  context,  or 

d-         a  violation  of  any  provision  of  this  Ordinance, 
the  Rules,  or  any  other  ordinance  or  rules  of  the 
Tribe  or  any  state  agency  regulating  or 
prohibiting  gaming;  and 

(5)  the  Applicant's  fulfillment  of  all  applicable 
requirements  of  IGRA,  all  provisions  of  this 
Ordinance,  including,  but  not  limited  to,  those  in 
Chapter  4,  and  the  Compact. 

(b)       No  License  shall  be  issued  to  any  Applicant  who  is 

determined  by  the  Board  or  the  Commission  to  be  a  Person 
whose  prior  activities,  criminal  record,  reputation,  habits  or 
cissodations  pose  a  threat  to  the  public  interest  or  to  the 
effective  regulation  and  control  of  Gaming,  or  create  or 
enhance  the  dangers  of  uixsuitable,  vinfair,  or  illegal  practices, 
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methods,  or  activities  in  the  operation  of  Canting  or  the 
carrying  on  of  the  business  and  financial  arrangements 
incidental  thereto. 

(c)  The  issuance  of  Licenses  shall  also  be  subject  to  the 
provisions  of  Chapter  4  of  this  Ordinance  regarding 
background  investigations. 

(d)  The  following  notice  shall  be  placed  on  the  application  form 
for  a  Key  Employee,  Management  Entity  or  a  Primary 
Management  Official  before  such  form  is  completed  by  an 
Applicant: 

"In  compliance  with  the  Privacy  Act  of  1974,  the 
following  information  is  provided:   Solicitation  of  the 
information  on  this  form  is  authorized  by  Chapter  25 
U.S.C.  2701  et  seq.  The  purpose  of  the  requested 
information  is  to  determine  the  eligibility  of 
individuals  to  be  employed  in  a  gaming  operation. 
The  information  will  be  used  by  the  Commission,  the 
State  of  Oregon,  and/or  the  National  Indian  Gaming 
Conunission  members  and  staff  who  have  need  for  the 
information  in  the  performance  of  their  official  duties. 
The  information  may  be  disclosed  to  appropriate 
Federal,  Tribal,  State,  local,  or  foreign  law  enforcement 
and  regulatory  agencies  when  relevant  to  dvil, 
criminal  or  regulatory  investigations  or  prosecutions 
or  when  pursuant  to  a  requirement  by  a  tribe  or  the 
National  Indian  Gaming  Commission  in  connection 
with  the  hiring  or  firing  of  an  employee,  the  issuance 
or  revocation  of  a  gaming  License,  or  investigations  of 
activities  while  associated  with  a  tribe  or  a  gaming 
operation.   Failure  to  consent  to  the  disclosures 
indicated  in  this  notice  will  result  in  a  tribe's  being 
unable  to  hire  you  in  a  Primary  Management  Official 
or  Key  Employee  position. 

The  disclosure  of  your  Sodal  Security  Nuniber 
(SSN)  is  voluntary.  However,  failure  to  supply  a  SSN 
may  result  in  errors  in  processing  your  application." 
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(e)  Key  Employees,  Management  Entities,  and  Primary 
Management  Officials  hired  prior  to  the  effective  date  of  this 
Ordinance  shall  be  notified  in  writing  that  they  shall  either: 

1)        complete  a  new  application  form  that  contains  the 
Privacy  Act  notice  set  forth  above,  or 

(2)       sign  a  statement  that  contains  the  Privacy  Act  notice 

and  consent  to  the  routine  uses  described  in  that  notice 
of  any  prior  employment  applications  and  related 
documents. 

(f)  The  following  notice  shall  be  placed  on  the  application  form 
for  Key  Employees,  Management  Entities  or  Primary 
Management  Officials  before  such  form  is  completed  by  an 
Applicant: 

"A  false  statement  on  any  part  of  your  application  may 
be  grotmds  for  not  hiring  you,  or  for  firing  you  after 
you  begin  work.  Also,  you  may  be  punished  by  fine  or 
imprisonment.   (U.S.  Code,  title  18,  Section  1001)." 

(g)  The  Commission,  in  its  sole  discretion,  may  require  any  Key 
Employees,  Primary  Management  Officials,  hired  prior  to  the 
effective  date  of  this  Ordinance,  and  any  Management  Entity 
or  Controlling  Shareholders  who  are  party  to  a  Management 
Contract  that  is  in  effect  on  the  date  of  this  Ordinance,  to: 

(1)  complete  a  new  License  application  form  that  contains 
the  notice  regarding  false  statements  set  forth  above 
and  undergo  a  new  background  investigation,  or 

(2)  sign  a  statement  that  contains  the  notice  regarding 
false  statements,  set  forth  above. 

Section  3.04        Procedures.  All  applications  shall  be  considered  by  the  Commission 
in  accordance  with  the  Rules. 

Section  3.05        Authority  to  Issue  License.  The  Commission  may  grant  or  deny  any 
application  for  a  License,  except  that  the  Commission  shall  deny  an 
application  for  a  License,  or  for  the  renewal  of  a  License,  where  the 
Applicant  or  Licensee  does  not  meet  the  restrictions  of  Section 
3.03(a)(4)  of  this  Ordinance,  in  which  case,  the  Applicant  or  Licensee 
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may  proceed  to  make  a  record  for  findings  by  the  Commission  as  to 
the  Applicant's  or  Licensee's  sufficient  rehabilitation  and  present 
fitness  to  hold  a  License.  Any  License  granted  by  the  Commission 
shall  be  effective  upon  the  date  of  its  granting,  which  effectiveness 
shall  be  provisional  as  set  forth  in  Section  3.07  of  this  Ordinance 
pending  the  satisfactory  completion  of  all  background 
investigations  and  pending  expiration  of  the  thirty  (30)  day  NIGC 
review  period  provided  for  at  25  C.F.R.  part  558;  provided,  however, 
that  the  Commission  must  provide  written  notice  to  the  Board  of 
the  granting  of  any  License,  and  the  Board  shall  have  the  power  to 
overturn  the  granting  of  any  License  on  its  own  motion  at  any  time 
provided  the  Board  has  conducted  a  hearing  consistent  with  the 
provisions  of  this  Ordinance  and  the  Rules.  If  overturned  by  the 
Board,  any  License  issued  by  the  Commission  shall  have  no  force  or 
effect. 

Section  3.06        Appeal  of  Denial  of  License.  Except  as  otherwise  explicitly  provided 
for  in  this  Ordinance,  an  Applicant  may  appeal  any  denial  of  a 
License  as  provided  in  Rules. 

Section  3.07        Effectiveness  of  License.  The  Commission  may  issue  provisional 
licenses  pending  the  satisfactory  completion  of  all  background 
investigations  and  other  requirements  of  this  Ordinance,  IGRA,  the 
Compact  or  any  other  agreement  to  which  the  Tribe  is  a  party,  and, 
if  applicable,  pending  expiration  of  the  thirty  (30)  day  NIGC  review 
period  provided  for  at  25  C.F.R  part  558.  If  such  background 
investigations  are  not  satisfactorily  completed,  a  provisional  License 
shall  have  no  further  force  or  effect.   In  no  event  shall  a  provisional 
License  be  valid  for  greater  than  ninety  (90)  days.  Upon  the 
satisfactory  completion  of  all  required  background  investigations, 
including  NIGC  review,  the  Commission  may  issue  a  License 
which  shall  be  effective  for  one  year  tmless  it  is  canceled,  revoked, 
suspended,  terminated,  modified  or  otherwise  limited  as  provided 
for  by  this  Ordinance. 

Section  3.08        Term  of  License:  License  Fees. 

(a)  Licenses  shall  be  for  a  term  of  one  year,  and  shall  expire  on 
the  aiiniversary  of  the  effective  date  of  such  License(s). 

(b)  In  order  for  the  Tribe  to  recover  the  costs  of  complying  with 
federal.  Tribal,  and  state  regulatory  processes  applicable  to 
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Class  n  Gaining  and  Qass  m  Gaming,  annual  License  fees 
shall  be  imposed: 

(1)  in  the  amount  of  $25,000.00  per  year  on  each  party, 
other  than  the  Tribe,  to  a  Management  Contract; 

(2)  on  any  Person(s)  required  to  obtain  a  License,  in 
accordance  with  a  fee  schedule  to  be  established  by  the 
Commission;  and 

(3)  in  addition  to  the  License  fees  imposed  pursuant  to 
subsection  (b)(1)  and  (2)  of  this  Section,  the 
Commission  may  impose  such  fees  on  Licensees  as  are 
reasonably  related  to  costs  of  enforcement,  including 
investigations  and  proceedings  before  the 
Commission,  and  which  will  in  the  aggregate  be 
sufficient  to  enable  the  Tribe  and/or  the  Commission 
to  recover  its  reasonable  costs  of  enforcing  this 
Ordinance.  Such  costs  may  be  estimated  by  the 
Commission  and  imposed  prior  to  a  final  Commission 
action  regarding  a  particular  Licensee  or  Applicant. 

Section  3.09        Conditions  of  License.  All  Licensees  shall  comply  with  such 

reasonable  conditions  as  may  be  fixed  by  the  Commission,  including 
but  not  limited  to  the  following  conditions: 

(a)       Facility  Licensees— 

(1)  the  Licensee  shall  at  all  times  maintain  an  orderly, 
clean  and  neat  Gaming  Establishment,  both  inside  and 
outside  the  premises  of  the  Gaming  Establishment; 

(2)  the  Gaming  Establishment  shall  be  subject  to  patrol  by 
the  Tribe's  security  and  law  enforcement  persormel 
and,  when  authorized,  local  amd  state  law 
enforcement,  and  the  Licensee  shall  cooperate  at  all 
times  with  such  security  and  law  enforcement  officials; 

(3)  the  Gaming  Establishment  shall  be  open  to  inspection 
by  authorized  Tribal  officials  at  all  times  during 
business  hours; 
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(4)       there  shall  be  no  discrimination  in  any  Gaming 
Operations  by  reason  of  race,  color,  sex  or  creed; 
provided,  however,  that  nothing  herein  shall  prevent 
the  Licensee  from  granting  preferences  to  Native 
Americans  as  permitted  by  law;  and 

(b)        Persons  and  Management  Entities  licensed  by  the 

Commission  shall  comply  with  such  conditions  of  the 
License  as  the  Commission,  in  its  reasonable  discretion,  may 
require. 

Section  3.10  Required  Notifications.  The  Commission  shall  promptly  notify  the 
NIGC  or  other  appropriate  federal  regulatory  body  of  the  issuance  or 
denial  of  any  License. 

Section  3.11         Assignment  or  Transfer.  No  License  issued  under  this  Ordinance 
may  be  assigned  or  transferred  unless  the  proposed  assignee  or 
transferee  would  independently  be  qualified  to  hold  the  License 
proposed  to  be  assigned  or  transferred  and  the  Board  by  resolution 
approves  of  such  assignment  or  transfer. 

Section  3.12  Cancellation  or  Suspension.  Licensees  and  Applicants  shall  be 
legally  responsible  for  any  violation  by  their  employees  of  this 
Ordinance,  any  relevant  Licer\se  provisions  or  the  Rules  of  the 
Conunission.  Any  License  issued  hereunder  may  be  canceled, 
limited,  revoked,  suspended,  terminated  or  modified  by  the 
Commission  for  the  breach  of  any  of  the  provisions  of  the  License, 
this  Ordinance,  or  the  Commission  Rules.   In  addition: 

(a)  unless  otherwise  stated  in  this  Ordinance  or  the  Rules,  a 
Licensee's  attorney  has  the  right  to  be  present  and  to 
participate  in  any  proceeding  concerning  the  cancellation, 
limitation,  revocation,  suspension,  termination  or 
modification  of  a  License; 

(b)  a  Licei\se  may  be  summarily  suspended  for  good  cause  for  up 
to  thirty  (30)  days,  without  a  prior  hearing,  by  a  majority  vote 
of  a  quorum  of  the  Commission;  provided,  however,  that  a 
License  may  be  suspended  during  such  period  without  a  vote 
by  the  Commission  upon  notice  to  that  effect  from  the  NIGC; 
and 
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Section  3.13 


(c)        all  decisions  of  the  Commission  regarding  the  cancellation, 
limitation,  revocation,  suspension,  termination  or 
modification  of  Licenses  shall  be  final,  unless  appealed  as 
provided  in  the  Rules,  except  that  a  License  canceled  by  the 
Commission  pursuant  to  an  objection  itemized  by  the  NIGC 
as  provided  in  Section  4.07  of  this  Ordinance  may  not  be 
appealed.  There  shall  be  no  right  of  appeal  of  any  temporary 
suspension  decision,  and  no  Gaming  shall  be  conducted  by 
any  Licensee  during  a  period  of  License  suspension.  No 
Gaming  shcill  be  conducted  by  the  Licensee  after  cancellation, 
even  during  the  pendency  of  an  appeal. 

Notice  of  Licensing  Actions.  The  Commission  and  the  Board  shall 
post  public  notices  of  all  actions  taken  in  regard  to  Licenses  and 
License  applications  in  a  prominent  place  in  the  Tribe's  offices  and 
in  affected  Gaming  Establishments  and  may  publish  such  notices  in 
a  newspaper  serving  the  commuiuty  in  which  the  affected  Gaming 
Establishments  are  located. 


Section  3.14        Provisional  Employment  Fending  Issuance  of  License  and  During 
Temporary  License  Period.  As  provided  in  Section  3.07,  Primary 
Management  Officials  and  Key  Employees  may  be  employed  in 
Gaming  Operations  prior  to  the  issuance  of  a  License  hereunder  and 
during  the  period  that  a  License  shall  be  effective  on  a  provisional 
basis,  but  such  employment  shall  be  provisional  only  and  subject  to 
the  requirements  of  this  Section.   Employment  may  begin  prior  to 
issuance  of  a  License  only  if  the  Commission,  or  such  other  Tribal 
agency  or  official  as  may  be  authorized  by  the  Board,  has  made  a 
preliminary  finding  of  eligibility  for  employment  in  Gaming 
Operations,  which  shall  require  a  preliminary  determination  that 
the  Primary  Management  Official  or  Key  Employee  in  question  is 
not  a  person  whose  prior  activities,  criminal  record  or  reputation, 
habits  or  associations  pose  a  threat  to  the  public  interest  or  to  the 
effective  regulation  and  control  of  Gaming,  or  create  or  enhance  the 
dangers  of  xmsuitable,  unfair,  or  illegal  practices,  methods,  or 
activities  in  the  operation  of  Gaming  or  the  carrying  on  of  the 
business  and  financial  arrangements  incidental  thereto. 
Provisional  employment  shall  be  terminated  upon  the  occurrence 
of  any  of  the  following: 

(a)       denial  of  a  relevant  License  by  the  Conunission  or  the  Board; 
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(b)  unsatisfactory  completion  of  a  background  investigation  or 
NIGC  review  resulting  in  nullification  of  a  provisional 
License,  as  described  in  Section  3.07;  or 

(c)  to  the  extent  required  under  25  C.F.R  part  558  and,  at  the  end 
of  thirty  (30)  days  after  the  starting  date  of  provisional 
employment,  if  at  the  end  of  such  period  no  License  has  been 
issued  hereunder  or  if  a  License  issued  hereunder  remains 
effective  only  on  a  provisional  basis,  as  provided  in  Section 
3.07;  provided,  however,  that  provisional  employees 
terminated  for  the  reason  described  in  this  subsection  shall  be 
qualified  for  reemployment  upon  the  satisfactory  completion 
of  backgrovmd  investigations  and  NIGC  reviews. 

Section  3.15        Parameters  of  License.  Violations  of  any  provision  of  this 

Ordinance  or  the  Rules,  by  a  licensee,  his  agent,  or  employee  shall 
be  deemed  contrary  to  the  public  health,  safety,  morals,  good  order 
and  general  welfare  of  the  Tribe  and  the  inhabitants  of  the 
Reservation,  and  shall  be  deemed  grounds  for  refusing  to  grant  or 
renew  a  License,  suspension  or  revocation  of  a  License,  or  shall 
constitute  grounds  for  the  filing  of  charges  by  the  Conimission  or 
Gaming  Monitor.  Acceptance  of  a  Liceiise,  or  renewal  thereof  by  a 
Licensee,  constitutes  an  agreement  on  the  part  of  the  Licensee  to  be 
bovmd  by  the  provisions  of  this  Ordinance  and  the  Rules  as  they  are 
now,  or  as  they  may  hereafter  be  amended  or  restated,  and  to 
cooperate  fully  with  the  Gaming  Monitor  and  the  Commission.   It 
is  the  responsibility  of  the  Licensee  to  remain  informed  of  the 
contents  of  this  Ordinance,  the  Rules  and  all  other  applicable 
regulations,  amendments,  provisions,  and  conditions,  and 
ignorance  thereof  will  not  excuse  violations. 

Section  3.16         Licensing  of  Distributors.  The  Conunission  may  require  the 

purchase  of  an  annual  license  by  any  Person  engaged  in  selling, 
distributing,  or  otherwise  supplying  Gaming  equipment  or 
paraphernalia  for  use  in  cormection  with  Gaming. 
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CHAPTER  IV 
BACKGROUND  INVESTIGATIONS 

Section  4.01  Required  Background  InvestigaHons.  Background  investigations 
shall  be  conducted  by  the  Conunission  on  all  Persons  specified  in 
Section  3.01  of  this  Ordin«uice. 

Section  4.02        Standards  for  Background  InvesrigaHons.  All  background 

investigations  shall  be  conducted  under  the  supervision  and 
direction  of  the  Commission  to  ensure  that  Gaming  Operations 
shall  not  employ  or  contract  v^th  persons  whose  prior  activities,  or 
reputation,  habits  and  associatior\s  pose  a  threat  to  the  public 
interest  or  to  the  effective  regulation  of  Gaming,  or  create  or 
enhance  the  dangers  of  imsuitable,  unfair  or  illegal  practices  and 
methods  and  activities  in  the  conduct  of  such  Gaming.   Such 
investigations  shcill  be  conducted  according  to  requirements  at  least 
as  stringent  as  those  set  forth  at  25  C.F.R.  parts  556  and  558,  Section 
4.03  of  this  Ordinance  and  the  Compact.  If  the  Commission  or 
Board  determines  that  employment  of  a  Person  poses  a  threat  to  the 
public  interest  or  to  the  effective  regulation  of  Gaming,  or  creates  or 
enhances  dangers  of  unsuitable,  unfair,  or  illegal  practices  and 
methods  and  activities  in  the  conduct  of  Gaming,  a  Gaming 
Operation  shall  not  employ  that  person.  In  the  case  of  background 
investigations  of  Primary  Management  Officials  and  Key 
Employees,  the  report  required  by  25  C.F.R  part  558,  shall  be 
prepared  and  submitted  to  the  NIGC,  and  shall  contain  the  required 
eligibility  determination.    All  background  investigations  shall  meet 
the  standards  for  such  investigations  imposed  by  this  Ordinance, 
IGRA  and  the  Compact  and  shall  be  updated  as  required  under  this 
Ordinance,  IGRA  and  the  Compact,  as  applicable.  Nothing  herein 
shall  prevent  the  conduct  by  the  Commission  or  the  Board  of  more 
comprehensive  background  investigations  than  those  required 
under  IGRA  or  the  Compact. 

Section  4.03A      Background  Investigations. 

(a)        Each  Person  subject  to  a  background  investigation  under 
Section  4.01  of  this  Ordinance  shall  be  required  to  provide, 
subject  to  the  Privacy  Act  of  1974,  at  a  minimum,  and  in  such 
form  as  may  be  prescribed  by  the  Commission,  all  of  the 
following  information: 
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(1)  full  name,  other  names  used,  sodal  security 
number(s),  birth  date,  place  of  birth,  citizenship, 
gender,  all  langviages  (spoken  or  written); 

(2)  currently  and  for  the  previous  10  years,  all  business 
and  employment  p>ositions  held,  ownership  interests 
in  those  businesses,  business  and  residence  addresses, 
and  driver's  license  numbers; 

(3)  the  names  and  current  addresses  of  at  least  three  (3) 
personal  references,  including  one  personal  reference 
who  was  acquainted  with  the  Applicant  during  each 
period  of  residence  listed  under  subsection  (a)(2)  of  this 
Section; 

(4)  current  business  and  residence  telephone  numbers; 

(5)  a  description  of  any  existing  and  previous  business 
relationships  with  any  Native  American  Indian  tribe, 
including  but  not  limited  to  a  description  of  the 
amount  and  type  of  ownership  interest  in  those 
businesses; 

(6)  a  description  of  any  existing  and  previous  business 
relationships  with  the  gaming  industry  generally, 
including  but  not  limited  to  a  description  of  the 
amount  and  type  of  ownership  interest  in  those 
businesses; 

(7)  the  name  and  address  of  any  licensing  or  regulatory 
agency  with  which  the  Person  has  filed  an  application 
for  a  license  or  permit  related  to  any  gaming  or 
gambling,  whether  or  not  such  license  or  p>ermit  was 
granted; 

(8)  for  each  felony  for  which  there  is  an  ongoing 
prosecution  or  conviction,  the  charge,  the  name  and 
address  of  the  court  involved,  and  the  date  and 
disposition,  if  any; 

(9)  for  each  misdemeanor  conviction  or  ongoing 
misdemeanor  prosecution  (excluding  minor  traffic 
violations),  within  ten  (10)  years  of  the  date  of  the 
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application,  the  name  and  address  of  the  coiirt 
involved  and  the  date  and  disposition; 

(10)  for  each  criminal  charge  (excluding  minor  traffic 
charges),  whether  or  not  there  is  a  conviction,  if  such 
crimin:il  charge  is  within  ten  (10)  years  of  the  date  of 
the  application  and  is  not  otherwise  listed,  the  type  of 
criminal  chcirge,  the  name  and  address  of  the  court 
involved  and  the  date  and  disposition  of  such  charge; 

(11)  the  name  and  address  of  any  licensing  or  regiilatory 
agency  with  which  the  person  has  filed  an  application 
for  an  occupational  license  or  permit,  whether  or  not 
such  license  or  p>ermit  was  granted; 

(12)  a  current  photograph; 

(13)  any  other  information  the  Commission  or  the  Board 
deems  relevjmt;  and 

(14)  fingerprints  consistent  with  the  requirements  of  25 
C  J.R.  §522.2(h).  The  Oregon  State  Police  are  hereby 
identified  as  the  law  enforcement  agency  with  law 
enforcement  authority  to  take  fingerprints  of  Key 
Employees  and  Primary  Management  Officials  of  £ill 
Gaming  Operations. 

(b)  Background  investigations  conducted  by  the  Commission 
sufficient  to  make  the  determination  described  at  Section 
4.03B.   In  conducting  a  background  investigation,  the  Tribe  or 
its  agents  shall  mcdntain  the  confidentiality  of  the  identity  of 
each  Person  interviewed  in  the  course  of  investigation. 

(c)  The  Commission  may  require  that  an  Applicant  or  Licensee 
submit  any  other  information  it  deems  relevant  to  an 
eligibility  determination.    The  Commission  may  require  an 
Applicant  or  Licensee  to  complete  any  additional  forms  the 
Commission  deems  necessary  to  conducting  a  thorough 
background  investigation. 

Section  4.03B      Eligibility  Determinatioo.  The  Conurussion  shall  review  an 

Applicant's  prior  activities,  criminal  record,  reputation,  habits  and 
associations  to  make  a  finding  concerning  the  eligibility  of  a 
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Management  Entity,  Controlling  Shareholder,  Key  Employee,  or 
Primary  Management  Official  for  employment  in  a  Gaining 
Operation.   With  respect  to  a  Management  Entity  or  Controlling 
Shareholder,  the  Commission  may  consider,  as  part  of  its  eligibility 
determination,  previous  oral  representations  made  to  members  of 
the  Tribe,  the  Commission  or  the  Board  by  the  Applicant. 

Section  4.04        Procedures  for  Forwarding  Applications  and  Reports  for  Key 
Employees  and  Primary  Management  Officials  to  the  National 
Indian  Gaming  Commission. 

(a)  When  a  Key  Employee  or  Primary  Management  Official 
commences  work  at  a  Gaming  Operation,  the  Commission 
shall  within  a  reasonable  period  of  time  forward  to  the  NIGC 
a  completed  application  for  employment  for  such  Key 
Employee  or  Primary  Management  Official,  conduct  all 
necessary  background  investigations,  and  make  the  eligibility 
determination  referred  to  in  Section  4.03B. 

(b)  The  report  referred  to  in  Section  4.05  shall  be  submitted  to 
the  NIGC  v^thin  sixty  (60)  days  after  a  Key  Employee  or 
Primary  Management  Official  commences  work  at  a  Gaming 
Operation  or  within  sixty  (60)  days  of  the  approval  of  this 
Ordinance  by  the  Chairman. 

(c)  No  Gaming  Operation  shall  continue  to  employ  as  a  Key 
Employee  or  Priniary  Management  Official  any  Person  who 
does  not  have  a  License  within  ninety  (90)  days  of 
commencing  work  at  a  Gaming  Operation. 

Section  4.05        Report  to  the  National  Indian  Gaming  Commission. 

(a)        Pursuant  to  the  procedures  set  out  in  Section  4.04,  the 

Commission  shall  prepare  and  forward  to  the  NIGC  a  report 
on  each  background  investigation  conducted  by  the 
Commission  smd  relevant  to  the  issuance  of  a  License.   Such 
report  shall,  at  a  minimun\,  include  all  of  the  following: 

(1)  steps  taken  in  conducting  the  background 
investigation; 

(2)  results  obtained; 
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(3)  conclusions  reached  by  the  Conunission;  and 

(4)  the  Commission's  basis  for  those  conclusions. 

(b)  The  Commission  shall  submit  with  the  report  a  copy  of  the 
eligibility  determination  made  pursuant  to  Section  4.03B. 

(c)  If  a  License  is  not  issued  to  an  Applicant,  the  Commission: 

(i)        shall  notify  the  NIGC;  and 

(ii)      may  forward  copies  of  its  eligibility  determination  and 
any  relevant  report  regarding  a  backgrovmd 
investigation  of  the  Applicant  to  the  NIGC  for 
inclusion  in  the  Indian  Gaming  Individuals  Records 
System. 

(d)  With  respect  to  Key  Employees  and  Primary  Management 
Officials,  applications  for  employment  and  reports  of 
background  investigations  shall  be  retained  for  inspection  by 
the  Chairman  or  his  designee  for  no  less  than  three  (3)  years 
from  the  date  of  termination  of  employment  of  each  Key 
Employee  or  Primary  Management  Official. 


Section  4.06         Granring  a  Gaming  Licen.se. 


(a)  If,  within  a  thirty  (30)  day  period  after  the  NIGC  receives  all 
required  applications  and  reports,  the  NIGC  notifies  the  Tribe 
that  it  has  no  objection  to  the  issuance  of  a  License  pursuant 
to  a  License  application  filed  by  a  Key  Employee  or  a  Primary 
Management  Official,  the  Commission  may  issue  a  License  to 
such  Applicant. 

(b)  The  Commission  shall  respond  in  a  timely  manner  to 
requests  for  additional  information  from  the  Chairman 
concerning  Key  Employees  or  Primary  Management  Officials 
who  are  the  subject  of  any  report  filed  with  the  NIGC  by  the 
Commission.   Any  such  request  by  the  Chainnan  shall 
siisp>end  the  thirty  (30)  day  period  referred  to  in  this  Section 
until  the  Chairman  receives  the  additional  information 
requested. 
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(c)        If,  within  a  thirty  (30)  day  period  after  the  NIGC  receives  all 
required  applications  and  reports,  the  NIGC  provides  the 
Tribe  vnih  a  statement  itemizing  objections  to  the  issuance  of 
a  License  to  a  Key  Employee  or  to  a  Primary  Management 
Official  for  whom  the  Commission  has  submitted  an 
application  and  all  reqxiired  reports  to  the  NIGC,  the 
Commission  shall  reconsider  the  application,  taking  into 
account  the  itemized  by  the  objections  of  the  NIGC.  The 
Commission  shall  make  the  find  decision  whether  to  issue  a 
License  to  such  Applicant. 

Section  4.07        License  Revocation  and  Suspension  Following  Receipt  of 
Information  from  NIGC 

(a)  If,  £ifter  the  issuance  of  a  License,  the  Tribe  receives 
information  from  the  NIGC  indicating  that  a  Management 
Entity  or  Controlling  Shareholder,  Key  Employee,  or  Primary 
Management  Official  is  not  eligible  for  employment  under 
Section  4.02  of  this  Ordinance,  the  Commission  shall 
suspend  such  Liceitse,  shall  notify  the  Licensee  in  v«-iting  of 
such  suspension  and  the  potential  revocation  of  the 
Licerisee's  License,  and  shall  conduct  a  heciring  in  accordance 
with  the  Rules  regarding  the  proposed  License  revocation. 

(b)  After  a  hearing,  the  Commission  shall  revoke  or  reinstate  a 
License  suspended  pursuant  to  subsection  (a)  of  this  Section. 
The  Commission  shall  notify  the  NIGC  of  its  decision.   A 
decision  of  the  Commission  to  revoke  a  License  after  the 
hearing  called  for  by  subsection  (a)  of  this  Section  shall  be 
fined  and  there  shcill  be  no  appeal.  A  Management  Entity 
whose  License  has  been  revoked  or  suspended  pursuant  to 
this  Section  may  not  operate  a  Gaming  Operation. 


CHAPTER  V 
MANAGEMENT  CONTRACTS 

Section  5.01         Commission  Approval  Required. 

(a)       Other  than  the  Management  and  Economic  Development 

Agreement  with  British  American  Bingo,  Inc.,  dated  October 
11, 1991,  any  Management  Contract  entered  into  by  the  Tribe 
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must  first  be  submitted  to  the  Commission  for  approval,  but, 
before  approving  such  Management  Contract,  the 
Commission  shall  require  and  obtain  the  following 
information: 

(1)  the  ncime,  address,  and  other  additional  pertinent 
backgroimd  information  of  each  Person  having  any 
direct  financial  interest  in,  or  management 
responsibility  vmder  such  Management  Contract,  and, 
in  the  case  of  a  corporation  which  is  a  party  to  such 
Management  Contract,  the  name,  address,  and  other 
pertinent  information  of  each  individual  who  serves 
on  the  board  of  directors  of  such  corporation  and  each 
stockholder,  who  directly  or  indirectly,  holds  five  (5) 
percent  or  more  of  issued  and  outstanding  stock  of  said 
corporation; 

(2)  a  description  of  any  previous  experience  that  each 
Person  listed  pursuant  to  subsection  (a)(1)  of  this 
Section  has  had  regarding  any  contracts  with  Indian 
tribes  (whether  related  to  gaming  or  not)  or  with  the 
gaming  industry  generally,  including,  but  not  limited 
to,  the  name  and  address  of  any  licensing  or  regulatory 
agency  with  which  such  Person  has  had  contact 
relevant  to  ganung;  and 

(3)  a  complete  financial  statement  of  each  Person  listed 
pursuant  to  subsection  (a)(1)  of  this  Section. 

(b)  Any  Person  listed  pursuant  to  subsection  (a)(1)  of  this  Section 
shall  be  required  to  respond  to  any  written  or  oral  questions 
that  the  Commission  may  propovmd  in  accordance  with  its 
responsibilities  imder  this  Seddon. 

(c)  After  the  Commission  has  approved  a  Management  Contract, 
the  Commission  shall,  subject  to  approval  by  the  Board, 
submit  such  Management  Contract  to  the  NIGC  for  its 
approval.   No  such  Management  Contract  shall  be  valid  until 
it  has  been  approved  by  the  NIGC. 

Section  5.02  Approval  of  Management  Contracts.  The  Conunission  may 
recommend  approval  of  any  Management  Contract  only  if  it 
determines  that  such  Management  Contract  provides: 

cow  CREEK  BAND  OF  UMFQUA  TRIBE  OF  INDIANS  PAGE  34 

TRIBAL  GAMING  ORDINANCE 


352 


(a)  for  the  maintenance  of  adequate  accounting  procedures  for 
any  Ganving  Operation  contemplated  under  such 
Management  Contract,  and  for  verifiable  financial  reports  to 
be  prepared  for  the  Board  on  a  monthly  basis  by  the  managers 
of  any  Gaming  Operation  contemplated  under  such 
Management  Contract; 

(b)  for  full  access  by  Tribal  officials  to  Gan\ing  Operations 
conducted  pursuant  to  the  Management  Contract;  such 
officials  shall  have  the  right  to  verify  the  daily  Gross 
Revenues  from  any  such  Gaming  Operations; 

(c)  for  a  minimum  guaranteed  payment  to  the  Tribe  that  shall  be 
paid  prior  to  development  and  construction  costs; 

(d)  for  a  contract  term  not  to  exceed  five  (5)  years,  except  that, 
upon  the  request  of  the  Tribe,  the  Commission  may 
authorize  a  contract  term  that  exceeds  five  (5)  years,  but  does 
not  exceed  seven  (7)  years,  if  the  Commission  is  satisfied  that 
the  capital  investment  required,  and  the  income  projections 
for  the  particular  gaming  activity  require  additional  time; 

(e)  for  grounds  and  mechaiusms  for  terminating  such 
Management  Contract;  provided,  however  that  such 
termination  shall  not  require  approval  of  the  Commission  or 
the  Board;  and 

(f)  for  preference  to  members  of  the  Tribe  and  their  spouses,  and 
those  contributing  to  the  maintenance  of  a  tribal  household, 
in  the  hiring  of  employees  for  any  Gaming  Operation 
conducted  pursuant  to  the  Management  Contract. 

Section  5.03        Percentage-of-Net-Revenuc  Fees.  A  Management  Contract 

providing  for  a  fee  based  upon  a  percentage  of  the  Net  Revenues  of 
a  Gaming  Operation  may  be  approved  by  the  Commission,  if  such 
percentage  fee  is  reasonable  in  light  of  surrounding  circumstances. 
Except  as  provided  in  this  Section,  such  fee  shall  not  exceed  thirty 
(30)  percent,  in  the  aggregate,  of  the  Net  Revenues  of  any  Gaming 
Operation. 

Section  5.04        Contract  Disapproval.  The  Commission  shall  not  recommend  for 
approval  any  Management  Contract  if  it  determines  that: 
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(a)  any  Person  listed  pursuant  to  Section  5.01(a)(1) 

(1)  is  a  member  of  the  Board  or  the  Commission  at  such 
time  said  Management  Contract  is  being  considered  for 
approval, 

(2)  has  been,  or  subsequently  is,  convicted  of  any  felony  or 
any  gaming  offense, 

(3)  has  knowingly  and  willfully  provided  material  false 
statements  or  information  to  the  Commission  or  to 
officials  of  the  Tribe,  or  has  refused  to  respond  to 
questions  posed  pursuant  to  Section  5.01(b),  or 

(4)  has  been  determined  to  be  a  Person  whose  prior 
activities,  criminal  record  or  reputation,  habits,  or 
associations  pose  a  threat  to  the  public  interest,  or  to 
the  effective  regvilation  and  control  of  Gaming,  or 
create  or  enhance  the  dangers  of  unsuitable,  unfair,  or 
illegal  practices,  methods,  and  activities  in  the  conduct 
of  Gaming  or  the  carrying  on  of  the  business  and 
financial  arrangements  incidental  thereto; 

(b)  any  party  to  the  Management  Contractor  has  interfered  or 
infiuenced  (or  attempted  to  interfere  or  influence)  for  its  gain 
or  advantage  any  decision  or  process  of  Tribal  government 
relating  to  Gaming; 

(c)  any  party  to  the  Management  Contract  fails  to  comply  with 
the  terms  of  the  Management  Contract  or  the  provisions  of 
this  Ordinance,  the  Rules,  the  Compact  or  IGRA;  or 

(d)  any  party  to  the  Management  Contract  fails  to  obtain  any 
required  License. 

Section  5.05         Modifying  or  Terminating  the  Contract  The  Commission,  after 
notice  and  hearing,  shall  have  the  authority  to  reqioire 
modifications  to  any  Management  Contract.   If  the  Commission 
determines  that  any  of  the  provisions  of  this  Ordinance,  the  Rules, 
the  Compact  or  IGRA  have  been  violated  by  any  party  to  the 
Management  Contract,  the  Commission  may  terminate  the 
Management  Contract.   Such  termination  shall  be  effective 
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Section  5.06 


immediately  upon  the  decision  of  the  Commission  to  effect  such 
termination  and  the  affected  parties  may  be  excluded  from  any 
Gaming  Operation;  however,  the  party  to  the  contract  may  appeal 
such  termination  pursuant  to  procedures  contained  in  the  Rules. 
Such  appeal  rights  are  limited  and  shall  vinder  no  circumstances  be 
considered  an  express  waiver  of  sovereign  immuiuty  within  the 
meaning  of  Section  Z35  of  this  Ordinance. 

Conveying  Interest  in  Land.  No  Management  Contract  shall 
transfer  or  in  any  other  manner  convey  any  interest  in  land  or 
other  real  property  owned,  controlled  by,  or  held  in  trust  for  the 
Tribe. 


Section  5.07        Fees  for  Investigation  Cost  The  Commission  shall  require  all 

parties  to  the  Management  Contract,  other  than  the  Tribe,  to  pay  a 
fee  to  cover  the  cost  of  the  investigation  necessary  to  reach  the 
determinations  in  Section  5.02  and  Section  5.04  of  this  Ordinance. 


CHAPTER  VI 
AUDITING  AND  INTERNAL  CONTROL 

Section  6.01        Minimum  Procedures  for  Control  of  Internal  Fiscal  Affairs.  The 
Commission  shall  promulgate  Rules  governing  the  control  of 
internal  fiscal  affairs  of  all  Gaming  Operations.   At  a  minimum, 
such  Rules  shall: 

(a)  prescribe  minimum  procedures  for  the  safeguarding  of  a 
Gaming  Operation's  assets  and  revenues,  including  recording 
of  cash  and  evidence  of  indebtedness,  and  mandatory  count 
procedures.  Such  Rules  shall  establish  a  controlled 
environment,  accounting  system,  and  control  procedures 
that  safeguard  the  assets  of  the  Ganung  Operation,  assure  that 
operating  transactions  are  properly  recorded,  promote 
operationcd  efficiency,  and  encourage  adherence  to  prescribed 
policies; 

(b)  prescribe  minimum  reporting  requirements  to  the 
Commission; 

(c)  provide  for  the  adoption  cind  use  of  internal  audits  conducted 
in  accordance  with  generally  accepted  accounting  principles 
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by  internal  auditors  licensed  or  certified  to  practice  public 
accounting  in  the  State  of  Oregon; 

(d)  formulate  a  uniform  code  of  accounts  and  accounting 
classifications  to  assure  the  consistency,  comparability  and 
effective  disclosure  of  financial  information.   Such  a  code 
shall  require  that  records  be  retained  that  reflect  statistical 
drop  (amount  of  cash  wagered  by  Patrons),  statistical  win 
(amount  of  cash  won  by  the  Gaming  Operation),  and  the 
percentage  of  statistical  win  to  statistical  drop,  or  provide 
similar  information  for  each  type  of  game  in  each  Gaming 
Operation; 

(e)  prescribe  the  intervals  at  which  such  information  shall  be 
furnished; 

(f)  provide  for  the  maintenance  of  documentation,  (i.e., 
checklists,  programs,  reports,  etc.),  to  evidence  all  internal 
work  performed  as  it  relates  to  the  requirements  of  this 
Section;  and 

(g)  provide  that  all  financial  statements  and  documentation 
referred  to  in  this  Section  be  maintained  for  a  minimum  of 
five  (5)  years. 

Section  6.02         Oversight  of  Internal  Fiscal  Affairs.  The  Commission  shall  require 
independent  audits  of  the  financial  statements  of  all  Gaming 
Operations.   Such  independent  audits  must:2 

(a)  be  made  according  to  generally  accepted  accounting  principles 
by  independent  accountants  licensed  or  certified  to  practice 
public  accounting  in  the  State  of  Oregon; 

(b)  include  an  opinion,  qualified  or  unqualified,  or  if 
appropriate,  disclaim  an  opinion  on  the  financial  statements 
taken  as  a  whole  in  accordance  with  standards  of  the 
accoimting  profession  established  by  rules  and  regulations  of 
the  Oregon  State  Board  of  Accountancy  and  the  American 
Institute  of  Certified  Public  Accovmtants; 

(c)  disclose  whether  the  accounts,  records  and  control  procedures 
maintained  by  the  Gaming  Operation  conform  with  this 
Ordinance  and  the  Rules;  and 
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(d)       provide  a  review  of  the  internal  financial  controls  of  the 

audited  Gan\ing  Operation  to  disclose  any  deviation  from  the 
requirements  of  this  Ordinance  and  the  Rules  and  report 
such  findings  to  the  Commission  and  the  management  of  the 
audited  Gaming  Operations. 


Sprtion  6.03         Conduct  of  Audit 

(a)  The  Commission  or  the  Tribe  shall  cause  to  be  conducted 
annually  an  independent  audit  of  Gaming  Operations  and 
shall  submit  the  resvilting  audit  reports  to  the  NIGC. 

(b)  All  Gan\ing  related  contracts  that  result  in  the  purchase  of 
supplies,  services,  or  concessions  in  excess  of  $25,000.00 
annually,  except  contracts  for  professioncd  legcd  and 
accounting  services,  shall  be  specifically  included  within  the 
scope  of  the  audit  described  in  Section  6.03(a). 

Section  6.04         Prohibition  Against  Embezzlement  Any  delay  or  action  of  any 

kind  which,  in  the  opinion  of  the  Commissioner,  is  effectviated  by 
any  Licensee  to  xmlawfully  or  improperly  divert  Gaming  or  other 
proceeds  properly  belonging  to  the  Tribe,  shall  constitute  grounds 
for  taking  disciplinary  action  against  that  Licensee.  If  the 
Commission  finds  an  unlawful  diversion  was  attempted,  it  shall 
sanction  the  Licensee.    Sanctions  may  include  the  imposition  of 
fines,  and/ or  the  revocation,  suspension,  or  limitation  of,  or  refusal 
to  renew,  any  License. 

Section  6.05  Non-Compliance.  Failure  to  comply  with  the  requirements  of  this 
Chapter,  or  the  Rules  promulgated  hereunder  shall  constitute  a  per 
se  violation  of  this  Ordinance. 


CHAPTER  VII 
EXCLUSION  OR  REJECTION  OF  INDIVIDUALS 

Section  7.01        Prohibition  Against  Certain  Individuals.  It  shall  be  a  violation  of 
this  Ordinance  for  any  Licensee  to  knowingly  fail  to  exclude  or  eject 
from  a  Gaming  Establishment  any  individual  who: 

(a)       is  visibly  under  the  influence  of  liquor,  a  drug  or  other 
intoxicating  substance; 
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Section  7.02 


(b)  is  under  the  age  of  eighteen  years; 

(c)  is  displaying  disorderly  conduct; 

(d)  is  a  known  felon; 

(e)  is  known  to  have  a  reputation  for  cheating  or  manipulation 
of  games;  or 

(f)  has  been  personally  excluded,  or  is  a  member  of  any  group  or 
type  of  persons  which  has  been  excluded,  for  cause  from 
Gaming  Establishments  by  a  resolution  of  the  Commission. 

Right  to  Exclude  or  Remove.  If  the  Commission  deenu  it  in  the 
best  interest  of  the  Tribe,  the  Commission  may  exclude  or  remove 
any  persons  from  the  premises  of  any  Gaming  Operation.  Any 
person  so  excluded  shall  be  entitled  to  a  hearing  as  provided  for  by 
the  Rules. 


CHAPTER  Vni 
PROHIBITED  ACTS 

Section  8.01        Prohibited  Acts.  In  addition  to  other  dvil  and  criminal  acts  that 
may  be  regulated  or  prohibited  by  this  Ordinance,  the  Compact, 
other  Tribal  law  or  applicable  federal  law,  the  following  shall 
constitute  prohibited  activities  and /or  vmauthorized  Gaming  under 
this  Ordinance  and  shall  subject  any  perpetrator  to  Commission 
action,  including,  but  not  lirriited  to,  the  imposition  of  dvil 
penalties,  referral  to  appropriate  law  enforcement  authorities  for 
criminal  proceedings,  and /or  License  suspeiision  or  revocation: 

(a)  altering  or  misrepresenting  the  outcome  of  Gaming  or  other 
event  on  which  wagers  have  been  made  after  the  outcome  of 
such  Gaming  or  event  has  been  determined  but  before  such 
outcome  is  revealed  to  the  players; 

(b)  placing  or  increasing  a  bet  or  wager  after  acquiring  knowledge 
of  the  outcome  of  the  Gaining  or  event  which  is  the  subject 
of  the  bet  or  wager,  induding  past-posting  and  pressing  bets; 
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(c)  aiding  anyone  in  acquiring  such  knowledge  referred  to  in 
subsection  (b)  of  this  Section  for  the  pvirposes  of  increasing  or 
decreasing  any  bet  or  wager,  or  for  the  purpose  of 
determining  the  course  of  play; 

(d)  dainung,  collecting  or  taking,  or  attempting  to  claim,  collect 
or  take,  money  or  anything  of  value  in  or  from  a  game  with 
intent  to  defraud  or  claiming,  collecting  or  taking  an  amount 
greater  than  the  amount  actually  won  in  such  game; 

(e)  knowingly  to  entice  or  induce  another  to  go  to  any  place 
where  Gaming  is  conducted  or  operated  in  violation  of  the 
provisions  of  this  Ordinance,  v^th  the  intent  that  the  other 
p>erson  play  or  participate  in  such  Gaming; 

(f)  reducing  the  amount  wagered  or  canceling  a  wager  after 
acquiring  knowledge  of  the  outcome  of  the  game  or  other 
event  which  is  the  subject  of  the  bet  or  wager,  including 
pinching  bets; 

(g)  manipulating,  with  intent  to  cheat  or  defraud,  any 
component  or  part  of  a  game  in  a  manner  contrary  to  the 
designed  and  normal  operational  purpose  for  such 
component  or  part,  with  knowledge  that  such  manipulation 
will  affect  the  outcome  of  the  game,  or  with  knowledge  of 
any  event  that  affects  the  outcome  of  the  game; 

(h)       defrauding  the  Tribe,  any  Licensee  or  any  participant  in  any 
Gaming; 

(i)        participating  in  any  Gaming  not  authorized  by  this 
Ordinance; 

(j)        knowingly  providing  false  information  or  making  any  false 
statement  with  respect  to  an  application  for  employment  or 
for  any  License,  certification  or  determination  provided  for  in 
this  Ordinance; 

(k)       knowingly  providing  false  or  misleading  information  or 
making  any  false  or  misleading  statement  to  the  Tribe,  the 
Board  or  the  Commission  in  connection  with  any  contract  for 
services  or  property  related  to  Gaming; 
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(1)  knowingly  making  any  false  or  misleading  statement  in 
response  to  any  official  inquiry  by  the  Commission  or  its 
agents; 

(m)     offering  or  attempting  to  offer  any  thing  of  value,  to  a 

Licensee  in  an  attempt  to  induce  the  Licensee  to  act  or  refrain 
from  acting  in  a  manner  contrary  to  the  official  duties  of  the 
Licensee  under  this  Ordinance,  the  Rules,  IGRA  or  any 
contract  related  to  Gaming; 

(n)       acceptance  by  a  Licensee  of  any  thing  of  value  with  the 

expectation  that  receipt  of  such  thing  of  value  is  intended,  or 
may  be  perceived  as  intended,  to  induce  the  Licensee  to  act  or 
refrain  from  acting,  in  a  manner  contrary  to  the  official  duties 
of  the  Licensee  under  this  Ordinance,  the  Rules,  IGRA  or  any 
contract  related  to  Gaming; 

(o)       falsifying,  destroying,  erasing  or  altering  any  books,  computer 
data,  records,  or  other  information  relating  to  a  Gaming 
Operation; 

(p)       taking  any  action  which  interferes  with  or  prevents  the 
Commission  or  the  Board  from  fulfilling  its  duties  and 
responsibilities  under  this  Ordinance,  the  Rules,  IGRA  or  any 
contract  related  to  Gaming;  and 

(q)       entering  into  any  contract,  or  making  payment  on  any 

contract  for  the  delivery  of  goods  or  services  to  a  Gaming 
Operation,  when  such  contract  fails  to  provide  for  or  result  in 
the  delivery  of  goods  or  services  of  fair  value  for  the  payment 
made  or  contemplated. 

Section  9.02        Prohibition  Against  Hectronic  Aids.  Except  as  specifically  permitted 
by  the  Gaming  Monitor,  v^rith  approval  of  the  Commission,  no 
person  shall  possess,  with  the  intent  to  use  in  cormection  with 
Gaming,  either  individually,  or  in  concert  with  others,  any 
calculator,  computer,  or  other  electronic  or  mechanical  device  to 
assist  in  projecting  the  outcome  or  odds  of  such  Gaming,  to  keep 
track  of  or  analyze  cards,  or  to  change  probabilities  of  any  game  or 
the  playing  strategies  regularly  utilized  in  such  Gaming. 
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CHAPTER  IX 

NATIONAL  INDIAN  GAMING  COMMISSION 

AND  TRIBAL-STATE  COMPACTS 

Section  9.01         National  Indian  Gaming  Commission-Rcgularion. 

Notwithstanding  any  provision  in  this  Ordinance  or  the  Rules,  the 
Comnoission  is  hereby  fully  empowered  to  comply  with  all 
regvilations  promulgated  by  the  NIGC,  including,  but  not  limited  to, 
reporting  requirements  relating  to  ordinances,  contracts,  license 
applications,  background  checks,  and  other  information. 

Section  9.02        National  Indian  Gaming  Commission-Assessment 

Notwithstanding  any  provision  in  this  Ordinance  or  the  Rules,  the 
Commission  is  hereby  fully  empowered  to  comply  with  all 
assessments  authorized  by  the  NIGC.  Such  assessments  shall  be 
payable  solely  from  fimds  of  the  Tribe  derived  from  Gaming 
Operation  revenues. 

Section  9.03         Compact  with  the  State  of  Oregon.  Notwithstanding  any  provision 
in  this  Ordincmce  or  the  Rules,  the  Commission  is  hereby  fully 
empowered  to  comply  with  the  provisions  the  Compact,  including, 
but  not  limited  to,  any  licensing,  approval,  or  monitoring 
requirements  contained  in  the  Compact. 


CHAPTER  X 
MISCELLANEOUS 

Section  10.01       Security  and  Surveillance.  Each  Gaming  Establishment  must 

provide  for  reasonable  security  within  the  Gaming  Establishment  at 
all  times.   All  security  persoruiel  in  a  Gaming  EstabUshment  must 
be  licensed  by  the  Commission.  The  security  and  surveillance 
departments  of  any  Gaming  Operation  must  be  separate  and  distinct 
departments.   Such  departments  shall  only  interact  when  necessary 
to  carry  out  their  official  duties. 

Section  10.02       Maintenance  of  Ordinance  and  Regulations.  Each  Licensee  shall 

obtain,  maintain  or  have  access  to  a  current  a  copy  of  this  Ordinance 
and  the  Rules  on  any  premises  used  for  Gaming.   The  Ordinance 
and  the  Rules  shall  be  produced  by  the  Licensee  and  shown  to  any 
Person  upon  demand.  That  a  Licensee  may  not  have  a  current  copy 
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of  the  Ordinance  or  the  Rules,  shall  not  in  any  way  diminish  the 
Licensee's  obligation  to  abide  by  the  Ordinance  or  the  Rules. 

Section  10.03       Compliance  with  Other  Laws.  The  construction,  maintenance  and 
operation  of  any  Gciming  Operation  shall  be  in  a  manner  which 
protects  the  environment,  public  health  and  safety,  and  shall 
comply  with  all  applicable  Tribal  and  federal  laws  relating  to 
environmental  protection  and  public  health  and  safety  including, 
but  not  limited  to,  25  C.F.R.  §522.4(b)(7). 

Section  10.04      Amendments.  All  provisions  of  this  Ordinance  are  subject  to 
amendment  by  the  Board.  All  Rules  promulgated  by  the 
Commission  are  subject  to  proper  revision,  repeal,  or  amendment 
by  the  Commission.   All  amendments  to  this  Ordinance  shall  be 
effective  upon  the  date  of  passage  by  the  Board. 

Section  10.05      Severability.  If  any  provision  any  of  this  Ordinance,  or  any  portion 
of  any  provision  to  this  Ordinance,  is  found  to  be  invalid  by  any 
court  of  competent  jurisdiction,  the  full  remainder  of  such 
provision(s)  shall  not  be  affected. 

Section  10.06  Words  and  Terms.  Tense,  number  and  gender.  In  interpreting  the 
provisions  of  this  Ordinance,  save  when  otherwise  plainly  declared 
or  dearly  apparent  from  the  context 

(a)  words  in  the  present  tense  shall  include  the  future  tense; 

(b)  words  in  masculine,  feminine  and  neuter  genders  shall  include 
all  genders;  and 

(c)  words  in  the  singular  shall  include  the  plural,  and  words  in  the 
plural  shall  include  the  singular. 

Section  10.07      Eepeal-  To  the  extent  that  they  are  inconsistent  wiih  this 

Ordinance,  all  prior  gaming  laws,  rules,  ordinances  or  regiilations  of 
the  Tribe  are  hereby  repealed. 

Section  10.08       Unclaimed  Winnings. 

(a)        Any  winnings,  whether  property  or  cash,  which  are  due  and 
payable  to  a  participant  in  any  Gaming  Activity,  and  which 
remain  unclaimed  at  the  end  of  a  Gaming  session,  shall  be 
held  in  safekeeping  for  the  benefit  of  such  participant  if  his  or 
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her  identity  is  known.   Such  winnings  shall  be  held  for 
twelve  months  or  such  longer  period  as  the  Commission 
deems  reasonable  in  consideration  of  all  relevcmt  facts  and 
circumstances.    The  Conunission  shall  make  such  efforts  as 
are  reasonable  under  the  droimstances  to  locate  such 
participant.  At  the  end  of  the  safekeeping  period,  such 
winnings  shall  revert  to  the  ownership  of  the  Tribe  and  shall 
be  transferred  to  the  account  or  place  designated  by  the  Board. 

(b)       In  the  event  the  identity  of  a  participant  entitled  to 

unclaimed  winnings  is  unknown,  the  Commission  shall  use 
its  best  efforts  to  learn  the  identity  of  such  individual  and 
shall  follow  the  procedure  set  forth  in  Section  10.08  if  the 
Conunission  is  able  to  identify  such  individual  with 
reasonable  certainty;  provided,  however,  if  after  six  months 
from  the  time  the  wiimings  were  payable,  the  Commission 
has  been  unable  to  identify  the  individual  entitled  thereto, 
such  winnings  shall  revert  to  the  ownership  of  the  Tribe. 

Section  10.09       Patron  Disputes.  Any  Person  who  has  any  dispute,  disagreement  or 
other  grievance  with  the  Gaming  Operation  that  involves  currency, 
tokens,  coins,  or  any  other  thing  of  value,  may  seek  resolution  of 
such  dispute  from  the  following  persons  and  in  the  following  order: 
(a)  a  member  of  the  staff  relevant  of  the  Gaming  Operation,  (b)  the 
supervisor  in  the  area  of  the  relevant  Gaming  Operation  in  which 
the  dispute  arose,  (c)  the  manager  of  the  relevant  Gaming 
Operation,  and  (d)  the  Commission. 

Section  10.10       Patron  Rights  Regarding  Disputes.  When  a  Person  brings  a  dispute 
for  resolution  pursuant  to  Section  10.9,  the  complainant  has  the 
right  to  explain  his  or  her  side  of  the  dispute,  and  to  present 
witnesses  in  cormection  with  any  factual  cillegations.   At  each  level, 
if  the  dispute  remains  unresolved,  the  complainant  shall  be 
informed  of  the  right  to  take  the  dispute  to  the  next  higher  level  as 
set  forth  in  Section  10.9.   Resolution  of  any  dispute  by  the  persormel 
of  a  Gaming  Operation  shall  always  involve  two  or  more  staff 
members.   All  disputes,  whether  resolved  or  not,  shcill  be  reported 
in  detail  by  the  staff  persons  involved  to  their  supervisor,  or,  in  the 
case  of  the  general  manager  of  the  Gaming  Operation,  to  the 
Commission. 

Section  10.11       Gaming  Commission  Action  on  Patron  Disputes.  All  disputes 

which  are  submitted  to  the  Gaming  Conunission  shall  be  decided  by 
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the  Commission  based  on  information  provided  by  the 
complainant,  including  any  witnesses  for,  or  documents  provided 
by  or  for,  the  complainant.  The  decision  of  the  Commission  shall 
be  in  writing,  shall  be  issued  within  fourteen  (14)  days  of 
submission  of  the  matter  to  the  Commission,  and  shall  be  provided 
to  the  general  manager  of  the  Gaming  Operation  and  to  the 
complainant. 

Section  10.12       Agent  for  Service  of  Process.  The  Board  chairperson  shall  be 

designated  agent  for  service  of  process  for  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians. 
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Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 


RESOLUTION  NO 


.^/3 


WHEREAS,  The  Board  of  Directors  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians,  pursuant  to  Article  VII,  Section  1,  of 
the  Tribal  Constitution  approved  July  17,  1991  by  the 
Bureau  of  Indian  Affairs,  is  the  official  governing  body 
of  the  Tribe,  authorized  to  act  in  behalf  of  the 
Tribal  Council;  and 

WHEREAS,  The  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians  submitted 
to  the  National  Indian  Gaming  Commission  on  February  15, 
1994,  the  Tribal  Gaming  Ordinance  91-1,  adopted  by  the 
Tribe  on  August  11,  1991,  and 

WHEREAS,   On  April  1,  1994  the  National  Indian  Gaming  Commission 
returned  Ordinance  91-1  to  the  Tribe  for  revision  to 
comply  with  federal  regulations,  and 

WHEREAS,   The  Cow  Creek  Band  of  Umqpua  Tribe  of  Indians  made  the 
requested  revisions  and  other  improvements,  which  were 
adopted  by  the  Tribal  Board  of  Directors  at  their  May  15, 
1994  Board  Meeting,  and 

THEREFORE  BE  IT  RESOLVED,  that  the  Tribe  is  now  submitting  Tribal 
Gaming  Ordinance  94-1,  to  replace  the  previous  Tribal 
Gaming  Ordinance  91-1,  and  seeks  approval  of  the  National 
Indian  Gaming  Commission  as  required  by  the  Indian  Gaming 
Regulatory  Act,  and 

FURTHER  BE  IT  RESOLVED,  that  the  Tribal  Board  of  Directors  hereby 
authorizes  the  Tribal  Chairman  to  submit  Tribal  Gaming 
Ordinance  94-1  to  the  National  Indian  Gaming  Commission. 

Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians 


By: 


Sue 


M.  Shaffer* 


CERTIFICATION:  . 

This  resolution  was  adopted  at  a  regularly  scheduled  meeting  of  the 

)te  of  // 


Tribal  Board  of  Directors  held  on 
FOR,   ■(^"AGAINST  and  ^^ABSTAINING . 


May  15.  1994  by  a  vot 


BY: 


(^m 


Tom  Rondeau,  Sr. 


2400  Stewart  Parkway  •  Suite  #300  •  Roseburg.  Oregon  •  97470 
(503)  672-9405 
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TRIBAL-STATE  COMPACT  FOR  REGULATION 

OF  CLASS  III  GAMING  BETWEEN  THE  COW  CREEK  BAND  OF 

UMPQUA  TRIBE  OF  INDIANS  AND 

THE  STATE  OF  OREGON 


PREAMBLE. 


This  Compact  is  made  between  the  State  of  Oregon  and  the 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians  and  pertains 
to  Class  in  gaming  to  be  conducted  on  lands  which  were 
taken  into  trust  for  the  Tribe  and  formally  designated  as  the 
Tribe's  Reservation  prior  to  enactment  of  the  Indian  Gaming 
Regulatory  Aa  of  October  17,  1988  (Public  Law  100497),  25 
U.S.C.  §2701,  et  seq.  ("IGRA").  The  terms  of  this  Compact 
are  unique  to  this  Tribe  and  the  fact  that  its  lands  were  taken 
into  trust  and  designated  a  Reservation  prior  to  IGRA's 
enactment. 


SECTION  1.    TITLE. 

TfflS  Compact  is  entered  into  this  <:g^"^  day  of  d2<r:t<s4-</t^  .  1992,  by  and 
between  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians,  a  federally  recognized  Tribe  of 
Indians  (hereinafter  "the  Tribe"),  and  the  State  of  Oregon  (hereinafter  "State"). 

SECnON  2.    FINDINGS. 

WHEREAS,  the  Tribe  is  a  federally  recognized  Indian  Tribe  and  is  the  beneficial 
owner  of,  and  local  government  for,  the  trust  lands  of  the  Tribe  located  in  the  State  of 
Oregon; 

AND  WHEREAS,  the  State  and  the  Tribe  are  separate  sovereigns  and  each 
respects  the  laws  of  the  other  sovereign; 

AND  WHEREAS,  the  public  policy  of  the  State  is  reflected  in  the  Constitution, 
statutes  and  administrative  niles  of  the  State,  and  the  Constitution  provides  that  the 
"Legislative  Assembly  has  no  power  to  authorize,  and  shall  prohibit,  casinos  from 
operation  in  the  State"; 
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AND  WHEREAS,  the  tribal  public  policy,  as  reflected  in  the  Tribe's  Constitution 
and  ordinances  adopted  by  the  Tribe,  is  "to  form  effective  tribal  government,  to  secure 
and  protect  the  powers  inherent  in  our  sovereign  status  and  guaranteed  to  us  by  treaty 
and  by  federal  law,  to  preserve  our  culture  and  tribal  identity,  to  promote  the  social  and 
economic  welfare  of  our  people,  to  secure,  protect  and  develop  our  common  resources, 
to  maintain  peace  and  order  and  safeguard  individual  rights,  and  to  advance  our  mutual 

welfare"; 

AND  WHEREAS,  the  United  States  Congress  has  enarted  IGRA,  which  declares 
federal  policy  and  provides  a  statutory  basis  for  operation  of  gaming  by  the  Tribe  as  a 
means  of  promoting  tribal  economic  development,  self-sufficiency,  and  strong  tribal 
governments; 

AND  WHEREAS,  the  Tribe  exercises  authority  over  Tribal  trust  land  acquired  by 
the  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians  Reservation  prior  to  the  enactment 
of  the  Indian  Gaming  Regulatory  Act; 

AND  WHEREAS,  IGRA  is  intended  to  provide  a  statutory  basis  for  regulation 
of  gaming  by  the  Tribe  adequate  to  shield  it  from  organized  crime  and  other  corrupting 
influences,  to  ensure  that  the  Tribe  is  the  primary  beneficiary  of  the  gaming  revenues, 
and  to  ensure  that  gaming  is  conducted  fairly  and  honestly  by  both  the  operators  and 
players; 

AND  WHEREAS,  Congress  has  declared  that  it  is  a  principal  goal  of  federal 
Indian  policy  to  promote  tribal  economic  development,  tribal  self-sufficiency  and  strong 
tribal  government; 
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AND  WHEREAS,  the  tribal  public  policy,  as  reflected  in  the  Tribe's  Constitution 
and  ordinances  adopted  by  the  Tribe,  is  "to  form  effective  tribal  government,  to  secure 
and  protect  the  powers  inherent  in  our  sovereign  status  and  guaranteed  to  us  by  treaty 
and  by  federal  law,  to  preserve  our  culture  and  tribal  identity,  to  promote  the  social  and 
economic  welfare  of  our  people,  to  secure,  protect  and  develop  our  common  resources, 
to  maintain  peace  and  order  and  safeguard  individual  rights,  and  to  advance  our  mutual 
welfare"; 

AND  WHEREAS,  the  United  States  Congress  has  enacted  IGRA,  which  declares 
federal  policy  and  provides  a  stamtory  basis  for  operation  of  gaming  by  the  Tribe  as  a 
means  of  promoting  tribal  economic  development,  self-sufficiency,  and  strong  tribal 
governments; 

AND  WHEREAS,  the  Tribe  exercises  authority  over  Tribal  trust  land  acquired  by 
the  Cow  Creek  Band  ofUmpqua  Tribe  of  Indians  Reservation  prior  to  the  enactment 
of  the  Indian  Gaming  Regulatory  Act; 

AND  WHEREAS,  IGRA  is  intended  to  provide  a  stamtory  basis  for  regulation 
of  gaming  by  the  Tribe  adequate  to  shield  it  fi-om  organized  crime  and  other  corrupting 
influences,  to  ensure  that  the  Tribe  is  the  primary  beneficiary  of  the  gaming  revenues, 
^nd  to  ensure  that  gaming  is  conducted  fairly  and  honestly  by  both  the  operators  and 
players; 

AND  WHEREAS,  Congress  has  declared  that  it  is  a  principal  goal  of  federal 
Indian  policy  to  promote  tribal  economic  development,  tribal  self-sufficiency  and  strong 
tribal  government; 
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AND  WHEREAS,  IGRA  provides  for  a  system  of  joint  regulation  by  Indian  Tribes 
and  the  Federal  government  (to  the  exclusion  of  the  State)  of  Class  I  and  11  gaming  on 
Indian  lands  as  defined  in  that  Act; 

AND  WHEREAS,  IGRA  establishes  a  system  of  agreements  between  Indian  Tribes 
and  States  for  the  regulation  of  Class  m  gaming  as  defined  in  that  Act; 

AND  WHEREAS,  IGRA  provides  that  Class  m  games  are  lawful  on  Indian  lands 
if  (1)  the  state  permits  such  games  for  any  purpose  by  any  person,  organization  or  entity, 
(2)  the  games  are  authorized  by  tribal  ordinance  and  (3)  the  games  are  conducted  in 
accordance  with  a  tribal-state  Compact; 

AND  WHEREAS,  the  Congressional  intent  in  passing  IGRA  was  to  reaffirm  a 
long  and  well-established  principle  of  federal  Indian  law  as  expressed  in  the  United 
States  Constitution,  reflected  in  federal  statutes  and  articulated  in  decisions  of  the 
United  States  Supreme  Court  that  imless  authorized  by  an  act  of  Congress,  the 
jurisdiction  of  State  governments  does  not  extend  to  Indian  lands; 

AND  WHEREAS,  IGRA  does  not  extend  State  jurisdiction  or  the  application  of 
State  laws  for  any  purpose  other  than  jurisdiction  and  application  of  State  laws 
conducted  on  Indian  land  as  set  forth  in  this  Compact; 

AND  WHEREAS,  Congress  recognized  a  role  of  State  public  policy  and  State  law 
in  the  regulation  of  Qass  m  gaming; 

AND  WHEREAS,  nothing  in  the  Tribal-State  Compact  shall  be  construed  to 
extend  to  any  other  activities  or  as  an  abrogation  of  other  reserved  rights  of  the  Tribe 
or  of  the  Tribe's  sovereignty; 
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AND  WHEREAS,  IGRA  is  intended  to  expressly  preempt  the  field  in  the 
governance  of  gaming  activities  on  Indian  lands; 

AND  WHEREAS,  the  Tribe  is  authorized  to  art  through  Resolutions  adopted  by 
its  Board  of  Dirertors; 

AND  WHEREAS,  the  State  of  Oregon  is  authorized  to  act  through  the  Governor 
of  the  State; 

NOW  THEREFORE,  in  consideration  of  the  mutual  undertakings  and  agreements 
herein  set  forth,  the  Tribe  and  the  State  enter  into  the  following  Compart: 

SECTION  3.    DEHNITIONS. 

(1)  "Age-controlled  area"  means  an  area  restrirted  to  persons  who  are  at  least 
18  years  old. 

(2)  "Background  investigation"  means  the  security  and  financial  history  checks 
of  an  employee,  licensee  or  applicant  for  Tribal  contract  for  the  operation 
of  video  lottery  games  or  for  the  sale  of  lottery  games  to  the  Tribe. 

(3)  "Certification"  means  the  inspection  process  used  by  the  Oregon  State 
Lottery  to  approve  video  lottery  game  terminals  and  games. 

(4)  "Controlling  interest"  means  fifteen  percent  (15%)  of  the  equity  ownership 
of  a  company. 

(5)  "Display"  means  the  visual  presentation  of  video  lottery  game  features 
shown  on  the  screen  of  a  video  lottery  terminal. 

(6)  "Gaming  Facility"  means  the  building  existing  as  of  the  date  of  execution 
of  this  Compart  which  is  located  on  the  Tribe's  Reservation  at  Canyonville, 
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Oregon,  known  as  the  "Evergreen  Site"  and  specifically  described  in  Exhibit 
1  to  the  Compact,  and  the  square  footage  of  any  expansion  devoted  to  the 
play  of  Qass  II  and  III  games. 

(7)  "High  Security  Employees"  are  those  with  responsibility  for  the  management 
or  operation  of  the  Qass  III  gaming  activities  or  who  have  access  to 
gaming  terminals  or  cash. 

(8)  "Low  Security  Employees"  are  those  with  no  responsibility  for  management 
or  operation  of  the  Qass  m  gaming  activities  and  no  access  to  inside 
gaming  terminals  or  cash. 

(9)  "Major  Procurement"  means  any  and  all  contracts  for  (a)  the  printing  of 
tickets  used  in  any  Qass  III  gaming,  (b)  any  goods  or  services  involving  the 
receiving  or  recording  of  number  selections  in  any  Qass  III  gaming,  (c)  any 
goods,  services,  or  products  involving  the  determination  of  winners  in  any 
Qass  m  gaming,  or  (d)  video  devices. 

(10)  "Minor  I*rocurement"  means  any  procurement  related  to  Qass  EQ  gaming 
which  is  neither  a  Major  Procurement  or  a  Sensitive  Procurement 

(11)  "Primary  Management  Official"  means: 

(a)  the  person  having  management  responsibility  for  the  management 
contract; 

(b)  any  person  who  has  authority  - 

(i)        to  hire  and  fire  employees,  or 

(ii)       to  set  or  otherwise  establish  working  policy  for  the  gaming 
operations;  or 
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(c)       the    chief   financial    officer    or    other    person   who    has    financial 
management  responsibility. 

(12)  "Sensitive  Procurement"  means  those  procurement  artions  or  contracts, 
other  than  "Major  Procurements,"  which  may  either  directly  or  indirectly 
affect  the  integrity,  security,  honesty,  and  fairness  of  the  operation  and 
administration  of  Class  HI  gaming.  A  typical  example  of  this  class  of 
procurement  is  the  acquisition  of  security  systems  required  to  protect  the 
security  and  integrity  of  the  Class  HI  gaming. 

(13)  "Video  lottery  terminal"  or  "terminal"  means  an  electrical  or  electro- 
mechanical device,  component,  or  terminal  which  displays  a  ticket  through 
the  use  of  a  video  display  screen,  and  which  is  available  for  consumer  play 
upon  payment  of  any  consideration,  with  winners  determined  by  the 
application  of  the  element  of  chance  and  the  possible  prizes  displayed  on 
the  device. 

SECTION  4.    AUTHORIZED  CLASS  III  GAMING. 

A.  The  parties  intend  that  this  Compact  shall  be  the  only  Compact  between 
the  Tribe  and  State  and  that  any  and  all  Qass  m  gaming  conducted  in 
the  Gaming  Facility  shall  be  pursuant  to  this  Compact.  To  the  extent  that 
elements  of  this  Compact  need  to  be  altered  to  incorporate  changes  to  the 
agreements  between  the  parties  -  including  to  permit  additional  Class  in 
gaming  -  the  parties  shall  provide  such  changes  in  accordance  with 
Subsection  11(B)  of  this  Compact 
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B.  Authorized  games. 

(1)  Subject  to  the  provisions  of  this  Compact,  the  Tribe  may  engage  in 
only  the  following  Qass  in  games:  video  lottery  games  of  chance 
as  described  in  Appendix  A  and  keno  as  described  in  Appendix  B. 

(2)  This  section  shall  be  construed  consistent  with  federal  classification 
of  gaming  activities.  Notwithstanding  any  provision  of  this  Compact, 
any  gaming  activity  classified  by  federal  regulation  as  Gass  n  activity 
shall  not  be  subjea  to  the  provisions  of  the  Compact. 

C.  Gaming  Location.  The  Gaming  Facility  authorized  by  this  Compact  shall 
be  located  on  the  Tribe's  Reservation  at  Canyonville,  Oregon,  known  as  the 
"Evergreen  Site"  and  specifically  described  in  Exhibit  A  to  this  Compact, 
held  in  trust  for  the  Tribe  by  the  United  States  prior  to  enactment  of 
IGRA.  Gaming  authorized  under  this  Compact  shall  be  conducted  only  in 
the  Gaming  Facility.  If  another  Oregon  tribe  is  authorized  to  operate  a 
gaming  facility  on  off-Reservation  lands,  the  Tribe  does  not  hereby  abrogate 
any  rights  it  may  have  under  Section  20  of  IGRA. 

D.  Size  of  gaming  floor.  The  size  of  the  gaming  floor  for  the  play  of  Qass 
m  video  games  authorized  by  this  Compact  shall  not  exceed  15  percent 
(15%)  of  the  total  square  footage  of  the  gaming  fadlity.  The  Tribe  shall 
provide  usual  and  customary  spacing  between  machines.  In  the  event  of 
future  expansion,  the  same  percentage  shall  apply. 
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SECTION  5.    JURISDICTION. 

A.  In  Generals 

(1)  The  State  shall  have  criininal  jurisdiction  over  offenses  committed 
by  or  against  Indians  and  non-Indians  within  the  gaming  facility  and 
on  Tribe  trust  land;  the  criminal  laws  of  the  State  shall  have  the 
same  force  and  effect  at  the  site  as  they  have  on  non-tribal  lands 
within  the  State. 

(2)  If  the  Tribe  organizes  a  tribal  police  force  for  the  Indian  Lands,  the 
State  shall  have  criminal  jurisdiction  over  offenses  committed  by  or 
against  Indians  and  nonlndians  within  the  gaming  facility  and  on  the 
Indian  Lands.  The  criminal  laws  of  the  State  shall  have  the  same 
force  and  effect  on  the  Indian  Lands  as  they  have  on  nonlndian 
lands  within  the  State.  Once  a  tribal  police  force  is  in  operation  on 
the  Indian  Lands,  the  state's  criminal  jurisdiction  at  the  Reservation 
shall  be  estabUshed  pursuant  to  and  by  a  Memorandum  of 
Understanding  to  be  executed  by  the  Tribe  and  state  law 
enforcement  authorities. 

B.  Except  as  provided  in  a  Memorandum  of  Understanding  executed  in 
accordance  with  the  foregoing  subsection  5(A)(2),  law  enforcement  officers 
of  the  State  of  Oregon,  or  officers  designated  by  the  State,  shall  have  free 
access  to  anywhere  within  the  gaming  facility  and  on  Tribal  trust  land  for 
the  purpose  of  maintaining  public  order  and  public  safety,  conducting 
investigations  related  to  possible  criminal  activity  and  enforcing  applicable 
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criminal  laws  of  the  State.  The  Tribe,  or  individuals  acting  on  its  behalf, 
shall  provide  State  law  enforcement  officers  or  officers  designated  by  the 
State  access  to  locked  and  secure  areas  of  the  gaming  facility  in  accordance 
with  the  regulations  for  the  operation  and  management  of  the  gaming 
operatioiL 

C.  State  law  enforcement  may  station  one  or  more  officers  at  the  gaming 
facility  by  mutual  agreement  with  the  Tribe. 

D.  Nothing  in  this  agreement  shall  be  construed  to  affect  the  civil  or  criminal 
jurisdiction  of  the  State  under  Public  Law  280. 

SECTION  6.    UCENSING  AND  CONTRACTING. 

I.         Licensing  of  Gaming  Employees. 

A-        All  Primary  Management  Officials  and  High  Security  Employees  employed 

in  the  Gaming  Facility  shall  be  licensed  by  the  Tribe  in  accordance  with 

the  provisions  of  this  Compact 
B.        All  prospective  employees  -  both  High  Security  Employees  and  Low 

Security  Employees  -  shall  provide  to  the  Tribe  and  State  application  fees 

and  the  following  information: 

(1)  Full  name,  including  any  aliases  by  which  applicant  has  ever  been 
known; 

(2)  Social  security  number; 

(3)  Date  and  place  of  birth; 

(4)  Residential  addresses  for  the  past  five  years; 
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(5)  Employment  history  for  the  past  five  years; 

(6)  Driver's  license  number; 

(7)  All  licenses  issued  and  disciplinary  actions  taken  by  any  State  agency 
or  tribal  gaming  agency; 

(8)  All  criminal  proceedings,  except  for  minor  traffic  offenses,  to  which 
the  applicant  has  been  a  party; 

(9)  A  current  photograph. 

In  addition  to  the  requirements  of  Subsection  6(I)(B)  above,  prospective 
High  Security  Employees  shall  provide  a  set  of  fingerprints. 
The  Tribe  shall  forward  the  applicant  information  to  the  Oregon  State 
PoUce,  along  with  the  State  required  portion  of  the  application  fee  as 
described  in  Section  6(111).  The  Oregon  State  Pohce  shall  conduct  a 
background  investigation  and  provide  a  written  report  to  the  Tribe,  approve 
or  disapprove  the  applicant,  within  a  reasonable  period  of  time,  but  in  no 
event  shall  such  background  checks  exceed  thirty  (30)  days  without  notice 
to  and  consent  of  the  Tribe.  If  the  Oregon  State  Pohce  disapproves  for 
failure  to  meet  the  criteria  established  in  Section  6(n)(E)  below,  no  hcense 
shall  be  issued  or  employment  approved  by  the  Tribe. 

(1)  The  Tribe  shall  not  employ  any  Low  Security  Employee  who  does 
not  meet  the  criteria  established  in  Section  6(II)(E)  below. 

(2)  The   Tribe    shall   deny   a   gaming   Ucense    to    any   High    Security 
Employee  or  Primary  Management  Official  who  does  not  meet  the 
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criteria  established  in  Section  6(II)(E)  below.    Denial  of  a  license 

by  the  Tribe  is  final. 
Background  investigation  during  employment.  The  Tribe  or  the  State  may 
conduct  additional  background  investigations  of  any  gaming  employee  at  any 
time  during  the  term  of  employment.  If  after  investigation,  the  State 
determines  there  is  cause  for  the  dismissal  of  any  employee  imder  the 
criteria  established  in  Section  6(n)(E),  it  shall  promptly  notify  the  Tribe  of 
such  determination  and  furnish  the  Tribe  with  copies  of  all  relevant 
information  pertaining  to  such  determination,  along  with  a  Request  for 
Termination  of  Employment.  The  Tribe  shall  review  the  State's  request 
and  supporting  materials  and  if  it  concludes  that  good  cause  for  dismissal 
is  shown  under  the  criteria  established  in  Section  6(n)(E)  below  the  subject 
employee  shall  be  dismissed. 
Temporary  licensing. 

(1)  The  Tribe  may  issue  a  temporary  license  to  High  Security  Employees 
30  days  after  submission  of  the  application  to  the  state  police.  The 
temporary  Ucense  shall  expire  and  become  void  upon  completion  of 
the  background  check  and  award  or  denial  of  a  permanent  license. 

(2)  The  Tribe  may  employ  Low  Security  Employees  10  days  after 
submission  of  the  application  to  the  state  police  for  a  period  of  30 
days  or  until  the  backgroimd  investigation  is  completed,  whichever 
is  later. 
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H.        Duration  of  license  and  renewal. 

Any  employee  license  shall  be  effective  for  not  more  than  three  (3)  years 
from  the  date  of  issue  except  that  a  licensed  employee  who  has  appUed  for 
renewal  may  continue  to  be  employed  under  the  expired  license  until  final 
action  is  taken  on  the  renewal  application  in  accordance  with  the  provisions 
of  Subsections  6(I)(B)-(E).  Applicants  for  renewal  shall  provide  a  renewal 
fee  and  updated  information  to  the  Tribe  but  will  not  be  required  to 
resubmit  historical  data  already  provided. 

I.         Revocation  of  License. 

The  Tribe  may  revoke  the  license  of  any  employee  pursuant  to  policies 
determined  by  the  Tribe.  The  State  may  revoke  the  license  of  any 
employee  only  upon  determination  that  the  employee  no  longer  meets  the 
criteria  described  in  Section  6  (n)(E). 

J.  The  Tribe  shall  maintain  a  procedural  manual  for  employees  which  includes 
rules  and  regulations  of  conduct  and  disciplinary  standards  for  breach  of 
procedures. 

Contracts  with  Manufacturers  and  Suppliers. 

A,  The  Tribe  shall  contract  with  all  managers,  manufacturers  or  suppliers  of 
goods  or  services  related  to  the  play  of  Qass  HI  games  authorized  by  this 
Compart  before  conducting  any  business  related  to  Qass  HI  games. 

B.  The  Tribe  will  submit  all  Qass  HI  gaming  contracts  to  the  State  for  review, 
comment  and  approval  and  such  contracts  will  specifically  provide  that  the 
State  will  have  such  authority.    The  State  must  approve  all  contracts  prior 
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to  execution.  It  is  agreed  that  the  State  can  deny  a  contract  only  in 
accordance  with  criteria  established  in  Section  6(II)(E).  It  is  further  agreed 
that  State  action  on  such  contracts  shall  be  completed  within  60  days,  and 
that  failure  by  the  State  to  meet  this  deadline  shall  create  a  presumption 
of  approval  which  can  be  rebutted  for  good  cause  shown.  Should  the 
parties  fail  to  agree,  then  disputes  shall  be  resolved  in  accordance  with 
Section  15  of  the  Compaa. 

C.  A  background  investigation  may  be  conduaed  by  the  Tribe  and  State  on 
all  Qass  HI  contractors.  The  level  of  investigation  will  be  determined  by 
whether  the  individual  procurement  is  classified  as  a  Major  Procurement, 
Minor  Procurement  or  Sensitive  Procurement  The  level  of  investigation 
for  a  Major  Procurement  and  Sensitive  Procurement  shall  be  more  intense 
than  that  for  a  Minor  ProcuremenL 

D.  The  Tribe  and  the  State  shall  not  approve  any  manufacturer  or  distributor 
that  does  not  grant  the  State  or  the  Tribe  access  to  its  business  and 
financial  records. 

E.  Criteria  for  Denial  of  Contract  Application, 

(1)       Unless  otherwise  specified,  the  State  or  the  Tribe  may  deny  a  Class 
m  game  contraa  application  for  any  of  the  following  reasons: 

a)  A  conviction  for  any  felonious  crime  in  any  jurisdiction; 

b)  A  conviction  for  any  gambling  offense  in  any  jurisdiction; 
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c)  A  civil  judgment  based  in  whole  or  in  part  upon  conduct 
which  constituted  a  pattern  of  racketeering  activity  under  state 
or  federal  law; 

d)  An  omission  of  any  material  fact  not  disclosed  to  the  State 
or  Tribe  or  their  authorized  agents  during  initial  or 
subsequent  background  or  security  investigations; 

e)  A  misstatement  or  untrue  statement  of  material  fart  as 
determined  by  the  Tribe  or  the  State; 

f)  An  association  with  persons  or  businesses  of  known  criminal 
backgroimd,  or  persons  of  disreputable  character,  that  may 
adversely  affert  the  general  credibility,  security,  integrity, 
honesty,  fairness  or  reputation  of  the  Tribe; 

g)  Any  aspert  of  the  applicant's  past  condurt  which  the  Tribe  or 
the  State  determines  would  adversely  affert  the  integrity, 
security,  honesty  or  fairness  of  Tribal  gaming;  or 

h)  By  reason  of  ownership  of  any  interest  whatsoever  in  the 
manager's  contrart  by  a  person  who  is  unqualified  or 
disqualified  to  hold  a  Tribal  contract,  regardless  of  the 
qualifications  of  the  person  who  seeks  approval  as  a 
contrartor. 

i)  A  person  who  demonstrates  inadequate  financing  for  the 
business  proposed  under  the  type  of  contrart  for  which 
application  is  made.     The  Tribe  and  State  shall  consider 
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whether  financing  is  from  a  source  that  meets  the 
qualifications  in  subdivisions  (1),  (2),  and  (3)  of  this  section 
and  is  in  an  amoimt  to  ensure  the  likelihood  of  success  in  the 
performance  of  the  contractor's  duties  and  responsibilities. 

j)  No  person  applying  for  a  Qass  HI  game  contract  shall  own, 
manufacture,  possess,  operate,  own  interest  in,  gain  income  or 
reimbursement  in  any  manner  from  video  gaming  devices  in 
any  jurisdiction  unless  the  devices  are  approved  and  certified 
by  another  state  lottery,  gambling  or  gaming  control  agency, 
Indian  Tribe,  or  National  Indian  Gaming  Commission,  and 
such  ownership,  manufacture,  possession,  operation,  or  income 
is  disclosed  to  and  approved  by  the  Tribe  and  the  State. 
(2)       In  evaluating  whether  to  deny  a  contract  related  to  Qass  m  gaming 

based  on  Subsections  6(n)(E)(l)(a),  (b)  and  (c),  the  State  and  the 

Tribe  may  consider  the  following  factors: 

a)  The  nature  and  severity  of  the  conduct  that  constituted  the 
offense  or  crime; 

b)  The  time  that  has  passed  since  satisfactory  completion  of  the 
sentence,  probation  imposed,  or  payment  of  fine; 

c)  The  nimiber  of  offenses  or  crimes;  and 

d)  Any  extenuating  circumstances  that  affect  or  reduce  the 
impact  of  the  offense  or  crime  on  the  security,  integrity, 
honesty,  and  fairness  of  the  Tribal  gaming  enterprise. 
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F.  Revocation  of  Qass  m  Contract. 

(1)  The  Tribe  may  revoke  any  contract  pursuant  to  policies  and 
procedures  determined  by  the  Tribe. 

(2)  Every  Qass  in  gaining  contract  shall  provide  that  the  State,  although 
not  a  party  to  that  contract,  may  revoke  any  contract  for  cause 
consistent  with  the  criteria  established  by  Section  6(II)(E)  and  that 
the  Qass  EI  contractor  shall  consent  to  the  State's  right  to  review 
and  revoke  all  Class  m  gaming  contracts. 

G.  Contractor  Reporting  Requirements. 

(1)  All  contractors  shall  submit  to  the  Tribe  and  State  any  financial  and 
operating  data  requested  by  the  Tribe  and  State. 

(2)  The  Tribe  shall  specify  the  frequency  and  a  uniform  format  for  the 
submission  of  such  data. 

(3)  The  Tribe,  State,  or  their  agents  reserve  the  right  to  examine 
contractor  tax  records  and  the  detailed  records  from  which  the  tax 
reports  are  compiled. 

H.        Termination  of  Contract. 

(1)  No  contraa  shall  be  in  effect  for  a  term  longer  than  seven  (7)  years. 

(2)  The  Tribe  and  the  State  shall  retain,  in  each  contract,  the  right  to 
terminate  the  contract  immediately  upon  the  occurrence  of  any  of 
the  following: 

a)        Contractor   is    discovered    to   have    made    any   statement, 
representation,  warranty,  or  certification  in  connection  with  the 
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•   contract  which  is  materially  false,  deceptive,  incorrect,  or 
incomplete. 

b)  Contractor  fails  to  perform  any  material  requirements  of  the 
contract  or  is  in  violation  of  any  material  provision  therefor, 
and  fails  to  cure  same  within  ten  (10)  days'  written  notice  of 
such  failure. 

c)  Tribe  or  the  State  determines  satisfactory  performance  of  the 
contract  is  substantially  endangered  or  can  reasonably 
anticipate  such  occurrence  or  default 

d)  Contractor,  or  any  officer  or  employee  of  Contractor  or  any 
.    owner   of  fifteen    percent   (15%)   or   more   of  the    equity 

ownership  in  Contractor  is  convicted  of  a  felony  or  a 
gambling-related  offense  which  reflects  on  Contractor's  ability 
to  perform  honestly  in  carrying  out  the  contract 

e)  The  Contractor  jeopardizes  the  integrity,  security,  honesty,  or 
fairness  of  the  Tribal  gaming  operation. 

f)  Upon  transfer  of  controlling  interest  of  the  Contractor. 
m.       Fees  for  Approval  of  Licenses  and  Contracts. 

A.  The  State  shall  be  reimbursed  its  costs  for  approval  of  employees  and 
licenses,  in  accordance  with  the  terms  of  this  Compact. 

B,  The  fees  for  State  approval  of  licenses  and  contracts  shall  be  set  pursuant 
to  a  Memorandum  of  Understanding  between  the  parties  to  be  negotiated 
annually. 
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C  Should  actual  costs  incurred  by  the  State  exceed  the  fees  agreed  to  by  the 
parties  in  the  annual  Memorandum  of  Understanding,  the  State  will  assess 
those  additional  costs  to  the  applicants  during  or  after  the  investigation. 
The  apphcant  is  required  to  pay  the  investigation  fee  in  full  prior  to 
issuance  of  the  contract  or  license  except  that  interim  contracts  or  licenses 
shall  be  issued  for  the  period  of  time  that  a  dispute  is  pending  as 
contemplated  at  Subsection  6(in)(D)  below. 
D.  Should  the  State  and  the  Tribe  fail  to  agree  to  fees  in  the  Memorandum 
of  Understanding,  the  dispute  shall  be  resolved  pursuant  to  Section  15  of 
this  Compact 
rv.       Management  Contracts. 

A,  The  Primary  Management  Official  shall  furnish  the  State  at  all  times  with 
a  current  copy  of  its  management  agreement  with  the  Tribe  which  allows 
it  to  conduct  Qass  in  gaming  on  the  tribal  trust  land. 

B.  The  Primary  Management  Official  shall  furnish  to  the  State  complete 
information  pertaining  to  any  transfer  of  controlling  interest  in  the 
management  company  at  least  30  days  before  such  change;  or,  if  the 
Primary  Management  Official  is  not  a  party  to  the  transaction  effecting 
such  change  of  ownership  or  interests,  immediately  upon  acquiring 
knowledge  of  such  change  or  any  contemplated  change. 
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SECTION  7.  REGULATIONS  FOR  OPERATION  AND  MANAGEMENT  OF  CLASS  III 
GAMES. 

A.  Video  Lottery  Gaines  of  Chance.  The  acquisition,  use  and  operation  of  all 
video  lottery  games  of  chance  and  keno  authorized  under  this  Compact 
shall  be  in  accordance  with  the  rules  and  regulations  set  forth  in 
Appendices  A  and  B. 

B.  Identification  badges.  The  Tribe  shall  require  all  employees  to  wear,  in 
plain  view,  identification  badges  issued  by  the  Tribe  which  include  photo 
and  name. 

C.  No  credit  extended.  All  gaming  shall  be  conducted  on  a  cash  basis. 
Except  as  provided  herein,  no  person  shall  be  extended  credit  for  gaming 
and  no  operator  shall  permit  any  person  or  organization  to  offer  such 
credit  for  a  fee.  This  restriction  shall  not  apply  to  credits  won  by  players 
who  activate  play  on  video  games  of  chance  after  inserting  coins  or 
currency  into  the  games.  This  section  shall  not  restrict  the  right  of  the 
Tribe  or  any  other  person  to  offer  check  cashing  or  install  and  accept  bank 
card  or  credit  card  transactions  in  the  same  manner  as  is  permitted  at  any 
retail  business  in  the  State. 

D.  Prohibition  on  attendance  of  minors.  No  person  imder  the  age  of  eighteen 
(18)  shall  participate  in  any  gaming  operation  or  be  allowed  on  the  gaming 
floor  authorized  by  this  Compact  during  actual  hours  of  operation.  If  any 
person  imder  the  age  of  eighteen  (18)  plays  and  otherwise  qualifies  to  win 
any  prize  or  compensation,  the  prize  or  compensation  shall  not  be  paid. 
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E.  Prohibition  of  fireanns.  With  the  exception  of  federal,  state,  county  or 
local  law  enforcement  agents  or  officers,  no  person  shall  possess  firearms 
within  the  gaming  facility. 

F.  Prohibition  of  alcohol.    No  alcohol  shall  be  served  in  the  Gaming  Facility. 
G        Liability  for  damage  to  persons  and  property.     During  the  term  of  this 

Compact,  the  Tribe  shall  maintain  public  hability  insurance  with  limits  of 
not  less  than  $250,000  for  one  person  and  $2,000,000  for  any  one 
occurrence  for  any  bodily  injury  or  property  damage.  The  Tribe's  insurance 
policy  shall  have  an  endorsement  providing  that  the  insurer  may  not  invoke 
tribal  sovereign  immunity  up  to  the  limits  of  the  policy.  The  Tribe  shall 
indemnify,  defend  and  hold  harmless  the  State,  its  officers,  directors, 
employees  and  agents  from  and  against  any  claims,  damages,  losses  or 
expenses  asserted  against  or  suffered  or  incurred  by  the  State  or  its  officers, 
directors,  employees  and  agents  (except  as  may  be  the  result  of  their  own 
negligence)  based  upon  or  arising  out  of  any  bodily  injury  or  property 
damage  resulting  or  claimed  to  result  in  whole  or  in  part  from  any  act  or 
omission  of  the  Tribe  relating  to  the  inspection  of  any  gaming  or  gaming- 
related  facility  pursuant  to  this  Compact. 

SECTION  8:  INSPECTION  AND  ENFORCEMENT  OF  GAMING  REGULATIONS. 

A.        Tribal  Gaming  Commission. 

(1)       The  primary  responsibility  for  the  on-site  regulation,  control  and 
security  of  the  gaming  operation  authorized  by  this  Compact,  and  for 
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the  enforcement  of  this  Compact  within  Cow  Creek  Tribal  Lands, 
shall  be  that  of  the  Tribal  Gaming  Commission.  The  Tribal  Gaming 
Commission's  role  shall  include  the  following  functions: 

a)  "    ensure  compliance  with  all  relevant  laws; 

b)  ensure  the  physical  safety  of  patrons  in,  and  of  personnel 
employed  by,  the  establishment; 

c)  safeguard  the  assets  transported  to  and  from  the  gaming 
facility  and  cashier's  cage  department; 

d)  protect  patrons  and  property  from  illegal  activity; 

e)  detain  persons  suspected  of  crimes  for  the  purpose  of  notifying 
the  law  enforcement  authorities; 

f)  record  any  and  all  imusual  occurrences  within  the  gaming 
facihty  in  indelible  ink  in  a  bound  notebook  from  which  pages 

•   cannot  be  removed,  and  each  side  of  each  page  of  which  is 
sequentially  numbered,  as  follows: 
(i)    the  assigned  sequential  number  of  the  incident, 
(ii)    the  date, 
(iii)    the  time, 

(iv)    the  nature  of  the  incident, 
(v)    the  person  involved  in  the  incident,  and 
(vi)    the  security  employee  assigned; 
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g)        maintain  logs  relating  to  suTveillance,  security,  cashier's  cage, 

credit,  machine  (showing  when  video  machines  opened),  and 

machine  location, 
h)        establish  a  list  of  persons  barred  from  the  gaming  facilities 

because  of  their  criminal  history  or  association  with  career 

offenders  or  career  offender  organizations  poses  a  threat  to 
.    the  honesty,  security  and  integrity  of  gaming  operations,  and 

furnish  to  state  law  enforcement  as  updated; 
i)         obtain  an  annual  audit  by  a  Certified  Public  Accountant; 
j)         jnnintnin  a  closed  circuit  television  system  in  the  cash  room 

of  the  gaming  facility  and  provide  copies  of  floor  plan  and 

TV  system  to  the  Sute; 
k)        rpaintain  a  cashiers  cage  in  accord  with  industry  standards  for 

security; 
1)         employ  and  train  sufficient  security  personnel;  and 
m)       subject  to  State  review  and  approval,  establish  a  method  for 

resolving  disputes  with  players. 
(2)  Reporting  of  Violations.  A  Tribal  game  inspector  shall  inspect  the 
gaming  facility  at  random  during  all  hours  of  gaming  operation,  and 
shall  have  immediate  access  to  any  and  all  areas  of  the  gaming 
operation  for  the  purpose  of  ensuring  compliance  with  the  provisions 
of  this  Compact  and  Tribal  Ordinances.  Any  violation(s)  of  the 
provisions  of  this  Compact,  or  of  Tribal  Ordinances  by  the  Tribal 
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gaining  operation,  a  gaming  employee,  or  any  person  on  the 
premises  whether  or  not  associated  with  the  Tribal  gaming  operation 
shall  be  reported  immediately  to  the  TGC  and  forwarded  to  the 
State  within  seventy-two  (72)  hours  of  the  time  the  violation  was 
noted. 

(3)  Investigations  and  Sanctions.  The  Tribal  Gaming  Commission  shall 
investigate  any  reported  violation  of  the  Compact  provisions  and 
shall  require  the  Tribal  gaming  operation  to  correct  the  violation 
upon  such  terms  and  conditions  as  the  Tribal  Gaming  Commission 
determines  are  necessary.  The  Tribal  Gaming  Commission  shall  be 
empowered  by  Tribal  Ordinance  to  impose  fines  and  other  sanctions 
within  the  jurisdiction  of  the  Tribe  against  a  gaming  employee,  or 
any  other  person  directly  or  indirectly  involved  in,  or  benefitting 
from,  the  gaming  operation. 

(4)  Reporting  to  State.  The  Tribal  Gaming  Commission  shall  forward 
copies  of  all  completed  investigation  reports  and  final  dispositions  to 
the  State  on  a  continuing  basis.  If  requested  by  the  Tribal  Gaming 
Commission,  the  State  shall  assist  in  any  investigation  initiated  by 
the  Tribal  Gaming  Commission,  and  provide  other  requested  services 
to  ensure  proper  compUance  with  the  provisions  of  this  Compact, 
Tribal  Ordinances,  laws  of  the  Tribe,  or  appUcable  laws  of  the  State. 
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B.        State  Enforcement  of  Compact  Provisions. 

(1)  Monitoring.  The  State  is  authorized  hereby  to  monitor  the  tribal 
gaming  operation  to  enstire  that  the  operation  is  conducted  in 
compliance  with  the  provisions  of  this  Compact.  The  State  shall 
have  free  and  unrestricted  access  to  all  areas  of  the  gaming  facility 
during  normal  operating  hours  without  giving  prior  notice  to  the 
Tribal  gaming  operation. 

(2)  Access  to  Records.  The  State  is  authorized  hereby  to  review  and 
copy,  during  normal  business  hours,  all  records  maintained  by  the 
Tribal  gaming  operation.  Provided,  that  any  copy  thereof  and  any 
information  derived  therefrom,  shall  be  deemed  confidential  and 
proprietary  financial  information  of  the  Tribe  to  the  extent  provided 
under  ORS  §  192.410  to  §  192.505.  Any  records  or  copies  removed 
from  the  premises  shall  be  returned  to  the  Tribe  after  use.  Nothing 
in  this  subsection  precludes  the  State  or  the  Tribe  from  disclosing 
information  subject  to  the  Rules  of  Civil  Procedure  or  Evidence  in 
connection  with  litigation,  a  prosecution  or  a  criminal  investigation. 

(3)  Investigation  Reports.  After  the  completion  of  asxy  inspection  or 
investigation  report,  the  State  shall  provide  a  copy  of  the  report  to 

.  the  Tribal  Gaming  Agency. 
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SECTION  9.  STATE  ASSESSMENT  OF  COSTS  FOR  OVERSIGHT. 

A.  Imposition  of  assessment  for  State  law  enforcement  and  regulatory 
expenditures.  The  State  shall  make  annually  an  assessment  sufficient  to 
compensate  the  State  for  the  reasonable  and  necessary  costs  of  regulating 
gaming  operations  and  conducting  state  law  enforcement  investigations 
pursuant  to  this  Compact.  The  State  shall  assess  only  those  costs  related 
to  gaming.  The  State  acknowledges  eiqiressly  herein  that  the  extent  of 
oversight  is  related  directly  to  the  size  and  scope  of  gaming  Such 
assessment  shall  include  any  costs  of  firinge  benefits  for  p>ersonnel.  Fees 
received  with  respect  to  the  submission  of  gaming  licenses  and  contracts 
pursuant  to  Section  6(111)  of  this  Compaa  shall  be  subtracted  from  the 
amount  of  the  assessment 

B.  Procedure  for  assessments.  The  procedure  for  assessments  shall  be 
determined  and  agreed  upon  annually  in  a  Memorandum  of  Understanding 
between  the  parties  to  this  Compact  Such  agreement  shall  include 
provisions  for  adjustments  of  excess  assessments  and  imderpayment  of  costs. 

C.  If  the  parties  fail  to  agree  to  the  Section  9  assessments,  such  dispute  shall 
be  resolved  pursuant  to  Section  15  of  this  Compact 

SECTION  10.      APPLICATION  OF  STATE  REGULATORY  STANDARDS. 

A.  Health  and  safety  standards.  Tribal  ordinances  and  regulations  governing 
health  and  safety  standards  applicable  to  the  gaming  facilities  shall  be  at 
least  as  rigorous  as  standards  imposed  by  the  laws  and  regulations  of  the 
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State.  The  Tribe  agrees  to  cooperate  with  any  State  agency  generally 
responsible  for  enforcement  of  such  health  and  safety  standards  in  order 
to  assure  compliance  with  such  standards.  Tribal  ordinances  and 
regulations  governing  water  discharges  from  the  gaming  facilities  shall  be 
at  least  as  rigorous  as  standards  generally  imposed  by  the  laws  and 
regulations  of  the  State  relating  to  public  facilities;  provided,  however,  that 
to  the  extent  that  federal  water  discharge  standards  specifically  applicable 
to  the  Indian  lands  would  preempt  such  State  standards,  then  such  federal 
standards  shall  govern. 
B.  Traffic  standards.  The  Tribe  shall  provide  access  from  any  gaming  facilities 
located  on  the  Tribal  trust  land  onto  the  pubUc  road  known  as  "Old 
Highway  99"  which  are  adequate  to  meet  standards  of  the  State  Highway 
Division  or  shall  enter  into  agreements  with  the  State  Highway  Division 
for  the  provision  of  such  access  by  the  State,  including  provisions  for 
compensation  by  the  Tribe  for  some  portion  of  the  costs  incurred  by  the 
State  in  constructing  such  improvements  to  the  public  highway,  including 
traffic  control  signals,  as  may  be  necessary. 

SECTION  11.    TERMINATION;  AMENDMENTS. 

A.        Termination. 

This  Compact  shall  become  effective  upon  execution  by  the  State  and 
ratification  by  the  Tribe  and  appropriate  federal  approval.  This  Compact 
shall    remain   in   effect   until   such   time   as   (a)   terminated   by  written 
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agreement  of  both  parties  or  (b)  the  State  amends  its  Constitution  or  laws 
to  criminally  prohibit  within  the  State  any  conduct  of  the  Class  III  gaming 
authorized  by  this  Compact,  whether  for  profit  or  not  for  profit  or  (c)  the 
federal  government  amends  or  repeals  IGRA  so  that  a  Compact  is  no 
longer  required  for  the  Tribe's  exercise  of  Qass  HI  gaming. 
B.        Amendments. 

(1)  This  Compact  shall  not  be  amended  unless  one  of  the  following 
conditions  occur: 

a)  The  State  becomes  a  party  to  another  Tribal-State  Compaa 
which  authorizes  a  tribe  other  than  the  Cow  Creek  Band  of 
Umpqua  to  engage  in  any  Qass  ni  gaming  activity  or  scope 
of  gaming  activity  not  permitted  under  the  terms  of  this 
Compact. 

b)  February  1,  1995. 

c)  The  State  amends  State  statute  or  Constitution  to  expand  the 
type  of  Qass  HI  gaming  permitted  in  the  State  for  any 
purpose  by  any  person,  organization,  or  entity. 

d)  The  State  amends  any  rule  or  regulation  which  corresponds 
specifically  to  Appendices  A  and  B  of  this  Compact,  but  in 
such  case  this  Compaa  shall  be  amended  only  to  the  extent 
of  the  specific  rule  or  regulation. 

(2)  Subsection  11(B)(1)  does  not  authorize  the  Tribe  to  renegotiate  the 
terms  of  this  Compact  applicable  to  forms  of  gaming  authorized  by 
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Section  4  of  this  Compact,  except  to  the  extent  that  the  State 
voluntarily  consents  to  such  renegotiation  or  as  is  otherwise  provided 
for  in  this  Compact. 
(3)  Pursuant  to  Subsection  11(B)(1),  the  State  or  the  Tribe  may  by 
appropriate  and  lawful  means,  request  negotiations  to  amend,  replace 
or  repeal  this  Compact.  In  the  event  of  a  request  for  renegotiation 
or  the  negotiation  of  a  new  agreement,  this  Compact  shall  remain 
in  effect  imtil  renegotiated  or  replaced.  Such  request  to  renegotiate 
shall  be  in  writing  and  shall  be  sent  by  certified  mail  to  the 
Governor  of  the  State  or  the  Chairman  of  the  Tribe  at  the 
appropriate  office  identified  at  Section  14  below.  If  a  request  is 
made  by  the  Tribe,  it  shall  be  treated  as  a  request  to  negotiate 
pursuant  to  IGRA.  All  procedures  and  remedies  available  under 
IGRA  shall  thereafter  apply  with  the  exception  that  the  180  day 
period  for  negotiation  set  forth  at  25  U.S.C.  2710(d)  shall  be  100 
days. 

SECTION  12.    DISCLAIMERS  AND  WAIVERS. 

A.  Gaming  at  Another  Location  or  Facility.  The  Tribe  hereby  waives  any 
right  it  may  have  under  IGRA  to  negotiate  a  Compact  for  Qass  III  gaming 
at  any  other  location  or  facility  for  a  period  of  three  (3)  years. 

B.  Status  of  qass  11  Gaming.  Nothing  in  this  Compact  shall  be  deemed  to 
affert  the  operation  by  the  Tribe  of  any  Qass  D  Gaming  as  defined  in  the 
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Act  or  to  confer  upon  the  State  any  jurisdiction  over  such  Qass  n  Gaming 
conducted  by  the  Tribe. 

C.  Prohibition  on  taxation  by  the  State.  Nothing  in  this  Compart  shall  be 
deemed  to  authorize  the  State  to  impose  any  tax,  fee,  charge  or  assessment 
upon  the  Tribe  or  any  Tribal  gaming  operation  except  for  charges  expressly 
authorized  in  accordance  with  this  Compart. 

D.  Preservation  of  Tribal  self-government.  Nothing  in  this  Compart  shall  be 
deemed  to  authorize  the  State  to  regulate  in  any  manner  the  government 
of  the  Tribe,  including  the  Tribal  gaming  agency,  or  to  interfere  in  any 
manner  with  the  Tribe's  selection  of  its  govenunental  officers  including 
members  of  the  Tribal  gaming  agency.  No  Ucensing  or  registration 
requirement  contemplated  by  this  Compart  shall  be  applicable  to  such 
officers  with  respert  to  their  capacity  as  officers  of  the  Tribe. 

E.  This  compart  is  exclusively  for  the  benefit  of  and  governs  only  the 
respective  authorities  of  and  the  relations  between  the  Tribe  and  the  State. 
Nothing  in  this  Compart  shall  be  construed  as  creating  or  granting  any 
rights  to  any  third  party,  or  as  establishing  any  objection  or  defense  for  any 
third  party  to  any  charge,  offense  or  prosecution. 

SECTION  13,    NOTICES. 

AH  notices  required  or  authorized  to  be  served  shall  be  served  by  first  class  mail 
at  the  following  addresses: 
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Legal  Counsel  to  the  Governor  Sue  Shaffer 

State  Capital  Chairperson 

254  State  Capitol  Cow  Creek  Band  of  Umpqua  Tribe 

Salem,  OR    97310  of  Indians 

2400  Stewart  Parkway,  Suite  300 
Roseburg,  OR    97470 

SECTION  14.    SEVERABILITY. 

In  the  event  that  any  section  or  provision  of  this  Compaa  is  held  invalid,  or  its 
appUcation  to  any  particular  activity  held  invalid,  it  is  the  intent  of  the  parties  that  the 
remaining  sections  of  the  Compact  and  the  remaining  applications  of  such  section  or 
provision  shall  continue  in  full  force  and  effect 

SECTION  15.    DISPUTE  RESOLUTION. 

A.  At  the  discretion  of  either  party,  in  the  event  either  party  believes  that  the 
other  party  has  failed  to  comply  with  any  requirement  of  the  Compact, 
that  party  may  invoke  the  following  dispute  resolution  procedure  in  order 
to  foster  cooperation  and  avoid  the  costs  of  litigation: 

(1)  The  party  asserting  noncompliance  shall  serve  written  notice  on  the 
other  party.  The  notice  shall  identify  the  specific  provision  of  the 
agreement  alleged  to  have  been  violated  and  shall  specify  the  factual 
basis  for  the  alleged  noncompliance.  The  State  and  the  Tribe  shall 
thereafter  meet  within  thirty  (30)  days  in  an  effort  to  resolve  the 
dispute. 

(2)  In  the  event  the  dispute  is  not  resolved  to  the  satisfaction  of  the 
parties  within  ninety  (90)  days  after  service  of  the  notice  set  forth 
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in  Section  13,  either  party  may  initiate  an  action  against  the  other 

party  in  the  United  States  District  Court  for  the  District  of  Oregon 

to  interpret  or  enforce  the  positions  of  this  Compact    In  the  event 

that  the  Federal  court  declines  jurisdiction,  an  action  can  be  filed  in 

a  State  court  of  competent  jurisdiction  to  interpret  or  enforce  the 

provisions  of  this  Compact. 

Nothing  in  subsection  A  shall  be  construed  to  waive,  limit  or  restrict  any 

remedy  which   is   otherwise   available   to   either   party   to   enforce   the 

provisions  of  this  Compact  or  limit  or  restrict  the  ability  of  the  parties  to 

pursue,  by  mutual  agreement,  alternative  methods  of  dispute  resolution. 

With  respect  to  gaming  not  authorized  by  this  Compact,  nothing  in  this 

Compact  shall  be  construed  to  limit  the  authority  of  the  State  or  the 

federal  government  to  take  immediate  action  to  enforce  and  prosecute  the 

gambling  laws  of  the  State  and  the  United  States  pursuant  to  §1166  of 

IGRA. 


EXECUTED  as  of  the  date  and  year  above-written. 
STATE  OF  OREGON 


Barbara  Roberts,  Governor 
■.CUcJ'-    ^      ,1992 


Date 


COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS 


iaL 


Sue  Shaffer,  Chairpereo|i 
Date:  C^d.  ^ ,1992 


ASSISTANT  SECRETARY  -  INDIAN  AFFAIRS 

Bv:   ^»«N-  ^\^:^OUL*/^-^ 

Date:  Nrt).   Z^Q    .  1992 
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Tribal-State  Compact  for  Regulation 

of  Class  III  Gaining: 

Cow  Creek  Band  of  Umpqua  Tribe  of  Indians 

Appendix  A 

I.    VIDEO  LOTTERY  GAMES 

DEFINITIONS 
Section  177-100-010 

[Definitions  are  in  the  Compact] 

APPLICATION  FOR  CERTIFICATION  OF  A  VIDEO  LOTTERY  TERMINAL 
Section  177-100-070 

(1)  A  manufacturer  shall  not  distribute  a  video  lottery  game  or  terminal  for 
placement  on  the  reservation  unless  the  manufacturer  has  been  approved  and  the 
terminal  has  been  certified  by  the  State  of  Oregon.  Only  approved  manufacturers  may 
apply  for  certification  of  a  video  lottery  terminal.  Any  manufacturer  approved  for 
Oregon  State  Lottery  shall  automatically  be  approved  for  the  Tribe's  gaming  enterprise. 

(2)  The  manufacturer  shall  supply  the  Tribe  and  State  with  a  guideline  and  time 
table  for  accomplishing  tasks  involved  in  the  acceptance  testing  of  the  video  lottery 
terminals.  This  includes  all  system  functionality  and  commimication  of  all  information 
to  and  from  the  video  lottery  terminals,  if  any. 

(3)  The  manufacturer  must  provide  a  person  to  work  with  the  Tribe  and  State 
as  needed  in  establishing,  planning,  and  executing  acceptance  tests.  Manufacturer 
assistance  may  also  be  requested  in  trouble-shooting  communication  and  technical 
problems  that  are  discovered  when  video  lottery  terminals  are  initially  installed. 


398 


(4)  The  manufacturer  must  submit  terminal  illustrations,  schematics,  block 
diagrams,  circuit  analysis,  technical  and  operation  manuals,  program  source  codes  and 
hexadecimal  dimips  (the  compiled  computer  program  represented  in  base  16  format), 
and  any  other  information  required  by  the  Tribe  and  State  for  purposes  of  analyzing  and 
testing  the  video  lottery  terminal. 

(5)  Testing  of  video  lottery  terminals  will  require  working  models  of  a  video 
lottery  terminal,  associated  equipment,  and  documentation  described  above  transported 
to  locations  the  Tribe  and  State  designate  for  testing,  examination  and  analysis.  The 
manufacturer  shall  pay  all  costs  of  any  testing,  examination,  analysis,  and  transportation 
of  the  video  lottery  terminals.  The  testing  examination,  and  analysis  of  the  video  lottery 
terminals  may  include  entire  dismantling  of  the  video  lottery  terminal  and  some  tests  that 
may  result  in  damage  or  destruction  to  one  or  more  electronic  components  of  the  video 
lottery  terminal.  The  State  may  require  that  the  manufacturer  provide  specialized 
equipment  or  the  services  of  an  independent  technical  expert  to  test  the  video  lottery 
terminal. 

(6)  All  video  lottery  terminal  manufacturers  must  submit  all  hardware,  software, 
and  test  equipment  necessary  for  testing  of  their  video  lottery  terminals. 

(7)  Hardware  which  does  not  meet  the  standards  of  the  Compact,  its  appendices 
or  of  the  Tribe  or  State  shall  not  be  acceptable. 
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TRIBAL  GAMING  INVENTORY  DECAI. 
Section  177-100-080 

(1)  Each  video  lottery  terminal  certified  for  placement  in  the  Gaming  Facility 
shall  display  a  Tribal  Gaming  Inventory  Decal,  and  must  conform  to  the  specifications 
of  terminal  prototypes  tested  and  certified  by  the  State. 

(2)  No  persons  other  than  authorized  tribal  or  State  personnel  or  agents  may 
affix  or  remove  a  Tribal  Inventory  Gaming  Decal.  The  placement  of  the  Tribal 
Inventory  Gaming  Decal  represents  that  the  terminal  has  been  certified,  inspected,  and 
approved  for  operation  in  the  State.  The  placement  of  the  Tribal  Gaming  Inventory 
Number  on  any  equipment  by  the  Tribal  Gaming  Commission  represents  that  the 
terminal  has  been  certified,  inspected  and  approved  for  operation  in  the  State  and  shall 
constitute  documentation  that  the  certification  has  been  and  will  be  kept  on  file  by  the 
Tribe.  No  persons  other  than  authorized  tribal  personnel  may  affix  or  remove  the  Tribal 
Gaming  Inventory  Number. 

(3)  No  terminal  may  be  transported  out  of  the  State  until  the  Tribal  Inventory 
Gaming  Decal  has  been  removed. 

EXTERNAL  TERMINAL  SPECIFICATIONS 
Section  177-100-090 

(1)  Terminals  may  only  publicly  display  ioformation  on  screen  or  housing  that 
has  been  approved  by  the  Tribe. 

(2)  All  information  required  for  external  display  must  be  kept  under  glass  or 
another  transparent  substance  and  at  no  time  may  stickers  or  other  removable  devices 
be  placed  on  the  terminal  face. 
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(3)  Age  restriction  shall  clearly  be  shown  on  the  face  of  the  terminal  ("No  person 
under  18  years  of  age  may  play"). 

(4)  Coin  drops  and  non-video  slot  machines  are  prohibited. 

(5)  Casino-style  attract  features  shall  be  restricted  but  not  prohibited. 

PROCUREMEffT  OF  TERMINALS 
Section  177-100-095 

(1)  Terminals  to  be  located  and  operated  within  the  State  of  Oregon  shall  only 
be  procured  by  the  Tribe. 

(2)  The  Tribe  shall  select  and  procure  terminals  from  approved  manufacturers 
pursuant  to  the  Tribal-State  Compact. 

LOCATION  AND  NUMBER  OF  TERMINALS 
Section  177-100-100 

(1)     Terminals  shall  be  placed  only  in  an  age-controlled  area.    The  following 
requirements  shall  apply: 

(a)  The  terminals  must  be  located  in  an  area  which  is  under  the  control 
of  the  owner,  manager,  or  an  employee  of  the  manager. 

(b)  The  terminals  must  be  located  in  an  area  that  restricts  access  to 
persons  who  are  at  least  18  years  of  age. 

(c)  The  terminals  must  be  located  in  an  area  which  is  at  all  times 
monitored  by  the  owner,  manager,  or  employee  of  the  manager  to 
prevent  access  or  play  of  video  lottery  terminals  by  persons  imder 
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the  age  of  18.     The  final  determination  as  to  what  constitutes  an 
acceptable  age-controUed  area  shall  reside  with  the  Tribe, 
(d)       A  terminal  shall  not  be  moved  out  of  the  gaming  fadlity  without 
prior  notification  to  the  State. 

DUTIES  OF  GAMING  FACILITY  MANAGER 
Section  177-100-110 

(1)  No  Manager  or  any  employee  of  the  Manager  shall  own  or  operate  any  gray 
machines. 

(2)  Manager  shall  not  provide  any  form  of  financial  assistance,  or  grant  credit  to 
enable  players  to  play  video  lottery  games. 

(3)  Manager  shall  attend  all  meetings,  seminars,  and  training  sessions  required 
by  the  Tribe. 

(4)  Manager  shall  supervise  its  employees  and  their  activities  to  ensure 
compliance  with  these  rules. 

(5)  Manager  shall  assiune  responsibility  for  the  proper  and  timely  payment  to 
players  of  video  lottery  game  prizes. 

DUTIES  OF  MANUFACTURERS 
Section  177-100-130 

Manufacturers,  their  representatives  and  agents  shall  have  the  following  duties 
and  constraints: 

(1)  Promptly  report  to  the  Tribe  any  violation  or  any  facts  or  circumstances  that 
may  result  in  a  violation  of  these  rules. 

5 


402 


(2)  Provide  immediate  access  to  all  records  and  the  entire  physical  premises  of 
the  business  for  inspection  at  the  request  of  the  Tribe,  the  State  or  their  auditors. 

(3)  Provide  the  Tribe  or  State  with  keys  to  the  logic  area  of  each  approved 
video  lottery  terminal  model  upon  request 

TRANSPORTATION  OF  VIDEO  LOTTERY  TERMINALS  WnnnHIN. 
INTO  OR  THROUGH  THE  STATE 
Section  177-100-160 

(1)  No  person  shall  ship  or  transport  video  lottery  terminals  within  or  into  the 
State,  without  first  obtaining  a  written  authorization  or  notification  of  approval  fi'om  the 
State.  Transporting  or  shipping  within  the  state  means  the  starting  point  and  termination 
point  of  a  trip  are  both  within  the  boundaries  of  the  State.  Transportation  or  shipping 
into  the  State  means  the  starting  point  is  outside  the  State  and  terminates  in  the  State. 

(2)  No  person  shall  ship  or  transport  video  lottery  terminals  through  the  state 
without  first  obtaining  a  written  authorization  from  the  nearest  port  of  entry  immediately 
upon  arrival  in  the  state. 

(3)  The  written  authorization  required  under  Subsections  (1)  and  (2)  of  this  rule 
shall  include: 

(a)  The  serial  number  of  each  terminal  being  transported; 

(b)  The  full  name  and  address  of  the  person  or  establishment  from  which 
the  terminals  are  obtained; 

(c)  The  full  name  and  address  of  the  person  or  venue  to  whom  the 
machines  are  being  sent  or  transported;  and 

(d)  The  dates  of  shipment  or  transport  within,  into  or  through  the  State. 
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(4)  The  written  authorization  shall  accompany,  at  all  times,  the  terminal  or 
terminals  in  transport. 

II.    GENERAL  VIDEO  LOTTERY  GAME  RULES 

ATITHORIZED  VIDEO  LOTTERY  GAMES 
Section  177-200-000 

(1)  Video  lottery  terminals  may  offer  any  video  lottery  game  which  satisfies  the 
elements  of  prize,  chance  and  consideration  as  described  in  OpAtty.Gen.  No.  6336 
September  25,  1989 

(2)  A  video  lottery  terminal  may  offer  one  or  more  of  the  authorized  video 
games. 

GAME  REOinREMENTS 
Section  177-200-010 

(1)  Each  game  must  also  display  the  amount  wagered  and  the  amount  awzirded 
for  the  occurrence  of  each  possible  winning  occurrence  based  on  the  number  of  tickets 
wagered. 

(2)  Provide  a  method  for  players  to  view  payout  tables. 
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TICKET  PRICE 
Section  177-200-015 

Except  as  limited  by  the  terms  of  the  Compact,  the  price  of  a  ticket  for  all  video 
lottery  games  shall  be  determined  by  the  Tribe. 

PAYMENT  OF  PRIZES 
Section  177-200-020 

No  payment  for  prizes  awarded  on  a  terminal  may  be  made  imless  the  cash  slip 
meets  the  following  requirements: 

(1)  It  is  fully  legible  and  meets  all  the  Tribe's  security  requirements. 

(2)  It  must  not  be  mutilated,  altered,  imreadable,  or  tampered  with  in  any 
manner. 

(3)  It  must  not  be  coimterfeit  in  whole  or  in  part 

(4)  It  has  been  presented  by  a  person  authorized  to  play  under  these  rules. 

METHOD  OF  PAYMENT 
Section  177-200-030 

The  manager  shall  designate  employees  authorized  to  redeem  cash  slips  during 
the  Tribe's  business  hours  of  operation.  Prizes  shall  be  immediately  paid  in  cash  or  by 
check  when  a  player  presents  a  cash  slip  for  payment  meeting  the  requirements  of  these 
rules.    No  prizes  may  be  paid  in  tokens,  or  chips. 
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RFOTriREMKNTS  FOR  RANDOMNESS  TESTING 
Section  177-200-050 

(1)  Each  video  lottery  terminal  must  have  a  random  number  generator  that  will 
determine  the  occurrence  of  a  specific  card  or  a  specific  number  to  be  displayed  on  the 
video  screen.  A  selection  process  will  be  considered  random  if  it  meets  the  following 
requirements. 

(a)  Each  card  position,  symbol  position  or,  in  the  case  of  Keno,  each 
number  position  satisfies  the  99  percent  confidence  limit  using  the 
standard  chi-squared  analysis.  "Chi-squared  analysis"  is  the  sum  of 
the  squares  of  the  difference  between  the  expected  result  and  the 
observed  result.  "Card  position"  means  the  first  card  dealt,  second 
card  dealt  in  sequential  order.  "Number  position"  means  first  number 
drawn,  second  number  drawn  in  sequential  order,  up  to  the  20th 
nimiber  drawn. 

(b)  Each  card,  symbol  position,  or  number  position  does  not  produce  a 
significant  statistic  with  regard  to  producing  patterns  of  occurrences. 
Each  card  or  number  position  will  be  considered  random  if  it  meets 
the  99  percent  confidence  level  with  regard  to  the  "run  test"  or  any 
similar  pattern  testing  statistic.  The  "run  test"  is  a  mathematical 
statistic  that  determines  the  existence  of  recurring  patterns  within  a 
set  of  data. 

(c)  Each  card,  symbol  position,  or  number  position  is  independently 
chosen  without  regard  to  any  other  card  or  nimiber  drawn  within  that 
game  play.   The  test  is  the  "correlation  test."   Each  pair  of  card  or 
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number  positions  is  considered  random  if  they  meet  the  99  percent 
confidence  level  using  standard  correlation  analysis. 

(d)  Each  card,  symbol  position,  or  nimiber  position  is  independently 
chosen  without  reference  to  the  same  card  or  number  position  in  the 
previous  game.  This  test  is  the  "serial  correlation  test"  Each  card 
or  number  position  is  considered  random  if  it  meets  the  99  percent 
confidence  level  using  standard  serial  correlation  analysis. 

(e)  The  random  number  generator  and  selection  process  must  be 
impervious  to  influences  from  outside  devices  including,  but  not 
limited  to,  electromagnetic  interferences,  ESD,  RF  interfaces. 
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Tribal-State  Compact  for  Regulation 

of  Class  III  Gaming: 

Cow  Creek  Band  of  Umpqua  Tribe  of  Indians 

Appendix  B 

I.    KENO  DESCRIPTION 

DEFINITIONS 
Section  177-99-000 

For  the  purposes  of  Keno,  the  following  definitions  apply  unless  the  context 
requires  a  different  meaning  or  is  otherwise  inconsistent  with  the  intention  of  the  rules 
adopted  by  the  Oregon  State  Lottery  CommissioiL 

(1)  "Exchange  ticket"  means  the  ticket  issued  to  replace  a  consecutive  game 
ticket  that  is  validated  before  the  last  game  on  the  ticket. 

(2)  "Game"  means  the  opportunity  provided  to  a  player  to  win  a  prize. 

(3)  "Game  slip"  means  the  form  used  to  indicate  a  player's  selections. 

(4)  "Spot"  means  the  amount  of  numbers  a  player  may  play  per  game. 

(5)  "Winning  numbers"  means  the  twenty  (20)  numbers  from  one  (1)  to  eighty 
(80)  which  are  randomly  selected  by  the  Lottery  for  each  game. 

(6)  "Keno  nmner"  means  an  individual  who  picks  up  and  delivers  the  Keno 
tickets  that  are  written  by  customers  in  the  facility. 

(7)  "Keno  writer"  means  an  individual  stationed  at  the  Keno  counter  who 
processes  received  tickets  from  either  the  customer  o  Keno  runner. 

GAME  DESCRIPTION 

A  Keno  ticket  has  the  nimibers  1  through  80  on  it  For  each  game  a  player  may 
select  from  1  to  20  numbers  or  spots.   Twenty  niunbers  are  selected  or  drawn  randomly. 
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Prizes  are  awarded  based  on  the  total  amouot  of  winning  numbers  matched  by  a  player 
for  the  number  of  spots  played  for  that  game. 

PLAY  RULES 
Section  177-99-020 

(1)  To  play,  a  player  must  use  a  game  slip. 

(2)  The  player  must  mark  the  amount  of  spots  to  be  played.  A  player  can  pick 
from  one  (1)  to  twenty  (2)  spots  per  game  slip.  A  player  may  also  play  a  "way  ticket." 
A  way  ticket  is  the  equivalent  of  playing  multiple  Keno  tickets,  but  marking  only  one 
ticket. 

(3)  The  player  must  mark  the  number  of  dollars  to  be  wagered  per  game 
and/or  per  way. 

(4)  The  player  may  then  select  the  spots  to  be  played  by  one  of  two  methods. 
The  player  may  mark  the  player's  own  selections  on  the  game  slip;  if  this  method  is 
used,  the  nimiber  of  spots  marked  on  the  game  slip  must  equal  the  number  of  spots 
which  were  selected  to  play.  The  other  method  of  play  is  to  select  "Quick  Pick:"  the 
number  of  spots  randomly  generated  by  the  computer  will  match  the  number  of  spots 
indicated  by  the  player. 

(5)  The  player  shall  indicate  the  number  of  consecutive  games  to  be  played: 
1,  2,  3,  4,  5,  10,  20,  50  or  100. 

(6)  The  player  shall  present  the  completed  game  slip  and  the  amoimt  wagered 
either  to  a  Keno  runner  or  directly  to  the  Keno  counter  for  processing  by  the  Keno 
writer.   The  cost  of  the  ticket  is  equal  to  the  amount  wagered  times  the  number  of  ways 
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you  are  playing  the  ticket  times  the  number  of  consecutive  games  indicated  by  the  player. 
For  example,  if  $2  per  game  is  wagered  on  a  regular  (one-way)  ticket  for  5  consecutive 
games,  the  total  cost  of  $10.    If  the  same  ticket  is  played  "3  ways"  the  cost  is  $30. 

(7)  Minimum  and  maximum  wages  will  be  set  by  the  Tribal  Gaming  Commission. 

CANCELLATION  OF  TICKETS 
Section  177-99-030 

A  game  ticket  may  be  cancelled  or  voided  provided  it  is  cancelled  from  the 
system  prior  to  the  start  of  the  game. 

DETERMINATION  OF  WINNERS 

(1)  Keno  tickets  will  be  sold  during  the  hours  of  operation  of  the  bingo  hall 
and/or  video  lottery  section.  The  selection  of  winning  numbers  shall  take  place  at 
established  intervals. 

(2)  Winning  number  combinations  shall  be  generated  at  the  established  intervals 
through  the  use  of  a  computer-driver  random  number  generator  or  conventional  Keno 
blower  mechanism.  The  number  generating  device  shall  meet  the  requirements  of  the 
Tribal-State  compact  pertaining  to;  contracts  with  manufacturers  and  suppliers,  security, 
terminal  specifications,  equipment  testing,  procurement,  duties  of  manufacturer  and 
requirements  for  randomness  testing. 

(3)  The  Tribal  Gaming  Commission  shall  establish  the  procedures  for  the 
operation  and  security  of  the  nimibers  generation  equipment 
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PRIZE  STRUCTURE 

(1)  Published  payoff  schedules  are  made  available  to  the  public  at  all  times 
throughout  the  facility  and  in  a  conspicuous  place  immediately  adjacent  to  the  game. 

(2)  A  player  is  eligible  to  receive  only  the  highest  prize  per  game  played  on 
a  ticket 

TICKET  VALIDATION  REQUIREMENTS 

(1)  After  the  numbers  are  drawn,  the  supervisor  will  review  all  inside  (house 
copy)  tickets  and  pull  all  winning  tickets. 

(2)  A  master  ticket  to  verify  winners  will  be  produced.  The  master  ticket  will 
have  the  winning  numbers  hole  pimched.  This  facihtates  the  verification  of  the 
customer's  tickets. 
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Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 


'^7'^OIUTTCN  92-19 

-THTPlaS,  The  Board  of  Directors  of  the  Co^v  Creek  Bsnrl  of 
Umpqua  Tribe  of  In-^isns,  pursuant  to  Article  VTI, 
Section  1,  of  the  Tribel  Constitution  grjprovei^ 
July  17,  1991  by  the  B\ire?.u  of  Inf^iai  Affaire,  is 
the  official  governing  body  of  the  Tribe,  authorized 
to  act  in  behalf  of  the  Tribal  Council,  snd 

=?I?^R?:AS,  Th«  Bonrd  of  Directors  have,  by  previous  resolution, 
formed  s  Tri'oel  Gaminfr  Tp.sV  Force  Negotiating:  Team 
for  the  exDress  iiurpose  of  obtaininisr  a  Clriss  III 
Gaming  Comnact  with  the  State  of  Oregon,  and 

■7ir=:R5;AS,  The  attorney  for  the  State  r!ind  the  attorney  for 
the  Tribe,  by  mutuail  consent,  have  a  completed 
document ,  and 

■fJOlRrAS,  The  fin.?il  Cls^s  III  Tribal/State  ComT)act  vir.s 
presented  to  the  Bor^rd  of  Directors  for  their 
review,  end 

"'HI7R"AS,  The  Board  aTJoroved  the  Coa-oact  as  presented,  no'v 

T!-{?:R^FOKTi;  BE  IT  RT^SOI.V^D  thnt  the  Tribe  acceTJts  tho  Class  III 
Gaming  Comoact  between  the  State  of  Oregon  and  the 
Co'.'.'  CreeV  B?nd  of  Dapnue  Tribe  of  Inriians,  and 

3Y.   IT  FTIRTHKH  RI^SOIVED  th?t  the  Tribal  Chairman,  Sue  Shaffer, 
be  authorized  to  sisn  the  ne^rotiated  coanact. 

By:  >U.>W^>\k(lIU) 

E6?rd  of  Directors 


CIlHTIFICATTOr: 

This  resolution  was  adooted  by  a  vote  of  the  Board 

of  Directors  at  r,   recularl.y  scheduled  meetinc',  "'ith 

a  Quorum  ore sent,  on  the  27th  day  of  Seotember,  1992 

by  a  vote  of  _j\_J'CR,       Q   AGAII'^ST.  srd   q   ABSTAIr'IrlG. 


By ;  ^y^A/y'^/>^t;^./ii/ 

TalliceH^neau,   Jr. 


Vice-Cha» 
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Tribal-State  Compact  for  Regulation 

of  Class  III  Gaming: 

Cow  Creek  Band  of  Umpqua  Tribe  of  Indians 

Exhibit  1 
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EXHIBIT   "A" 
PARCEL    1 

EEGIIWINC   «c    the    corner   of   Sections    21,    22,    27    and    28,    Township   30  South,    Range    5 
West,    Ulllamecce   Meridian,    Douglas    County,    Oregon;     thence   South    21.93    chains    to    a 
rock  corner,    thence   East    23-38   chains    to    a   point    In    the   County   Road    leading    co 
Canyonvllle;     thence   North   11'-^°   West    5.23    chains;     thence   North    29'   West    9.39    chalne; 
thence   North    A5 °  West    11.15    chains;     thence    North    834*  West    6.06    chains;     thence   North 
87*  West    3.60    chains    to    the    point    of    beginning,    situate    In  Douglas    County,    Oregon, 
save    and    except    that    portion   of    the    above    described    land    used    as    a   part    of    the 
Pacific   Highway    and    the   county   roads. 

EXCEPTING    chat    portion   deeded    to   Daniel    R.     Bal  rd    and   wife    by    deed    recorded    September 
16,    19i8.    filed    No.    82440,    described    as:    Beginning   at    an   Iron   pipe   or.    the   Easterly 
right    of   way    line   of    the    Pacific    Highway    an    a    point   which    Is    North    30°    33'    West    280.1 
feet    from    Che    Northwest    corner    of    the    Canyonvllle,    Oregon,    Masonic    Cenetery,    said 
beginning    point    being    1414.2    feet    North    and    4j0.0    feet    East    of    the    quarter    section 
corner    between   Sections    27    and    28,    Township    30   South,    Range    3    West,    Willamette    Merldlir. 
thence    running   North   30°    33'    West    198.2    feet    along   said    highway    line    to   an    Iron   pipe; 
thence    East    236.4    feet    to    an    Iron    pipe;     thence   South    39*   35'    East    216.8    feet    to    an 
Iron    pipe;     thence    South    69°    09'    West    276.0    feet    to    the    place    of    beginning. 

ALSO   EXCEPTING   that    portion  deeded    to   Albert    Guest    and   Ella  May   Guest,    husband    and  wife, 
recorded    September    16,    1948,    file   No.    82438,    described    as:       Beginning   at    a   point    on   the 
North    line   of    the    Canyonvllle    Masonic    Cemetery,    said    beginning    point    being    1175.8    feet 
North    and    908.3    feet    East    of    the    quarter    section    corner    between    Sections    27    and    28, 
Township    30    South,    Range    5   West.    Willamette   Meridian;     thence    running    from    said    beginning 
point    North    0°    31'    West    247    feet,    thence    North   89°    09'    East    200. C    feet;     thence    South   0° 
31'    East    247.0    feet    to    the   North   line   of    said    ccinetery   property,    ther.ce   South   £9*   29' 
West    200.0    feet    to    the    place    of    beginning. 


ALSO    EXCEPTING    that    portion  deeded    to    Albert    Guest    and    Ella  May    Guest,    husband    and    wife, 
recorded    September    16,    1948,    File    No.    82436,    described    as:       Beginning    at    the    Northwest 
corner    of    said    cemetery    to    a    point   which    is    on    the    East    right    of   way    line    of    the    ?a,:Ific 
Highway    and    1173.0    feet    North    and    592.3    feet    East    of    the    quarter    section    corner    between 
Sections    27    and    28.    Township    30   South,    Range    5   West,    Willamette    Meridian;     ther.ce    runrir.j 
North   30°    33'    West    280.1    feet    along    the    Easterly    right   of   way    line  of    the    Pacific   High- 
way   to    a   point;    thence   North   89°    09'    East    451.2    feet;    thence   South   0°    31'    East    247.0 
feet    to    a   point    on    the    North    line  of   said    conetery;    thence   South   89°    29'    'Jest    316.0 
feet    along    the    North    11-e   of    said    cemeter    to    the   point   of   beginning. 


ALSO  EaCcPTINC  that  portion  deeded  to  Sidney  Ward  and  Flo 
recorded  December  19,  1947,  In  Volume  149  Deeds,  Page  588 
an  Iron  pipe  on  the  west  line  of  the  James  Clark  Donation 
30  South,  Range  5  West,  Wlllaraette  Meridian;  said  beglnnl 
of  an  iron  bar  set  ac  the  Northwest  corner  of  Sections  27 
running  South  88*  56'  East  391.0  feet  to  an  iron  pipe  at 
Highway;  thence  South  28°  53'  East  231.0  feet  along  the  s 
on  the  Sorch  line  of  the  Russell  property,  chence  North  8 
fence  line  to  an  Iron  pipe  at  the  Southwest  corner  of  the 
along  a  fence  line  200  feet  to  the  place  of  beglnnln,  and 
ship    30    South,    Range    5   West,    Willamette    Meridian,    Douglas 


rence    L.    Ward,    husband    and   wife 
.    described    as:       Beginning   at 
Land    Claim   No.    51,    in  Township 
ng  point    being    1275.0   feet   Sout 
,    said    township    and    range;    then 
the  'Westerly   line   of    the   Pacifi 
aid   highway   line   to   an  iron  pic 
*   56'    West   517    feet    along   a 
Swanson   property,    thence   North 
situated    in    Sections    27,    Town- 
County,    Oregon. 


continued . 


(    Page    -1-    ) 


94-106    96-14 


414 


BOOK  902  pj(;f435 


ALSO  EXCEPTING  chac  portion  conveyed  Co  the  State  of  Oregon,  by  and  through  its 
State  Highway  Commission,  as  recorded  In  Volume  188,  Page  254,  De«d  Records  of 
Douglas  County,  Oregon,  described  as  a  parcel  of  land  lying  In  the  Northuest  quarce- 
of  Che  Northuest  quarter  (NWkNUH;)  of  Section  27,  Township  30  South,  Range  5  West, 
U.M..  Douglas  Councy,  Oregon,  and  being  a  portion  of  the  following  described  properc 
chat  tract  of  land  which  was  conveyed  by  chac  cercain  deed  to  NIc'k.  J.  Mever,  et  al 
recorded  in  Book.  160,  Page  496  of  Douglas  Councy  Records  of  Deeis.   The  said  parcel 
being  described  as  follows: 

A  triangular  piece  of  ground  being  all  chac  part  of  che  above  described  property 
lying  Uesc  of  che  Easterly  right  of  way  line  of  the  present  Pacific  Highway. 

AI.SO  EXCEPTING  that  portion  sold  to  0.  D.  and  Anna  Havely,  as  recorded  1.-.  Volune  192, 
Page  340,  Deed  Records  of  Douglas  County,  Oregon,  described  as  foilcws; 
Beginning  at  a  point  on  the  Ncrth  line  of  the  Canyonvllle  Masonic  Cer-.etery.  said  be- 
ginning point  being  1175-8  feet  North  and  1108.3  feet  East  of  che  quarter  section  cor 
between  Sections  27  and  28,  Township  30  South,  Range  5  West,  Uilli.-ec:e  Meridian,  sai 
point  being  the  Southeast  corner  of  che  lands  sold  co  Alberc  Guest  and  Ella  May  Cues: 
husband  and  wife,  as  recorded  Sepceniber  16,  1948,  Recorder's  No.  32433  of  the  Deed  Re 
of  Douglas  Councy;  thence  North  0°  31'  Ueat  112  feet;  thence  North  89°  09'  East  380  f 
thence  South  11°  30'  East  112  feet  to  a  point  on  che  North  line  of  said  ccsetery  pro?, 
thence  South  89°  29'  West  along  said  ceroecery,  masorici ,  line  400  feet  to  the  point  of 
beginning,  in  Section  27,  Township  30  South,  Range  5  West,  Ullla.-:iette  Meridian,  Dougl: 
County,  Oregon. 

ALSO  EXCEPTING  chat  portion  sold  to  Robert  H.  Young  and  wife,  as  recorded  in  VolL=:e  25 
Recorder's  So.  222404,  Deed  Records  of  Douglas  County,  Oregon,  described  as  follows: 
Beginning  at  a  3/4"  pipe  at  the  Northeast  corner  of  property  described  in  deed  to  Robe 
H.  Young  and  Alice  Joanne  Young,  husband  and  wife,  as  recorded  che  lOth  day  of  Nove.-:be 
1951,  in  Volume  200  at  page  442,  Recorder's  No.  131152  of  the  Deed  Records  of  Douglas 
County,  Oregon;  thence  South  89°  09'  West  along  che  Norch  line  of  said  Young  property 
110  feec  Co  a  polnc  marked  by  a  3/4"  pipe;  thence  NoVth  0'  31'  West  50  feet  to  a  point 
■marked   by  a  3/4"  pipe;  thence  North  89°  09'  East  101  feet  to  a  point  marked  by  a  3/4" 
pipe;  thence  South  11°  25'  East- to  the  place  of  beginning,  the  Northeast  corner  of  pro 
erty  described  In  deed  to   the  said  Youngs  wherein   0.  D.  Havely  and  Anna  Havely  were 
the  grantors  all  in  Section  27,  Township  30  South,  Range  5  West,  Wlllsnecte  Meridian, 
Douglas  County,  Oregon. 

The  above  property  being  situated  in  Section  27,  Township  30  South,  Range  5  West,  Will- 
araecce  Meridian,  Douglas  Councy,  Oregon. 

PARCEL  2 


BEGINNING  on  the  Norch  line  of  che  Canyonvllle  Masonic  Cemetery,  said  beginning  point  t 
1175.8  feet  Norch  1108.3  feec  East  of  che  quarter  secclon  corner  ber-een  Seccions  27  ar 
28,  Township  30  South,  Range  5  Uesc,  Willamette  Meridian,  said  polnc  being  che  Southesi 
corner  of  the  Guest  propercy  as  recorded  Sepcember  16,  1948,  Recorder's  No.  82438,  of 
Deed  Records  of  Douglas  Councy,  Oregon;  chence  Norch  0*  31'  West  112  feec;  thence  Norch 
89*  09'  East  270  feec  Co  a  polnc  marked  by  a  3/4"  pipe;  chence  South  11°  30"  East  112 
feet  CO  a  point  marked  by  a  3/4"  pipe  on  the  North  line  of  said  Ceaetery  property  South 
89*  29'  West  along  said  Masonic  Cemtery  North  line  270  feet  to  the  poinc  of  beginning, 
in  Section  27,  Township  30  South,  Range  5  Wesc,  Willamecce  Meridian,  Douglas  Councy, 
Oregon 

conclnued 
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TOCFIHF.R  WITH  an  eaaemenc  for  the  purpose  of  Installing  and  matncaJnlng  a  2"  u^cer 
transmlssinn  pipeline  and  pump  for  the  pumping  &  tran6mls9lon  of  water  t'rora  Canyon  Creek  to 
i  for  the  benefit  of  lands  of  the  grantees  lying  Westerly  of  the  West  end  of  said  easement 
over  and  .Tcross  a  strip  of  land  six  feec  In  uidch,  the  Northerly  line  of  which  is  described 
ad  follows,  to  wit: 

Beginning  at  a  point  which  is  South  87°  00'  East  237.6  feec  and  South  83°  00'  East 
400.0  feet  and  South  41°  46'  East  735.9  feet  from  the  Section  Corner  common  to  Sections  21, 
22,  27  &  2a,  of  Township  30  South,  Range  5  West,  Willamette  Meridian,  Douglas  County,  Oregon 
which  beginning  point  Is  marked  by  an  iron  pipe;  thence  North  62'  06'  East  420.2  feet  to  a 
3/4"  iron  pipe;  thence  continuing  North  62°  06"  East  60.2  feec  to  the  s.iid  Canyon  Creek. 
TO  HAVE  4  TO  HOLD  the  said  easement  unco  the  said  grantees,  chelr  heirs  i  assigns  forever. 
The  ahove-ldentlf led  water  transmission  line  shall  be  burled  not  less  than  two  feec  from 
the  surr'si-o  of  the  ground  as  shall  any  electrical  transmission  11-ne  for  the  operation  of  « 
pump  at  t)ir  end  of  the  easement  area  on  the  bank  of  said  Canyon  Creek. 

The  above  described  easement  vas  modified  by  instrument,  Modification  of  Easement,  dated 
June  27,  1978  and  recorded  August  3,  1978  in  Book  686,  Page  510,  Recorder's  No,  78-15087 
records  of  Douglas  County,  Oregon. 


SUBJECT  TO; 

(1)  The  rights  of  the  public  in  and  to  that  portion  of  the  premises  herein 
described  lying  within  the  limits  of  public  roads  or  highways. 

(2)  Easement  for  ingress  and  egress,  and  other  uses  apparent  upon  the  ground, 
over  the  Southerly  portion  of  the  vacated  Stage  Coach  Road   County  Road  No.  172, 

as  disclosed  by  Minor  Land  Partitions  No.  3-112  and  6-93  as  on  record  in  the  County 
Surveyor's  Office  of  Douglas  County,  Oregon. 

(3)  Ea.scmcnc,  created  by  Instrument,  including  the  terms  and  provisions  thereof 
In  favor  of  the  Pacific  Telephone  and  Telegraph  Company,  for  poles,  wires  and 
fixtures,  as  recorded  In  Volume  84,  Page  132,  of  the  Deed  Records  of  Doviglas 
County,  Oregon. 

(4)  Easements  created  by  Instruments,  including  the  terms  and  provisions  thereof, 
in  favor  of  the  California  Oregon  Power  Company  for  pole  1 Inps  for  transmission  of 
electricity  and  relatfd  facilities  as  recorded  U\   Volume  100,  Page  325;  Volume  151, 
Page  232;  Volume  133,  Page  343;  Volume  223.  Page  632;  and  Volume  291,  Paee  898, 
records  of  Douglas  County .Oregon . 

(5)  An  easement  created  by  Instrument,  including  the  tenrs  and  provisions  thereof,  in 
favor  of  Pacific  Power  and  Light  Company. for  electric  transmissian,  and  distribution 
lines,  as  recorded  in  Book  570,  page  898,  recorder'-s  #75-6565,  records  of  Douglas 
County,  Oregon. 

(6)  An  easement  created  by  instrument,  inc luding,  che  cerms  and  provisions  thereof, 
in  favor  of  California-Pacific  Utilities  Company,  a  corporation,  far  constructing 
and  maintaining  telephone  lines  and  poles,  as  Recorded  in  book  596,  page  263, 
recorder's  ^75-5029,  records  of  Douglas  County,  Oregon. 

(7)  Limited  access  provisions  contained  i-n  deed  to  the  State  of  Oregon,  by  and 
through  lea  State  Highway  Comml.islon.  provides  that  no  right  or  easement  of  right 

of  access  to,  from  or  across  the  State  Highway  other  than  expressly  therein  provided 
for  shall  attach  to  the  abutting  property  as  recorded  l-ll-Sl  in  Volume  188,  Page  254, 
Records  of  Douglas  County,  Oregon. 

(8)  Dividing  Line  Agreement  recorded  9-20-83  in  Book  860,  Page.|84,  Ketwcen  the  Estate 
of  Edith  L.  Allen  and  Charles  C,'  Allen;  and  Isabelle  C.  Grunsc,'  affectl-ng  the 
Northeasterly  line  of  subject  property. 

The  same  line,  being  a  part  of  the  Northeasterly  line  of  the  property,  has  cwo 
different  bearings  in  the  public  record;  according  to  a    Boundary  Deed  Recorded  in 
Volume  249,  Page  261,  from  Lyman,  et  ux,  to  Allen,  et  ux. 

(Page  -3-  ) 
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.  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians 

Sue  Shaffer   Chairman  Stephen  R.  Jackson 

Wallace  Rondeau  Jr.,  Vice  Chairman  George  T   Rondeau 

Tom  Rondeau,  Secretary  G       j^^^^^^ 

James  Estabrook,  Treasurer  Robert  Van  Norman 

Leiand  Van  Norman  Shirley  Roane 
Dan  Courtney 

July  21,  1995 


Senator  John  McCain,  Chairman 
Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Bldg. 
Washington,  D.C.  20510-6450 

Senator  Daniel  K.  Inouye,  Vice  Chainnan 
Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Bldg. 
Washington,  D.C.  20510-6450 

Dear  Senators  McCain  &  Inouye: 

I  appreciate  the  opportunity  to  address  S-487  and  to  make  the  statement  for  our  tribe  that:  THE 
INDIAN  GAMING  REGULATORY  ACT  (IGRA)  DOES  WORK. 

Ours  is  a  small  tribe  in  southwest  Oregon  whose  treaty  was  ratified  on  April  12,  1854,  however, 
even  with  a  ratified  treaty  this  tribe  was  ignored  by  the  federal  government  from  the  time  of  the 
Rogue  Indian  Wars  of  1855-56  until  federal  "recognition"  was  passed  December  29,  1982.  (I 
maintain  that  our  treaty  recognized  this  tribe).  Although  receiving  no  services  we  were  named 
in  HCR  108,  more  commonly  known  as  the  Termination  Act. 

After  our  "recognition"  we  were  able  to  buy  back  28  acres  of  land  which  is  located  about  6 
miles  from  where  our  treaty  was  signed.  This  land  was  in  reservation  status  before  the  passing 
of  IGRA. 

After  about  four  years  of  struggle  to  get  financial  backing  we  finally  obtained  a  Bureau  of  Indian 
Affairs  direct  loan  to  open  the  bingo  hall. 

This  tribe  negotiated  the  first  Class  ID  Tribal/State  Gaming  Compact  in  the  State  of  Oregon, 
signed  on  October  2,  1992.  On  April  28,  1993  we  opened  our  gaming  center  with  the  video 
terminals.  We  now  employ  200  people  in  an  area  of  high  unemployment  and  have  been  able 
to  furnish  all  employees  with  a  good  health  plan.  Our  planning  includes  expansion  of  the 
present  facility,  a  hotel,  a  much  needed  convention  center  and  various  smaller  businesses  on  the 
property. 

2400  Slewart  Parkway.  Suite  #300 

Roseburg,  Oregon  97470 

(503)  672-9405 
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We  have  been  extremely  frugal  with  our  gaming  income,  building  for  the  future  at  the  same  time 
assisting  tribal  members  whenever  possible.  After  the  expansion  is  completed  our  projections 
are  that  there  will  be  a  total  of  600  jobs  on  the  property.  Although  our  treaty  called  for  a 
reservation,  we  were  never  granted  one.  What  property  we  have,  and  what  we  will  acquire  will 
be  by  purchase,  with  no  natural  resource  or  residency  reservation,  gaming  has  been  our  only 
salvation. 

Contrary  to  what  those  who  oppose  Indian  Gaming  would  have  you  believe,  there  have  been  no 
unpleasant  incidents  at  the  gaming  center.  The  Tribe  has  taken  the  utmost  precautions  to  protect 
our  integrity  at  all  times  and  we  maintain  excellent  relationships  with  our  surrounding 
communities.  I  refer  you  to  the  enclosed  letters  and  newspaper  editorial.  This  tribe  knows  from 
experience  that  we  can  be  good  neighbors  and  partners  to  promote  the  common  good  of  all  our 
citizens. 

We  support  the  concept  of  S-487,  realizing  that  it  may  be  necessary  to  make  some  changes. 

In  closing,  I  wish  to  extend  thanks  from  the  Cow  Creeks  to  both  of  you  and  for  your  many  years 
of  work  on  the  Senate  Committee  and  your  dedication  to  the  rights  of  Indian  people. 

Sincerely, 

Sue  M.  Shaffer 
Chairman 
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BOARD  OF  COMMISSIONERS 

DOUG  ROBERTSON  JOYCE  MORGAN  MIKE  WINTERS 

1036  S  E.  Douglas  Ave..  Room  217  •  Roscburg,  Oregon  97470  •  (503)  440-4201 

July  18,  1995 


Sue  Shaffer 

Cow  Creek  Band  of  Umpqua 

Tribe  of  Indians 
2400  NW  Stewart  Parkway 
Roseburg,  OR  97470 

Dear  Sue: 

The  Douglas  County  Board  of  Commissioners  would  like  to  take  this 
opportunity  to  point  out  some  of  the  numerous  benefits  provided  to 
Douglas  County  by  the  Cow  Creek  Gaming  Center  complex,  and 
specifically  the  cooperative  spirit  of  the  Cow  Creek  Indians 
organization  in  general. 

The  Gaming  Center  itself  has  had  a  tremendously  positive  impact  on 
the  county.  It  is  located  in  an  area  of  southern  Douglas  County 
that  has  experienced  a  high  degree  of  economic  hardship  for  a 
variety  of  reasons.  The  construction  of  the  project  itself  created 
a  significant  amount  of  economic  activity;  and  since  its  opening, 
the  area  has  hosted  thousands  of  enthusiastic  visitors  that 
otherwise  would  not  have  spent  time  or  resources  in  Douglas  County. 

The  Cow  Creek  endeavors  have  consistently  demonstrated  a 
cooperative  attitude  in  participating  in  a  variety  of  projects. 
They  have  been  a  cooperating  partner  with  the  county  in  several 
public  works  projects  in  the  area  as  well  as  working  with  the  City 
of  Canyonville  on  specific  concerns  related  to  physical 
infrastructure . 

We  have  consistently  found  the  Cow  Creek  organization  to  be 
energetic,  innovative,  and  cooperative  in  their  approach  to  a  wide 
variety  of  challenges  that  they,  and  we  have  faced  as  the  pressures 
of  development  have  become  more  pronounced. 

We  are  looking  forward  to  their  continued  success  and  the  benefits 
they  will  bring  to  the  citizens  of  Douglas  County. 


Michael  J.  ciJlnters,  Commissioner 


letter a. dm 
cowcreek.end 
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CITY  HALL 


PHONE  (503)  839-4258    FAX  (503)  839-4680  «> 


July   17,    1995 


CITY  OF  CANYONVILLE 


P.O.  BOX  765,  CANYONVILLE,  OREGON  97417 


To  Whom  It  May  Concern: 

As  Mayor  of  Canyonville  I  would  like  to  take  this  time  to 
let  you  know  that  the  City  of  Canyonville  is  pleased  :.  o  have 
the  Cow  Creek  Tribe  of  the  Umpqua  Indians  as  close 
neighbors.  At  a  time  of  economic  decline,  due  to  the 
drastic  downturn  in  the  lumber  industry,  their  business 
ventures  have  been  a  boost  to  the  local  economy.  With  the 
creation  of  new  jobs  many  families  are  able  to  stay  in  our 
community  rather  then  to  seek  work  elsewhere. 

The  Cow  Creek  Tribe  of  Indians  have  been  a  great  support  to 
the  local  community.  They  have  contributed  to  the  local  and 
regional  historical  events  in  financial  and  physical  terms. 
They  been  have  a  driving  force  behind  the  fundraising  for, 
and  bringing  the  focus  on,  the  Applegate  Trail  Celebration 
in  Southern  Oregon.  They  have  also  made  scholarships 
available  to  graduating  seniors  in  this  area  who  were  in 
need  of  financial  help  to  further  their  education. 

The  Tribe  has  also  contributed  financially  to  the  City  of 
Canyonville ' s  current  water  improvement  project.  It  was,  in 
part,  their  contribution  that  helped  to  assure  this  city  the 
additional  necessary  funds  to  see  this  much  needed  project 
become  a  reality. 

The  Cow  Creek  Indians  have  donated  assistance  financially 
and  physically  to  the  local  Chamber  of  Commerce.  With  the 
combination  of  the  Forest  Service,  the  Cow  Creek  Indians  and 
the  Canyonville  Chamber  of  Commerce  brochures  were  designed 
and  produced  to  attract  traveler  to  our  area.  Tourism  is 
very  important  to  the  economic  health  of  our  town. 

We  feel  that  the  Cow  Creek  Tribe  of  the  Umpqua  Indians  have 
been  and  will  continue  to  be  a  very  positive  force  in  our 
community . 

:erely 


Sjjacereiy,        -    ^ 

David  F.  Hill, 
Mayor 


DFH:kch 


OREGON  RELAY  SERVICE  1-800-735-2900  (TT/VOICE) 
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July    20,     1995 


CHAMBER  OF  COMMERCE 

P.O.  Box  1028,  Canyonville,  Oregon  97417 


To  Whom  it  may  concern: 

The  Canyonville  Chamber  of  Commerce  would  like  to  acknowledge 
the  Cow  Creek  Tribe  of  the  Umpqua  Indians  for  all  that  they  have 
done  and  are  doing  for  our  Chamber  and  our  community.   They  work 
and  contribute  so  much  and  so  few  people  have  knowledge  of  what 
actually  is  being  done  for  us. 

The  community  is  in  the  middle  of  a  timber  depressed  area,  we 
are  working  to  diversify  and  take  advantage  of  other  opportun- 
ities that  may  be  open  to  us.   One  of  those  being  tourism. 
The  Cow  Creek  gaming  Center  is  drawing  many  people  to  our  area. 
The  community  is  working  with  the  gaming  center  to  draw  those 
tourists  to  the  downtown  area.   Financial  backing  for  printing 
brochures  along  with  actual  help  in  selling  tickets  for  fund 
raisers  has  helped  the  chamber  reach  several  goals  so  far. 

Our  community  has  lost  many  jobs  due  to  the  the  depressed  timber 
industry.   The  Cow  Creek  Gaming  Center  has  been  able  to  expand 
and  offer  jobs  to  several  of  those  displaced  timber  works. 

They  like  so  many  other  businesses  in  town  have  contributed  to 
the  schools.  Lions  Club,  S.  Umpqua  Historical  Society,  Pioneer 
Days,  City  of  Canyonville,  just  to  name  a  few.   Working  with 
the  other  organizations  in  town  they  were  instrumental  in  making 
Canyonville  the  site  of  the  Douglas  County/Applegate  Trail  Kiosk, 
The  kiosk  will  be  a  draw  for  tourist  for  many  years  to  come. 

The  Chamber  looks  forward  to  their  continued  support  and  most 
favorable  working  relationship  with  us.   Working  together  will 
be  beneficial  to  Canyonville' s  future  as  well  as  the  Cow  Creek 
Tribe  of  the  Umpqua  Indians. 


Sincerely, 


■  r//  [L  (jJ^C^, 


Mike  Wiggs 

President/Canyonville  Chamber  fo  Commerce 
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City  of  Myrtle  Creek 


207  NW  Plc»uu,  r.  O.  Box  940  •  Myrtle  Cmk.  OR  974)7 
rhont:  )03/ai3-3171,  Faxi  }034«3-«690 


ZO  July  1995 

To  Whom  It  May  Concern, 


Over  the  past  few  years  the  Cow  Creek  Tribe  of  Umpqua  Indians  has 
been  an  active  and  positive  influence  here  1n  South  Douglas 
County.   Their  contributions  to  the  local  ar&a    have  been  many  and 
varied  throughout  those  years,  supporting  scholarships,  helping 
with  projects  designed  to  lure  tourists  and  financially  aiding 
local  improvements  of  nearby  communities.   Thoy  are    an  Integral 
part  of  our  extended  community. 

It  1s  Interesting  to  note  that  the  advent  of  their  gaming 
activities  has  not  only  brought  an  Influx  of  tourists  to  the  area 
but  1s  directly  providing  Jobs  to  residents  of  nearby 
communities.   This  in  an  srea    depressed  bv  the  loss  of  timber 
related  work!   As  their  success  in  this  endeavor  progresses  so 
does  their  participation  in  community  affairs  and  with  no 
detrimental  effect  to  the  locality. 

The  City  of  Myrtle  Creek  Is  happy  to  endorse  have  the  Cow  Creek 
Tribe  of  Umpqua  Indians  as  neighbors. 


Sincerely, 


Bob  Cotterell 
Mayor 
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July    20,    1995 


City  of  Roseburg 

^^^^^g  Visitors  & 
^^^F^  Convention 
Bureau   ==5= 


To  Whom  it  May  Concern, 


I  am  writing  from  the  Roseburg  Visitor  and  Convention  Bureau  on 
behalf  of  my  involvement  with  the  Cow  Creek  Gaming  Center  in 
Canyonville.  The  Center  has  been  very  involved  in  community 
projects  that  effect  all  of  Douglas  County.  They  have  participated 
in  community  projects  and  special  events,  both  in  staff  tine 
allocated  to  participate  and  financial  donations. 

In  1994  the  Tourism  Development  Committee  of  the  Chamber  of 
Commerce  initiated  an  event  to  show  case  our  area  called  the 
Crossroads  Tour.  Staff  time  and  donations  were  received  from  the 
Cow  Creek  Gaming  Center  to  assist  in  this  pilot  event.  They  will 
continue  their  support  in  the  1995  event. 

In  1995  the  Center  participated  in  a  Historical  project.  The 
Applegate  Trail  goes  through  Canyonville  and  the  city  has  been 
chosen  as  the  site  in  Douglas  County  where  a  kiosk  will  be  built 
for  tourists  to  come  through  the  city  and  read  about  the  journey  of 
the  pioneers  150  years  ago,  through  the  area.  There  will  be  seven 
interpretive  signs  on  the  kiosk.  The  Gaming  Center  staff  and  local 
business  people  got  behind  this  project  and  have  raised  funds  and 
donations  "in  kind"  for  the  building  of  the  kiosk.  It  will  be  a 
real  asset  to  the  community,  as  it  will  bring  the  travelers  off  the 
interstate  to  read  about  the  history  of  the  area.  The  Gaming 
Center  was  key  in  the  development  of  this  project  and  is  still 
apart  of  the  process,  as  the  celebration  of  the  150th  year  will  be 
in  1996,  throughout  southern  Oregon. 

It  has  been  a  pleasure  to  work  with  the  staff  and  management  of  the 
Gaming  Center  as  they  participate  in  the  broad  picture  as  community 
members  of  the  geater  Douglas  County  area. 


Sincerely, 


QoL^^M.  ■  Kf-K^ 


(/Jean  M. 
V.&C.B. 


Kurtz  ^ 
Manager 


410  S.E.  Spruce  •  PO  Box  1262  •  Roseburg,  OR  97470  •  (503)  672-9731/(800)  444-9584  •  FAX:  (503)  673-7868 
^-j-f^ 
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Editorial 


Entire  county  can  benefit 
from  Cow  Creeks'  success 


Expansion  plans:  Hotel,  convention 
center,  restaurant  will  bring  in  more  business 

The  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians  has 
major  plans  that  will  make  the  tiny  town  of 
Canyonville  a  big  place  known  throughout  the  state. 

The  Cow  Creeks  last  week  announced  they  will  expand 
their  gaming  center  for  a  second  time  since  opening  a  high- 
stakes  bingo  hall  in  Apnl  1992.  The  latest  expansion  will  in- 
clude a  150-room  hotel,  convention  center  and  restaurant.  It 
will  more  than  triple  the  size  of  the  development  to  95,000 
square  feet. 

Gambling  is  a  lucrative  business  that  can  generate  big  mon- 
ey.' Indian  tnbes'as  sovereign  nations,  are  in  a  unique  posi- 
tion to  capitalize  on  a  growth  industry.  The  Cow  Creeks  rec- 
ognized the  opportunity  and  seized  it. 

Other  tribes  'n  Oregon  are  opening  their  own  casinos,  so 
the  Cow  Creeks  aren't  about  to  sit  still.  The  tribe  eventually 
wants  to  build  a  full  destination  resort,  complete  with  virtual 
reality  theaters  and  other  modem  attractions.  Gambling  will 
remain  the  drawing  card,  but  the  business  will  cater  to  those 
who  don't  want  to  take  a  shot  at  making  feme  easy  money. 

With  strong  management,  a  high-visibility  location  on  In- 
terstate 5  and  a  focus  on  the  future  instead  of  the  past,  the 
Cow  Creeks  should  enjoy  continued  success.  They  will  re- 
main at  the  head  of  the  pack,  not  lost  in  the  dust  toward  the 


The  Cow  Creeks'  success  will  trickle  through  the  entire 
community.  When  the  expansion  is  finished  next  year,  the 
business  will  employ  more  than  300  people,  making  it  one  of 
the  larger  employers  in  Douglas  County. 

Although  most  of  the  jobs  won't  pay  top  wages,  they  will 
help  stabilize  an  economy  where  timber  used  to  be  the  only 
major  industry.  Tourism  will  never  replace  wood  products  as 
the  county's  economic  locomotive,  but  it  will  have  a  larger 
role  in  tomorrow's  economy.' 

The  tribe's  emerging  focus  on  family  entertainment  will 
mesh  well  with  other  notable  tourist  attractions  in  Douglas 
County,'  such  as  Wildlife  Safari  and  Salmon  Harbor. 

The  Cow  Creeks  seek  a  broader  partnership  with  the  com- 
munity. Last  Saturday,  the  tribe  donated  54,000  to  help  pro- 
vide county  students  with  scholarships  to  Umpqua  Communi- 
ty College  while  Capital  Gaming  International,  the  tribe's 
management  company,  contributed  another  $5,000.  The 
county  benefits  both  from  the  jobs  provided  and  these  contri- 
butions to  community  projects. 

There  may  be  disputes  over  the  pros  and  cons  of  gambling 
and  whether  the  Cow  Creeks  should  enjoy  tax-exempt  status. 
But  there  should  be  no  disagreement  over  the  value  of  the 
gaming  center. 

The  Cow  Creek  Indian  Gaming  Center  is  a  success  story  of 
which  the  entire  county  can  bf  proud. 


Unsigned  editorials  represent  the  opinion  o/The  News-Review    editorial  board: 
.'  '[■    Publisher  Ron  Stewart,  Editor  Bart  Smith  and  City  Editor  S      vn  Vestal. 


fi.fi.  S--3-^S 
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Spokane    Tribe    of    Indians 

P.O.  Box  100  -  Wellpinit,  WA  99040  -  Ph.  (509)  258-4581/838-3465 

CENTURY    OF   SURVIVAL 
1881  -  1981 


Statement  of 
Vice-Chairman  John  Kief fer 

before  the 

Committee  on  Indian  Affairs,  United  States  Senate 

on  S.  487  - 

The  Indian  Gaming  Regulatory  Act  Amendments  of  1995 


Since  1991,  the  Spokane  Tribe  has  encouraged  members  of  Congress  to  enact 
corrective  legislation  to  cure  potential  defects  in  IGRA,  which  have  allowed  states 
hostile  to  tribal  gaming  to  hide  behind  10th  and  11th  Amendment  challenges  rather 
than  deal  fairly  with  Tribes.  The  Spokane  Tribe  applauds  the  efforts  of  the 
bipartisan  leadership  of  this  Committee  in  its  sincere  and  evident  effort  to  remedy 
this  problem.  The  Spokane  Tribe  formally  supports  and  endorses  H.R.  1578,  which 
has  much  in  common  with  S.  487.  The  two  bills  share  common  goals  and  objectives. 
In  particular,  H.R.  1578's  mediation  process  should  be  seriously  considered  as  the 
proper  approach  that  Senator  McCain  asked  to  be  developed  at  the  July  25  Hearing. 
Rather  than  repeat  past  testimony,  the  Spokane  Tribe  submits  this  statement  to 
discuss  a  few  key  points  that  are  critical  to  your  current  deliberations,  and  should  be 
seriously  considered  as  the  mark-up  session  on  S.  487  proceeds. 

The  Spokane  Tribe  is  uniquely  situated  as  the  only  non-compacted  Class  III 
tribal  gaming  operation  that  is  operating  under  the  protection  of  a  federal  court 
order.  At  the  heart  of  the  equity  argument  that  resulted  in  the  Ninth  Circuit's 
Emergency  Order  was  the  Spokane  Tribe's  contention,  that  regardless  of  the  courts' 
resolution  of  10th  &  11th  Amendment  challenges.  Congress  did  not  intend,  and 
federal  courts  cannot  interpret  IGRA  in  a  manner  that  allows  states  to  preclude 
tribes  of  their  sovereign  gaming  rights  by  simply  refusing  to  negotiate  in  good  faith, 
or  by  refusing  to  consent  to  the  jurisdiction  of  the  federal  courts.  The  Spokane  Tribe 
has  made  every  effort  for  IGRA  to  work,  but  Washington  State  defiantly  refuses  to 
consent  to  the  procedures  set  down  by  this  Congress  in  1988.  The  Ninth  Circuit's 
Emergency  Order  allows  the  Tribe  to  continue  its  gaming  operation  while  the  legal 
issues  are  being  resolved  in  the  courts. 

In  the  fifteen  months  since  the  entry  of  the  Ninth  Circuit's  Order,  the  Tribe 
has  employed  over  500  directly,  opened  the  Wellpinit  branch  campus  of  the  Salish- 
Kottenai  College,  established  a  marina  and  RV  park,  greatly  increased  funding  of 
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health  and  human  service  programs,  estabhshed  an  educational  endowment  fund 
for  tribal  scholarships,  renovated  administrative  facilities.  The  Tribe  continues  to 
upgrade  its  gaming  operations  and  expand  its  regulatory  infrastructure.  All  this  has 
been  accomphshed  without  outside  management  or  financing.  But  the  Ninth 
Circuit  Order  is  only  a  temporary  remedy;  the  Spokane  Tribe,  and  all  tribes  deserve 
the  certainty  needed  to  make  long-term  capital  investments  to  accomplish  the  goals 
of  the  1988  Congress,  to  establish  economic  development,  tribal  self-sufficiency,  and 
strong  tribal  government. 

Currently,  in  the  string  of  legislative  issues  surrounding  IGRA,  the 
discussion  has  focused  on  three  issues  that  remain  largely  unresolved:  (1)  How  to 
appropriately  amend  IGRA  so  that  states  may  no  longer  thwart  the  compacting 
process  by  hiding  behind  10th  &  11th  Amendment  or  other  technical  challenges  to 
IGRA;  (2)  How  to  preserve  the  "scope  of  games"  standard  set  forth  in  Cabazon:  and 
(3)  How  to  implement  federal  safeguards  to  assure  that  effective  regulation  is 
properly  in  place. 


(1)        How  to  appropriately  amend  IGRA  so  that  states  may  no  longer 
thwart  the  process  by  hiding  behind  10th  &  11th  Amendment  or  other 
technical  challenges  to  IGRA 

The  hostility  of  states  towards  the  IGRA  process  should  not  be  rewarded. 
Given  the  lengths  to  which  states  have  broken  the  deal  that  was  made  in  1988,  and 
the  breadth  of  their  constitutional  challenges  to  Congress'  authority  to  require  states 
to  deal  fairly  with  tribes,  there  is  great  cause  and  ample  evidence  that  any  corrections 
to  IGRA  should  exclude  the  states  altogether.  Acknowledging  that  such  an 
amendment  is  not  probable  with  the  current  Congress,  The  Spokane  Tribe  strongly 
recommends  that  this  Committee  review  and  adopt  the  mediation  provisions  set 
forth  in  HR  1578.  Additionally,  S.  487  should  include  a  savings/severability  clause 
that  makes  clear  that  Tribes  may  proceed  with  the  Secretary  if  the  provisions  for 
state  participation  are  thwarted  by  state  legal  challenges. 

HR  1578:  States  May  "Opt  In"  To  Mediation  Process 

The  major  provision  of  the  HR  1578  is  to  bring  an  end  to  the  states' 
constitutional  challenges  to  IGRA.  HR  1578  retains  the  opportunity  for  a  state  to  be 
involved,  and  have  standing  to  mediate  any  disputed  issues,  if  and  only  if,  the  state 
chooses  to  be  involved.  If  the  state  balks  at  its  involvement,  the  Secretary  is 
empowered  to  step  into  the  place  of  the  state  and  bring  compact  negotiations  to  a  fair 
and  final  conclusion.  If  there  is  a  dispute  between  the  parties  over  the  scope  of 
games,  the  issue  may  be  submitted  to  a  declaratory  judgment  action  in  federal  court. 
Other  issues  are  submitted  to  mediation.  The  mediator  can  choose  a  submitted 
compact,  or  may  draft  and  construct  its  own  recommended  compact. 
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Under  HR  1578,  the  mediator  is  specifically  required  to  insure  that  the 
recommended  compact  includes  adequate  standards  regarding  the  integrity  and 
fairness  of  the  games,  and  to  er\sure  that  the  recommended  compact  is  consistent 
with  any  declaratory  judgment  regarding  the  scope  of  the  tribe's  gaming  activities. 

The  state's  consent  under  HR  1578  is  a  prerequisite  for  the  imposition  of  any 
regulatory  responsibilities  on  the  state.  The  state's  participation  is  wholly  and  solely 
voluntary. 

Comparison  of  HR  1S78'8  Mediation  Approach  with  Other  Alternatives 

When  compared  to  the  current  language  of  S.  487  as  well  as  the  two 
alternatives  suggested  by  Senator  McCain  at  the  July  25  Hearing,  HR.  1578  does  the 
best  job  of  meeting  the  states'  concern  of  meaningful  involvement,  and  does  the 
best  job  of  avoiding  or  mirumizing  the  effect  of  a  new  round  of  legal  challenges  by 
the  states. 

Under  S.  487  as  drafted,  the  States  are  correct  when  they  say  that  tribes  may 
proceed  to  the  Secretary  even  if  the  state  is  otherwise  willing  to  agree  to  mediation 
or  arbitration.  In  contrast,  under  H.R.  1578,  the  states  may  assert  their  interests  in  a 
meaningful  way.  Both  the  states  and  the  tribes  are  subject  to  the  fair  decision  of  an 
objective  third  party  mediator.  In  no  event  will  the  mediator  or  Secretary  impose 
regulatory  responsibilities  upon  unconsenting  states. 

The  mediation  approach  taken  in  HR  1578  stands  a  greater  likelihood  of 
withstanding  constitutional  challenges  than  the  binding  arbitration  provisions  of 
Senator  McCain's  proposed  "alternative  #1."  It  is  grudgingly  that  the  Tribe  give  any 
credence  to  the  states'  10th  Amendment  challenge,  which  the  Tribe  believes  will 
ultimately  and  appropriately  be  rejected  by  the  courts.  However,  it  is  important  to 
understand  the  breadth  of  the  states'  legal  argument  before  crafting  litigation  to 
stand  up  to  the  legal  challenge.  The  states  argue  to  the  federal  courts  that  any 
provisions  that  allow  states  to  choose  between  two  undesired  options,  or  gives  a 
third  party  authority  that  is  binding  upon  a  state,  violates  the  10th  Amendment. 
The  states  refer  to  the  choice  between  two  undesired  alternatives  as  "a  Hobson's 
Choice."  The  State's  argue  that  "a  Hobson's  choice"  is  really  no  choice.  The  decision 
whether  to  enter  into  binding  arbitration  as  proposed  in  "Alternative  #1"  is 
certainly  prey  to  such  an  attack.  Further,  the  authority  of  the  arbitrator  to  impose  a 
regulatory  responsibility  upon  an  unconsenting  state,  stands  even  above  the  current 
IGRA  as  directly  compelling  state  participation,  in  arguable  violation  of  the  10th 
Amendment.  In  contrast,  HR  1578  allows  the  Secretary  to  proceed  unless  the  state 
does  opt  in,  and  even  then,  the  mediator  cannot  compel  a  state  to  assume  any 
regulatory  responsibilities.  Those  responsibilities  that  states  refuse  to  accept  would 
be  delegated  to  the  Secretary,  the  NIGC,  or  to  the  tribal  regulatory  agency. 

It  is  important  for  the  Committee   to  draft  language  that  avoids  or 
moots  the  impact  of  the  states'  legal  challenges  to  IGRA.  The  current  IGRA  is  likely 
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to  ultimately  prevail  against  the  10th  &  11th  Amendment  challenges,  or 
alternatively  all  of  IGRA  will  be  struck  down,  and  Cabazon  will  be  the  law  of  the 
land.  Despite  the  better  merit  of  the  tribes'  legal  position,  states  have  been  successful 
in  using  their  legal  challenges  to  thwart  IGRA's  good-faith  negotiation  provisions 
and  greatly  delay  the  resolution  of  the  legal  issues.  A  war  of  attrition  is  going  on; 
states  wear  down  tribes  into  accepting  deals  that  are  far  less  than  what  tribes  are 
entitled  to  under  IGRA.  This  Committee  must  accept  that  many  of  the  tribal-state 
compacts  in  the  Federal  Register,  including  most  involving  Washington  State,  are 
products  of  coercion  and  duress,  not  products  of  good  faith  bargaining.  Hence,  any 
new  amendment  should  be  crafted  to  prevent  states  from  resorting  to  these  bad- 
faith  tactics.  Even  the  optional  mediation  approach  of  HR  1578,  however,  is  prone 
the  "Hobson's  choice"  argument.  However,  a  savings/severance  clause  may  be 
specifically  drafted  to  empower  the  tribes  and  Secretary  to  proceed  with  the  compact 
process  in  the  event  a  state  challenges  the  constitutionahty  of  provisions  allowing 
for  state  participation.  The  Tribe  recommends  specifically  that  S  487  amend  25  USC  § 
2721  to  read: 

In  the  event  that  tiny  section  or  provision  of  this  chapter  or  amendmait  made  by 
this  chapter,  is  held,  invalid,  it  is  the  intent  of  Congress  that  the  remaining 
sections  or  provisions  of  this  chapter,  and  amendments  made  by  this  chapter,  shall 
continue  in  full  force  and  effect.  Specifically,  if  a  section  or  provision  regarding 
state  participation  is  invalid,  it  b  the  intent  of  Congress  that  tribes  and  the 
Secretary  may  conclude  compacts,  to  the  exclusion  of  the  state. 

This  language  should  go  far  to  provide  the  tribes  with  an  effective  remedy  regardless 
of  the  outcome  of  the  states'  constitutional  challenges.  By  itself,  this  should  go  far  in 
causing  states  to  return  to  the  bargaining  table. 

HR  1578's  provisioris  allow  the  Seaetary  to  proceed  if  the  state  does  not  opt 
in.  This  may  be  enough  to  secure  a  remedy  for  the  Tribes.  States  must  accept,  and 
Congress  must  recognize,  the  logical  extension  of  their  arguments  to  the  federal 
courts  may  create  a  legal  situation  wherein  Congress  simply  cannot  develop  a 
structure  that  allows  for  state  participation.  In  such  an  event,  the  current  approach 
of  S  487  may  be  the  only  alternative  that  stands  up  to  constitutional  challenges. 
Short  of  removing  the  state  from  the  process,  HR  1578's  mediation  provisions  are 
the  best  proposals  on  the  table.  The  States'  myopia  on  these  court  challenges  may 
come  back  to  haunt  them;  if  states  are  correct,  the  impact  on  federal  Indian 
legislation  may  be  far-reaching,  including  such  landmark  legislation  as  Public  Law 
280. 

The  Spokane  Tribe  strongly  and  urgently  opposes  any  consideration  of 
deferring  to  state  courts  to  resolve  the  issues  of  "permitted"  gaming,  including 
Alternative  #  2,  submitted  by  Senator  McCain  at  the  July  25  hearing.  Alternative  #2 
would  allow  state  courts  to  impose  their  own  interpretations  of  federal  law.  The 
"scope  of  gaming"  issue  is  discussed  at  greater  length  below.  The  issue  bears  on 
Alternative  #  2,  however.   IGRA  does  not  limit  tribes  to  games  that  are  "permitted" 
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as  a  matter  of  state  law,  but  as  a  matter  of  federal  law  -  The  two  are  fundamentally 
different.  Cabazon  and  its  progeny  have  routinely  and  consistently  held  that  state 
criminal  provisions  that  are  used  to  enforce  a  civil/regulatory  scheme  do  not  take 
games  out  of  Cabazon's  scope  of  permissible  gaming.  Under  Alternative  #2,  tribes 
will  be  at  the  mercy  of  state  legislatures  who  write  their  laws  to  impose  hypocritical 
and  unjustifiable  restrictions  on  gaming,  without  regard  to  the  "public  policy" 
justification  currently  required  by  the  Cabazon  standards.  Under  Alternative  #2, 
States  will  carefully  craft  their  laws  in  ways  that  preserve  the  gaming  market  for 
State  Lotteries  and  well-financed  special  interest  groups,  and  simultaneously 
deprive  tribes  of  economically  viable  games.  Such  an  environment  is 
unconscionable.  Issues  of  federal  gaming  law  should  remain  in  the  federal  courts. 

On  the  merits,  states  should  be  removed  from  the  process,  altogether 

The  Spokane  Tribe  is  in  receipt  of  an  April  28  letter  to  this  Committee  from 
the  Conference  of  Western  Attorneys  General  (CWAG),  opposing  S.  487  for  a  myriad 
of  reasons.  CWAG's  statement  that  "the  process  of  compacting  has  been  significantly 
changed  to  the  substantial  disadvantage  of  states,"  is  astonishing.  The  CWAG  states 
have  deliberately  defied  Congress  and  defied  the  remedial  provisions  of  IGRA.  The 
CWAG  states  have  lead  the  charge  in  challenging  the  constitutionality  of  Congress' 
authority  to  require  states  to  deal  fairly  with  Indian  tribes.  If  states  played  by  the 
rules  of  IGRA,  they  would  have  every  opportunity  to  address  "legitimate  objections 
by  the  states  as  to  the  scope  of  gaming  cillowed,  or  to  other  issues  connected  with 
regulation,  volume  or  similar  concerns."  But  rather  than  take  advantage  of  IGRA's 
forum  to  address  such  objections,  most  of  the  CWAG  states  have  hidden  behind  the 
10th  &  11th  Amendments.  These  unfair  tactics  of  the  states  have  resulted  in  S.  487's 
changes  to  the  compacting  process.  The  states  should  accept  this  necessary 
consequence  of  their  own  bad  acts.  It  is  proper  for  Congress  to  provide  a  remedy  for 
those  tribes  confronted  by  states  hostile  to  IGRA. 

CWAG's  grave  concern  for  "substantial  illegal,  uncompacted  Indian  gaming 
going  on  in  America "  is  disingenuous.  In  every  situation  that  the  Spokane  Tribe 
knows  of,  tribes  who  have  chosen  to  proceed  with  class  in  games  without  a  compact 
have  made  that  choice  only  after  IGRA  negotiations  have  broken  down  and  the 
states  have  defied  the  remedial  provisions  of  IGRA.  The  allegation  that  these 
noncompacted  games  are  illegal  is  made  by  the  same  states  that  currently  are 
arguing  to  the  Supreme  Court  that  IGRA  is  unconstitutional!  The  Spokane  Tribe  is 
concerned  with  the  extrajurisdictional  acts  of  states,  and  is  concerned  with  constant 
threats  of  federal  law  enforcement  which  would  punish  tribes  for  the  states'  bad  acts. 
The  entire  problem  stems  from  the  states'  defiance  of  IGRA.  Every  known  case  of 
uncompacted  Class  HI  gaming  would  be  moot  if  only  the  states  would  either 
negotiate  in  good  faith,  or  consent  to  the  remedial  provisions  of  IGRA.  Similarly,  S. 
487's  provisions  allowing  tribes  to  work  with  the  Secretary  when  the  state  refuses  to 
play  by  the  rules  will  also  moot  the  issue  of  uncompacted  Class  III  gaming. 
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The  record  establishes  that  states  will  resort  to  extraordinary  tactics  to  do 
whatever  is  necessary  to  thwart  Indian  gaming.  The  Tenth  Amendment  challenge 
did  not  pop  up  until  the  District  Court  in  Seminole  11  rejected  the  Eleventh 
Amendment  challenge.  We  can  only  speculate  as  to  what  new  legal  challenges  lie 
ahead.  Washington  State,  after  being  rejected  by  the  Ninth  Circuit  on  the  11th 
Amendment  challenge  to  the  Spokane  Tribe's  litigation,  and  being  rejected  by  Judge 
Nielson's  decision  to  strike  the  compacting  provisions  from  IGRA  as  violating  the 
10th  Amendment,  but  otherwise  allowing  the  Confederated  Colville  Tribes  to 
proceed  without  a  compact,  put  great  and  relentless  pressure  on  the  United  States 
Attorney  to  take  action.  The  legal  proceedings  initiated  by  the  US  Attorney  against 
the  Spokane  Tribe  rejected  Washington  State's  unjust  attempt  to  use  the  US 
Attorney  as  the  instrumentality  of  its  bad  faith,  resulting  in  the  Ninth  Circuit 
issuing  an  Emergency  Order  enjoirung  the  United  States  from  interfering  with  the 
Tribe's  gaming  activities  until  the  esoteric  legal  challenges  are  resolved.  Even,  after 
these  three  defeats,  Washington  State  resorted  to  direct  interference  with  Spokane 
Gaming  by  seizing  a  delivery  of  gaming  equipment  that  was  in  perfect  compliance 
with  the  Ninth  Circuit  Order.  IGRA  provides  for  only  one  avenue  for  a  state  to  have 
jurisdiction  over  tribal  gaming,  and  that  is  to  negotiate  a  compact  in  good  faith.  The 
Spokane  Tribe  will  keep  going  back  to  the  courts  and  beat  down  the  unjust  and 
extrajurisdictional  attacks  agair\st  its  gaming  operation.  But  the  record  is  clear  that 
the  best  way  to  resolve  these  tribal/state  disputes  is  to  remove  the  states  from  the 
process.  The  record  is  clear  that  Tribes  have  made  every  attempt  to  make  IGRA 
work  and  states  have  made  every  attempt  to  defy  Congress  and  undermine  tribal 
sovereignty. 


(2) 


How  to  preserve  the  "scope  of  games"  standard  set  forth  in  Cabazon. 


IGRA  should  and  does  embrace  the  "public  policy"  test  set  forth  in  the 
landmark  Supreme  Court  decision  of  Cabazon  Band  of  Mission  Indians  v. 
Califorr\ia.  S.  487  properly  reaffirms  and  retains  the  Cabazon  criteria.  The  Spokane 
Tribe  submits  that  it  should  provide  the  clarification  that  states  asserted  they  needed 
at  the  front  end  of  the  failed  negotiations  between  NIGA/NCAI  and  NGA/NAAG. 
HR  1578  sets  forth  the  scope  of  gaming  parameters  that  the  negotiation  teams  had 
agreed  to  until  the  NGA  pulled  the  plug  at  the  Tulsa  meeting  in  the  fall  of  1993  and 
conceded  that  the  Governors'  true  agenda  was  to  overturn  Cabazon.  The  language 
in  HR  1578  accurately  characterizes  Cabazon's  public  policy  tests  and  provides  courts 
with  the  guidelines  that  states  asserted  were  so  desperately  needed  when  testifying 
to  this  Committee  in  1992  and  1993.  S.  487  would  be  well-served  to  amend  its 
language,  accordingly. 

CWAG's  characterization  of  the  "spirit  of  IGRA"  to  limit  the  scope  of  tribal 
gaming  is  a  deliberate  and  poorly  disguised  effort  to  rewrite  history.  The  states 
should  not  be  allowed  to  infringe  upon  the  exercise  of  tribal  sovereignty  by 
precluding  a  tribe  from  offering  any  gaming  activity  that  is  otherwise  consistent 
with  the  state's  pubhc  policy.  If  a  state  is  unable  to  justify  to  the  federal  courts  a  well- 
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grounded  public  policy  as  the  basis  for  precluding  a  tribe  from  offering  a  particular 
gaming  activity,  then  the  state  should  lose.  The  states'  explosive  expansion  of  non- 
Indian  gaming,  in  the  forms  of  creative  lotteries,  riverboats,  and  land-based  casinos 
throughout  the  country  has  proper  and  necessary  consequences  in  the  context  of 
IGRA.  The  Cabazon  "public  policy"  test  does  not  allow  states  to  camouflage  policies 
of  hypocrisy,  market  protection,  and  economic  racism. 

In  addition  to  the  CWAG  letter,  the  Spokane  Tribe  has  reviewed  Raymond 
Scheppach's  testimony  on  behalf  of  the  National  Governor's  Association.  CWAG's 
and  NGA's  characterization  of  Rumsey  v.  Wilson  as  conclusive  that  the  states' 
narrow  reading  of  scope  of  games  is  now  "settled  law"  is  disingenuous.  All  but  one 
of  the  numerous  court  cases  under  IGRA  have  embraced  the  Cabazon  public  policy 
test  for  Class  II  and  Class  HI  gaming.  At  the  head  of  that  list  is  the  Second  Circuit 
decision  in  Mashentucket  Pequot  v.  Connecticut.  In  1990,  Connecticut  asked  the 
Supreme  Court  to  review  the  specific  issue  of  whether  Cabazon'  s  pubic  policy  test 
applies  to  Class  HI  gaming.  The  Court  asked  the  Uruted  States  for  its  position.  In  a 
well  reasoned  brief,  the  Solicitor  Genered  defended  the  application  of  the  Cabazon 
criteria.  This  significant  document  has  been  lost  in  much  of  the  recent  political 
discussion  and  should  be  reviewed  before  the  Committee's  mark-up  of  S  487.  A  copy 
of  the  Solicitor  General's  amicus  brief  is  enclosed.  After  receiving  the  Solicitor 
General's  views,  the  Supreme  Court  rejected  Connecticut's  request  for  certiorari. 

Rumsey  is  the  orUy  case  to  apply  a  different  test  for  Class  ni  games.  Several 
California  Tribes  immediately  filed  a  Motion  for  Rehearing  en  banc,  and  in 
December  1994,  the  Ninth  Circuit  issued  a  rare  order  asking  California  to  respond  to 
the  Tribes'  motion.  That  motion  is  still  before  the  court.  Further,  even  under  the 
narrower  definition  of  "permitted"  gaming  in  Rumsey.  there  is  compelling 
argument  that  California's  liberal  gaming  laws  entitle  the  Tribes  to  conduct  a  great 
variety  of  viable  machine  games.  Just  this  week,  on  July  26,  a  California  Appeals 
Court  issued  an  amended  decision  affirming  that  the  California  Lottery  can  play  the 
functional  equivalent  of  a  slot  machine,  in  Western  Telecon  v.  California  State 
Lottery.  If  the  Ninth  Circuit  were  to  deny  the  Tribes'  pending  motion,  the  decision 
will  be  appealed  to  the  Supreme  Court,  and  the  Tribes  will  ask  the  Solicitor  General 
to  advocate  the  exact  same  position  it  advocated  in  Mashentucket  Pequot  in  1990.  It 
is  quite  premature  for  the  states  to  conclude  that  Rumsey  is   settled  law. " 

The  results  of  the  court  cases  in  Cheyenne  River  and  Coeur  d'Alene 
referenced  in  the  CWAG  letter  demonstrate  that  IGRA  does  provide  states  with  an 
adequate  forum  to  address  "legitimate  objections."  All  CWAG  states  are  well- 
advised  to  work  within  that  forum,  but  many  still  refuse  to  do  so.  Cheyenne  River 
is  a  narrow  decision  as  to  whether  the  tribes  with  Indian  lands  in  South  Dakota 
were  entitled  to  a  compact  for  video  keno.  Coeur  d'Alene  should  also  be  viewed 
narrowly.  The  District  Court  reasoned  that  the  plaintiff  tribes  were  not  entitled  to 
casino-themed  games  because  the  state  had  changed  its  laws  to  expressly  prohibit 
such  games.  Still  unresolved  is  the  scope  of  Idaho's  Lottery  laws  in  the  context  of 
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IGRA.  Further,  the  appropriateness  of  Idaho's  change  in  state  law  deliberately  to 
deprive  tribes  of  their  gaming  rights  is  being  litigated  in  Shoshone-Bannock  Tribes 
V.  Idaho.  Members  of  CWAG  point  to  the  Ninth  Circuit's  recent  affirmation  of  the 
Coeur  d'Alene  decision  as  endorsing  the  narrower  definition  of  permitted  gaming 
in  Rumsey.  Although  the  one  paragraph  decision  did  cite  Rumsey.  it  also  gave  great 
deference  to  the  "well-reasoned"  District  Court  decision,  which  applies  Cabazon's 
public  policy  test  to  Class  HI  games.  The  "settled  law"  on  scope  of  games  is  found  in 
court  decisions  involving  Connecticut,  Wisconsin,  Michigan,  Minnesota,  Arizona 
and  Texas,  etc.,  or  found  in  compacts  involving  Louisiana,  New  Mexico,  Oregon, 
Iowa  and  Mississippi,  etc.  The  states'  emphasis  on  Rumsey  is  terribly  misplaced. 

The  change  in  state  law  at  issue  in  the  Coeur  d'Alene  and  Shoshone-Bannock 
litigation  is  illustrative  of  why  S.  487's  provisions  for  changes  in  state  law  are 
needed.  In  response  to  formal  requests  for  compacts  by  several  Idaho  tribes,  the  state 
called  an  emergency  special  session  to  change  state  law  for  the  deliberate  and  sole 
purpose  of  depriving  tribes  of  the  economic  opportunities  of  a  properly  negotiated 
tribal-state  compact.  Idaho  had  previously  developed  its  public  policy  embraced  in 
gaming  laws,  which  were  enacted  in  a  color-blind  environment.  The  State  was  not 
exercising  an  objective  review  of  its  public  policy  -  Idaho  was  out  to  stop  the  Tribes. 
The  provisions  in  S.  487  protects  tribes  from  unconscionable  changes  in  state  law, 
protects  the  millions  of  dollars  invested  and  the  of  thousands  of  people  employed 
by  tribal  gaming  operations.  CWAG's  objection  to  these  provisions  to  "protect  the 
right  of  a  state  to  determine  whether  to  continue  to  have  any  gaming  at  all  within 
its  boundaries,"  can  hardly  be  taken  seriously  when  states  across  the  nation  are 
expanding  their  own  gaming  laws  at  the  greatest  rate  in  history.  CWAG's  real 
motive  is  to  defend  the  ability  to  do  indirectly  through  state  legislators,  what  they 
cannot  do  directly  through  good-faith  negotiations. 

(3)        How  to  best  implement  federal  safeguards  that  effective  regulation  is  in  place 
to  preserve  the  integrity  and  honesty  of  the  tribal  gaming. 

The  Spokane  Tribe  agrees  with  the  objective  embraced  by  S  487  for  minimum 
standards  the  assure  the  integrity  and  honesty  of  tribal  games.  The  Spokane  Tribe 
submits  that  the  objective  can  be  obtained  in  a  more  pragmatic  way  by  building  i  n 
safeguards  at  each  level  of  federal  approval.  Given  the  horrific  track  record  of 
federal  bureaucracy  over  tribes,  is  this  Committee  repeating  history,  falling  into  the 
trap  of  creating  a  huge  new  federal  bureaucracy  to  micromanage  tribal  gaming 
operations.  Such  efforts  may  have  the  best  intentions,  but  they  run  the  risk  of 
creating  a  bureaucratic  monster  that  brings  tribal  gaming  to  an  abrupt  halt.  HR  1578 
requires  the  NIGC  to  determine  that  a  proposed  tribal  gaming  ordinance  "ensures 
the  integrity  and  fairness  of  the  games  and  which  is  appropriate  for  the  size  and 
complexity  of  the  gaming  operations  authorized  by  the  ordinance."  Similar 
requirements  are  made  upon  the  mediator's  selection  of  a  compact,  and  upon  the 
Secretary's  approval  of  a  compact.  Such  an  approach  allows  for  appropriate 
flexibility  depending  upon  the  degree  of  state  participation,  and  still  allows  for  the 
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NIGC   to   provide    the    needed    regulation    where    state   or    tribal    regulation    is 
inadequate. 

Conclusion 

The  Spokane  Tribe  supports  HR  1578  and  believes  that  S  487  provides  a  good 
foundation  for  the  needed  amendments  to  IGRA.  Although  this  statement  focuses 
on  two  of  the  more  hotly  contested  issues,  the  Tribe's  prior  statements  and  the 
materials  and  positions  subnnitted  by  NIGA  and  NCAI  should  also  be  seriously 
considered  as  if  they  were  set  forth  fully  in  this  Statement.  With  the  incorporation 
of  needed  language  from  HR  1578  into  S  487,  the  Tribe  could  support  its  passage. 

The  Tribe  cautions  the  Committee,  however,  not  to  act  in  haste,  as  a  barrage 
of  proposed  amendments  seem  to  be  appearing  as  the  August  9  mark-up  date 
approaches.  Given  the  potential  for  lethal  amendments  on  the  floor  and  an  unclear 
climate  in  the  House,  it  behooves  the  Committee  and  the  tribes  to  continue  to  work 
towards  a  consensus.  The  preferred  approach  is  to  insist  that  the  states  return  to  the 
table  and  pick  up  where  last  year's  negotiations  broke  off. 

The  Spokane  Tribe  remains  available  to  you  to  provide  any  assistance  and 
information  you  may  need  as  the  Committee  deliberates  over  proposed 
amendments  to  IGRA.  ThaiUc  you. 

Respectjfully  submitted, 

SPOKANE  TRIBE  dp  INDIANS 


X^ 


JohA^^IOeffer" 
Vice-Chairman 
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No.  90-371 
State  of  Connecticut,  bt  al.,  petitionzbs 

V. 
iLlSHANTUCEET  PEQUOT  TREBE 


0^'*  PBTTTION  FOR  A  WRIT  OF  CERTIORJUU 

TO  THE  UNITED  STATES  COURT  OF  APPEALS 

FOR  TEE  SECOND  CtRCUlT 


BRIEF  FOE  THE  tHSTTED  STATES 
AS  AMICUS  CURIAE 


This  Brief  is  snLinitted  in  response  to  the  CoTnf  3  in- 
Titation  to  the  Solicitor  General  to  £Ie  a  brief  expressing 
the  view$  of  the  United  States. 

STATEMENT 

1.  In  CoHfonmixL  v.  Cabazon  BoJid  of  Mission  Indians^ 
4S0  U.S.  202  (19g7),  the  Court  held  that  the  State  of 
California  could  not  enforce  its  gaaabling  laws  to  bar 
gambling  activities  conducted  by  IndiaTi  Tribes  on  their 
Reservations,  whwre  state  law  did  not  prohibit  gambling 
in  general  or  the  particular  types  of  gambling  at  is^ne 
(bingo,  draw  poker,  and  other  card  games).  The  Court 
held  that  Public  Law  280  *  did  not  permit  application  of 
California's  laws  to  the  Tribes*  gambling  because  zhe 


^Act  of  Aa^  IS,  1953,.^ih-  505.  67  Stat.  588.  IS  UJS.G.  1162. 

(1) 
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State's  laws,  while  regulating  gambling,  did  not  prohibit 
the  types  in  wbidi  tba  Tribes  were  engaged-  .  4S0  U.S.  at 
207-214.  The  Court  also  held  that  the  State's  law^  regu- 
lating gamblTTig  were  preempted  tmder  the  special  prin- 
ciples applied  to  state  laws  affecting  TTidian.Sj  which  re- 
quire a  balancing  of  the  respective  federal,  tribal,  and 
si:ate  interests.  480  U.S.  at  214-222  (citf-ng  New  Mexico 
V,  Mescaiero  Apache  T'nbe,  ^62  U.S.  324  (1983)  ),- 

Congress  enacted  the  iTidia-n  Gaming  Beguiatory  Ace 
(IGRA),  Pub.  L.  No.  100-497,  102  Stat  2467,  25  U.S.C. 
2701  et  seq.,  in  the  wake  of  C<Lba£on,  in  order  to  estab- 
lish  a   system   for   regulating   gambling   activities    on 
Tnf^TaTi  lands-    IGRA  divides  gaming  in  Indian  country 
into  three  categories.   Class  I  consists  of  traditional  In- 
dian gaming,  which  is  subject  to  the  e:xflxLsi'7^  jurisdic- 
tion  of   the  Tribes.    25   U^.C.    2703(6),    2710(a)(1). 
Class  n  gaming  consists  of  hiii^,  bingo^related  games, 
and  certain  non-banking  card  game's  {Le.,  games  such  as 
poker  that  are  played  against  other  players,  as  distin- 
guished from  games  such  as  bladgadc  that  are  played 
against  the  house),   25  U.S.C.  2703(7)  (A).^   An  Indian 
Tribe  may  engage  in  or  license  Class  U  gamiiig  if  (A) 
it  is  'located,  within  a  State  that  permits  such  gaming 
for  any  purposes  by  any  person,  organzation  or  entity 
(and  such  gaming-  is  not  otherwise  specifically  prohibited 
on  Indian  lands  by  Federal  law) ,"  and  (B)  "the  govern- 
ing body  of  the  Indian  tribe  adopts  an  ordinance  or  reso- 


3  The  Courc  in.  Cabczon  cited  wi"CbL  approvai  a  district  coarc  deci- 
sion holding'  that  bingx)  conducttti  by  respondent  Mashantacket 
Pequot  Tribe  was  ex«znpt  fnom  TBffuIation  by  the  St2±»  of  Connecti- 
cut because  Connecticut's  laws  governing-  binsco  alao  were  regnlatory 
rather  tv>fin  pmhibitoory  in  natnrei  See  4S0  U.S.  *t  210  n.9,  21S 
(dting"  Ma&hantueket  Pequot  Tribe  v.  JIcGuiganr  62S  F.  Supp.  245 
(D.iikma.  19S$). 

3  CcrtaixL  htaOax^c  card  gexac^  operated  on  c>r  before  3£ay  1,  1538, 
also  are  treated  as  Ckaa  II  zamins  under  a  special  grandfather 
proviaion-  2a  TJS.C.  2703(7)  (C).  Thia  ^x^idfatJaer  provislctn  waa 
at  isaua  in  Urtitgd  Statasi  V.  Sisa^on-Wdh'peiQn.  Sioux  Tribe,  897 
FJ2d  358  (8th  Cir,  1990),  discMj^d  a^  pege  15,  infrti. 
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lution"  that  meet*  certain  statutory  standards  and  that 
has  been  approved  "by  the  Chairman  of  the  National  In- 
dian Gaming^  Cotomission  eftahlished  by  IGSA-  25 
ir.S.C.  2710(a)(2)  and  (b).  The  Commission  must 
monitor  Class  IE  gaming  and  is  authorized  to  enforce 
IGRA  Bad  tribal  ordinances  regulating  such  gaining.  See 
25  U.S.C.  2704-2709,  2718-2716. 

AH  ocher  types  of  gaming — ^including  dice,  non- 
grandfathered  banting  card  games,  and  slot  machines — 
are  designated  as  Class  m  gamfng  mider  IGSA-  25 
tr,S,C  2703(8).  Cnass  HI  gaming  activities,  likft  Class 
n  activities,  are  IaT5:ful  on  Indian  lands  only  if  'located 
in  a  State  that  permits  such  gaming  for  any  purpose  by 
any  person,  organization,  or  entiiy."  25  U.S.C.  2710 
(d)  (1)  (B).  Henfifi,  if  tha  Sfcafce  does  not  permit  *'such 
gaming,"  that  is  the  end  of  the  matter.  "  However,  if 
"such  gaming''  is  permitted  by  the  State,  the  Tribe  may 
conduct  the  partdcnlar  CHass  m  gaming  activity  on  In- 
dian lands  if  t^o  further  conditions  are  satisfied:  Pirsc, 
like  Gass  II  gaming,  it  must  be  authorized  by  an  ordi- 
nance adopted  hy  the  Tribe  and  approved  by  the  CJhair- 
man  of  the  JsTatianal  Indian  Gaming  Commission.  25 
U.S.C.  2710(d)  (1)  (A).  Second,  Class  EU  gaming  must 
be  ''conducted  in  conformance  with  a  Tribal-State  com- 
pact sneered  into  by  the  Indian  tribe  and  the  State*'  that 
'"is  m  effect."  25  U.S.C.  2710(d)(1)(C).*  The  com- 
pact is  '*m  effect*'  when  notice  of  its  approval  by  the 
Secretary  of  the  Interior  is  published  in  the  Federal  Reg- 
ister. 25  tr.S.C.  2710(d)  (3)  (B). 

IGRA  rontaJTi^  several  provisions  pertaining  to  the 
negotiation  of  a  Tribal-State  compact  to  govern  CHass 
EU  gaming  activities^  First,  it  provides  that  a  Tribe 
wishing  to  conduct  a  Class  III  gaming  activity  on  Indian 
lands  over  which  it  has  jurisdiction  shall  request  the 
State  to  negotiate  for  the  purpose  of  entering  into  a 
compact.    25   tT^.C.   2710(d)(3)(A).    IGIU-  then  pro- 


*  By  contr*^  a  Tribe  need  not  zies:t>tia4:e  a  ctjinpacc  with  a  State 
in  order*  to  engoi^o  in  Cla^s  H  activitiea. 
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vides  that  *'Cu]pon  receiving  sndi  a  request,'*  the  State 
"shall  negorfate  with  the  Indian  tribe  in  good  faith  to 
entftr  into  such  a  compact"  Ihid. 

Second,  IGRA.  identifies  some  of  the  matt/^rs  that  are 
subject  to  negotiation  between  the  Tiibd  ajid  the  State, 
including-  "the  application  of  the  crfTTiTTral  and  civil  laws 
and  regulations  of  the  Indian  tribe  or  the  State  that  are 
directly  2-dated  to,  and  necessary  for,  the  licensing  and 
regnlation  of  such  activity'';  **uhe  allocation  of  criminal 
and  civil  jurisdiGtion  between  the  State  and  the  Indian 
tribe''  for  enforcement  ox  such  laws  and  regnladons; 
state  assessments  to  defray  the  cost  of  r^ulation;  com- 
parable trfbal  taxes;  and  "standards  for  the  operauon 
of  such  ajcdvity  and  maintenance  of  the  gaming  facility, 
including-  Ucensing."   25  US.C,  2710(d)  (3)  (C). 

Third,    Congress  prescribed   procedures   to   facilitate 
negotiaiions  and  to  permit  and  r^nlate  Class  III  gaming 
if  the  i>arties  do  not  agree  to  a  comiwict.    25  U^.C. 
2710(d)(7)-    Specifically,  IGRA  authorizes  a  Tribe  to 
bring  an  action  in  federal  district  court  i±  the  State  fails 
to  enter  into  negotfatfons  upon  request  or  to  conduct 
such  negotiations  in  good  faith.    25  ir.S.C.  2710  (d)  (7) 
(A)  (i) .   Such  an  action  may  not  be  brought  until  ISO 
days  have  elapsed  after  the  Tribe  made  its  request.    25 
U.S.C.  2710(d)  (7)  (B)  (i).   If  the  court  finds  that  the 
State  has  failed  to  negotiata  with  the  Tribe,  the  court 
shall  order  the  State  and  the  Tribe  to  conclude  such  a 
compact  within  60  daj-s.  25  IJ-S.C.  2710(d)  (7)  (B)  (iii). 
In  determining  wheth^  the  State  has  negotiated  isi  good 
faith,  the  court  "may  take  into  account  the  irablic  inter- 
est, public  safety,   crimioality,   -fiyi^-nrWal   integrity,   and 
fidvorse  oconomic  impacts  on  existing  gaming  activities." 
25  -US-C.  2710(d)  (7)  (B)  (iii)  (I). 

If  the  State  and  Tribe  fail  to  conclude  a  compact 
within  this  additional  60-day  period,  each  must  submit  to 
a  mediator  appointed  by  the  court  "a  proposed  compact 
that  represents  their  last  best  offer  for  a  compact."  The 
mediator  then  must  select  the  proposed  compact  that  best 
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compares  with,  the  terms  of  IGRA,  other  federal  law,  and 
the  njidings  and  order  of  the  court*  25  TJ^.C,  2710 
(d)  (7)  (B)  (iv) .  If  tiie  State  consents  within  60  days  to 
thfi  proposed  compact  selected  by  the  mediator,  it  shall  be 
treated  as  a  Tribal-State  comuact  entered  into  between 
the  State  and  the  Tribe*  25  if.S.C.  2710(d)  (7)  (B)  (vi). 
If  the  State  does  not  consent  to  the  proposed  compact 
selected  by  the  mediator,  the  Secretary  of  the  Interior,  in 
consultatioii  with,  the  Tribe,  shall  prescribe  procedures 
under  which  Class  IH  gaming:  activities  may  be  conducts 
on  Indian  lands  over  wineli  the  Tribe  has  jurisdiction. 
Tbe  procedures  adopted  'by  the  Secretary  must  be  consist- 
ent with  the  proposed  compact  selected  by  the  mediator, 
the  provisions  of  IGEA,  and  *^e  relevant  provisions  of 
the  laws  of  the  State."  25  U.S.C.  2710(d)  (7)  (B)  (vii) 
(I)/ 

2.  In  March  1989,  respondent  Mash  an  tucket  Peouoc 
Tribe  requested  the  State  of  Connecticut  to  enter  into 
negotiations  for  the  purpose  of  forming  a  Tribal-State 
compact  to  govern  Class  HI  games  of  chance  on  its  Res- 
ervatiom  The  State,  however,  refused  to  n^otiate.  Pet, 
App,  3A,  24A-  When  the  180-day  period  passed  without 
conclusion  of  a  compact,  the  Tribe  filed  this  action,  seek- 
ing (1)  an  order  directing  the  State  to  conclude  a  com- 
pact with  the  Tribe  within  SO  days,  pursuant  to  25 
U-S-C.  2710(d)  (7)  (B)  (iii),  and  s^pointing  a  mediator 
to  resolve  any  resulting  impasse,  pnisuant  to  25  U.S-C. 
2710(d)  (7)  (B)  (iv);  and  (2)  a  declaratory  Judgment 
that  IGRA  requires  th^  State  to  negotiate  m  good  faith 

5  Section  2$  of  IGRA,  102  Stat  2487,  add^  a.  new  cn'mfTipT  pro- 
hibitioc,  18  TJ^.C  1166,  ^wiiicb  prorides  that,  "for  purposes  of 
Federal  law,  sH  State  Ia.w;&  pertaining  to  tha.  licensfng;  re^nhition, 
or  prohibition  of  gambling;  including  bat  not  limited  to  cziminal 
s2iictioii5  applicable  thereto,  shall  apply  in  Indjaa  Countiy.'*  This 
provision  a^aimilatinj:  st&te  law  »  federal  law  expressly  excludes  i 
from  the  definition  of  **ysmbling^  all  Clasa  I  gaming;  CIa^3  U 
samin^  oathocixAd  by  th«  National  TpdfaTi  GnTnfng  Cooimis^an,  and 
CI&S9  nX  gaxsinsr  condacted  under  a  compact  that  has  been  approved 
by  the  Socrefcary  of  the  Interior  and  is  in  effect.  IS  D'.S.C.  1166  (c) . 
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regarding  tha  conduct  of  Class  HI  gaming  on  the  Eeser- 
vation.  Pet.  App.  4A- 

The  district  court  granted  simunary  judgment. in  favor 
of  the  Tribe,  Fet.  App.  23A-38A,  and  directed  tlie  State 
to  enter  into  good  faith,  negotiations  and  to  conclude  a 
compact  governing'  the  conduct  of  games  of  chance  ■within 
60  dajTs.  Id.  at  37A,  The  court  first  rejected  tha  State's 
assertion  that  25  I7.S.C.  2710  (d)  (1)  prescribes  a  sequen- 
tial process,  imder  which  tk^  State  need  not  even  enter 
into  compact  negotiations  in  response  to  a  Tribe's  re- 
quest unril  the  Tribe  has  adopted  an  ordinance  permit- 
ting a  specific  type  of  Class  IH  gaming  and  that  ordi- 
nance has  been  approved  by  the  Chairman  of  the  Com- 
mission. Pet.  App'  26A-29A.  The  court  noted  that  25 
ir.S.C.  2710(d)(3)(A)  states  that,  ''[ujpon  receiving 
such  a  request,"  the  State  "shall  negotiate  with  the  In- 
dian tribe  in  good  faith  to  enter  into  such  a  compact." 
The  court  found  nothing  in  the  plain  language  of  this 
provision  to  suggest  that  the  existence  of  a  tribal  ordi- 
nance is  a  condition  precedent  to  m^otiatLons;  the  only 
condition,  the  court  explalnedj  is  a  "request"  by  the 
Tribe,  wbfdi  concedadly  occurred  here*  Pet.  App.  2aA 

The  district  court  also  held  that,  under  25  tJ.S.C. 
2710(d)  (1)  (B),  the  scope  of  Class  III  games  of  chance 
proposed  by  the  Tribe — ^including  days  and  hours  of 
operation  and  types  and  size  of  wagers — is  a  proper  sub- 
ject of  negotiations,  because  Connecticut  permits  non- 
profit organizations  to  engage  in  casino-type  games  of 
chance  at  '^Las  Vegas  nights."  Pet  App.  29A-37A.  The 
State  acknowiedged  that  it  permits  "[a]ny  nonprofit 
organization,  associaiion  or  corporatian  [to]  promote 
mvi  operate  games  of  chance  to  raise  funds  for  the  pur- 
poses of  such  organization,"  subject  to  certain  limita* 
fcions  and  restrictions,  such  as  those  on  the  size  of  wag- 
ers, character  of  prizes,  and  frequency  of  operation. 
Conn.  Gen.  StaL  Ann,  §  7-186a(b)  (West  1989  &  Supp. 
1990).'    But  the  State  contended  thai  it  prohibits  com- 


•.\pplicable  t«jfiiI*taou3. -state  that  pennlssIhiA  ffamea  of  chanco 
ioclnde  blackjadk,  pokw,  dicc^  rt>ixlct±e,  haccarftt>  and  other  common. 
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merical  ^anLbiing"  as  a  matter  of  crimizial  law  ajid  pubKc 
policy,  ajid  it  accnrdingly  argued  that  any  Class  III 
games  of  diancs  tire  Tribe  proposes  to  operate  must  com- 
ply mth  aH  state  reqnirenieiits  concerning  liours  of 
operatioiL  and  types  and  size  of  wagers-  Pet.  App.  29A- 
SOA,  35A-56A, 

The  district  oourt  held  that  because  th^  State  permits 
games  of  chance  on  "Las  Vegas  nights,'*  the  Tribe's  pro- 
posal  to    conduct   the   same   types    of   games    satisfies 
IGEA's  condition,  that  Class  m  gaming  is  la^vful  only 
if  it  is  'located  in  a  State  that  permits  such  gaming:  for 
any  purpose  by  any  person,  organisation^  or  entity.*'    25 
U.S.C,  2710(d)  (1)  (B).    In  so  ruling,  the  court  apiiliGd 
the  regulatory/prohibitory  distincaoE  approved  by  this 
Court  in  CabazoTi^  4S0  U.S.  at  209-212,  and  held  that  the 
games  of  chaiice  at  issue  here  are  not  prohibited  in  Con- 
necticut, but  instead  are  permitted  subject  to  extensive 
regulation  and  IiTnftjitfnfn     Pet.  App.  3oA-S7A/    In  the 
court's  -view,  the  l^islative  history  of  IGRA  further  re- 
futed the  State's  contention  thai  the  Tribe's  Class  III 
gaming  activities  must  comply  with  aU  conditions  and 
limitations  that  state  law  imposes  on  Class  JU  games 
of  chance^  because  the  Senate  Report  states  that  days 
and  hours  of  operation,  wage  and  pot  limits,  types  of 
wagers,  and  the  capacaiy  of  the  facility  are  proper  sub- 
jects of  negotiation  between  the  Tribe  and  the  State.   Id, 
at  35A   (citing  S,  Rep.  No.  446,  100th  Cous-y  2d  Ses^, 
14(1988)). 

3.  The  court.  p£  appeals  affirmed  tie  judgment  of  the 
district  court  in  all  respects.  Pet.  App.  1A-22A.  In  ad- 
dition, the  court  darified  that,  regardless  of  the  sincerity 

casino  games.  Fet  App.  $5A  (dtmsf  Conn.  Agencies  Eegs,  §  7-1 S  6k- 
15  (1987)}. 

'  The  cotjrt  noted  tixat  in  C<ibaz(m,  tiis  Cocrt  rejected  Calif omia'a 
■"wmflar  contention  that  becaus*  high-statos,  unrejrnlsted  bingo  vtzs 
prohibited  by  its  crimuml  laws,  CalifomU-'s  hwS'  governing:  bingo 
were  •^rohibitary^  mthrr  than  "regulatory"  In  nature.  Pet.  App. 
31A-32A  (citing  Cabazotu  ^0  U.S.  ;8±  210-211)  - 
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of  its  motives,  "[w]lieii  a  state  -wholly  fails  to  negotiate, 
as  did  Conziecticiit  in  the  instant  case,  it  obviously  can- 
not meet  its  burden  of  proof  to  show  that  it  negouated 
in  good  faith-"  Id.  at  22A,  Finall/,  althoug-h  the  conrc 
of  appeals  beld  that  Connectiait  is  required  Ky  IGIIA  to 
enter  into  negt^fciations  with,  the  T^ribe,  it  expressed  no 
view  on  what  Class  HI  gazoing"  migiit  ultimately  be  per- 
mitted, '^necessarily  leav[ing]  to  those  negotiations  the 
decenninatioa  whether  and  to  what  extent  the  regulatory 
framework  imder  which  such  games  of  chance  are  cur- 
rently permitted  in  the  State  shall  apply  on  the  Reserva- 
tion." Id,  at  20A. 

4.  Both  the  disiaict  court  and  the  court  of  appeals 
dedined  to  st^y  the  district  court's  judgment.  Pet  10; 
PeiL  App.  4lA.-i4A.  Accortiingly,  ihet  State  and  the  Tribe 
engaged  in.  negotiations.  When  no  agreement  was 
reached,  eai^  submittad  a  proposed  compact  to  a  media- 
tor, pursuant  to  25  XJ.S.C.  2710(d)  (7)  (B)  (£v).  The 
State  chose  not  to  propose  a  compact  containing  condi- 
tions aT](f  HrTi^*t<^fn"f>^s  on  the  Tribe's  operation  of  gams^ 
of  chance  '^JTmla.y  to  those  imposed  by  state  law  on  non- 
profit groups  that  conduct  such  games  at  ^T.as  Vegas 
m'ghts."  Instead,  the  State  proposed  to  assume  licensing 
and  oversight  authority,  without  specific  limits  on  the 
size,  stakes  or  commercial  character  of  games  of  chance 
conducted  on  the  Eeservatiom  Br,  in  0pp.  8.  On  October 
22y  1990,  the  mediate  selected  the  compact  proposed  hj 
the  State.  Pet.  10. 

The  State  refused  to  consent,  within  60  days,  to  the 
compact  it  had  proposed.  See  25  U.S.C.  2710(d)  (7)  (B) 
(iv)-rviL),  As,  noted  above  (see  page  5,  su-pnt) ,  IGRA 
provides  that  in  suci.  drcomstajic^s,  the  Secretary,  in 
consultatioix  with  the  Tribe,  shall  prescribe  procedures 
for  the  conduct  ox  the  C^sls^  III  gaining  that  are  consis- 
tent with  the  proposed  compact  s^-ected  by  the  mediator 
(here,  the  compad;  proposed  by  the  Stat&) ,  the  provisions 
of  IGRA,  and  relevant  providons  of  state  law.  25  U^S-C 
2T10(d)  (7)  (B)  (vii).    We  have   been  informed  \fy  the 
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Deparcment  of  the  Interior  that  the  development  of  such 
procedures  is  pending-  before  tiiat  Deparrment. 

DISCUSSION 

The  court  of  appeals  correctly  interpreted  and  applied 
the  relevant  provisioiis  ci  the  Tndfan  Gaming*  Regnlatory 
Ace  in  the  particular  drcnmstances  of  this  case,  and  its 
dedsion  is  fuily  in  accord  with  the  decisions  of  the  other 
courts  of  appeals  that  have  construed  IGRA.  See  United 
States  V.  SissetoTv-Wahpeton  Sious  Trwe,  897  P.2d  358 
(Sth  Cir.  1990);  United  Keetoowah  Band  of  Cherokee 
Indians  V.  OklahorruL  ex  reL  Moss,  No.  87-2797  (lOth  Gir. 
Mar.  14,  1991) ,  slip  op.  14-19,  24-25.  Furthermore,  the 
C0U2T  of  appeals  held  only  that  tha  State  of  Connecticut 
was  required  to  negotiate  in  good  faith  regarding  the 
Tribe's  proposal  to  eoter  into  a  Tribal-State  compact  per- 
mitting it  to  COTiduct  certain  Class  IH  gaming  on  its 
Reservation;  the  court  did  not  impose  any  substantive 
limitations  on  the  proposals  the  Stat«  might  make  in  the 
negotiation  process.  Congress  intended  the  compact-nego- 
tiation process  to  fanlitate  the  eliflmLation  of  remsiining- 
areas  of  disagreement  between  States  and  Trib^  with 
respect  to  fonns  of  gaming  other  than  those  (prindpallv 
bingo  and  related  games)  that  vrere  addressed  by  this 
Court's  decision  in  Cdbazon,  The  dedsion  below  fuliilis 
that  congressional  purpose.  Further  review  therefore  is 
not 'warranted. 

1.  PetitLonfirs  err  in  asserting'  (Pet.  i,  14)  that  the 
court  of  appeals  has  held  that  IGRA  "compel  [s]"  the 
State  of  Connectxcnt  ^to  stand  aside  and  witness  the  ar- 
rival of  casino  gambling"  on  the  Tribe's  Reservation.  To 
the  contrary,  the  court  expressly  declined  to  address 
^Vheth^r  and  to  what  extent  the  regulatory  framework 
under  which  C<2asino-^ype]  games  of  chance  are  currently 
permitted  in  the  Stata  shall  apply  on  the  Reservation-" 
Pet.  App-  20A.  The  decision  below  merely  requires  the 
Stats  to  enter  into  negotiations  on  that  subject.  The 
negotiation  process  envisaged  by  IGRA  contains  many 
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provisions  for  the  protection  of  tiia  State's  interests,  and 
it  iXL  no  way  forecloses  the  possibility  that  Class  HI  gam- 
ms  activities  might  ultimately  be  permitted  on  Indian 
lands  only  if  conductad  in  drcmnsumcci  that  conform 
closdy  to  th;3S6  in  which  the  State  permits  such  gaming 

by  others.  ,         ,     .     ., 

In  the  first  place,  a  Tribe  mi^t  Toluatanly  agree  lo 
a  compact  that  calls  for  compliance  with  many  of  the 
State's  restrictions  on  the  proposed  Class  III  gaming. 
Moreover,  if  the  Tribe  and  the  State  do  not  reach  an 
agreement,  the  Tribe  is  entitled  to  judicial  reHef  under 
IGEA  only  if  the  State  has  failed  to  negotiaie  in  gooa 
faith.  If  the  State  has  negodatad  in  good  faith,  IGRA 
affords  the  Tribe  no  furth&r  protection.* 

Even  if  the  court  finds  that  the  State  did  not  ^gage 
in  «*ood  faitii  negotiations  in  response  to  the  Tribe's  ini- 
tiaf  request,  it  must  give  the  State  another,  60-day  op- 
portunity to  reach  agreement  with  the  Tribe.  If  the 
parties  again  do  not  reach  a^n^efimentr— and  «  tlie  Tnbe 
and  State  tien  submit  proposed  compacts  to  a  mediator — 
the  mediator  might  select  tha  State's  proposal  as  the  one 
'Vhich  best  comports  with  the  terms  of  [IGEA]  and  any 
other  applicable  Federal  law  and  with  the  findmgs  and 
order  (rf^  court."  25  U.S.C.  2710(d)  (7)  (B)  (iv).  In 
this  very  case,  for  example,  the  mediator  selected  the 
compact  proposed  by  the  State,  whicK  giv^  the  State 
licensing  aad  oversight  authority.  Finally,  of  the  Suate 
dedines  to  consent  to  the  compact  selected  by  iie  media- 
tor, the  procedures  prescribed  by  the  Secretary  for  the 
conduct  of  Glass  IH  gaming  within  the  Tribe's  jurisdic- 
tion  must  be  consistent  not  only  with  the  compact  se- 

BTGTiA  expressly  pro^des  that  in  deteminmg  whether  a  State 
is  n^otlalin^  iu  irood  faith,  a  district  court  mar -t:«^.  i^W  account 
tlie  paixllc  Interest  pohHc  saf^,  crlmuuaitjr.  Sb^c:^  -i?"^"^^,! 
and  adverse  economic  imp^icts  oa  ♦xistiaff  gaioiiifi:  activities  25 
U.S.C.  2710(d)  CT)  CB)  (iii)  (J)-  ^  ^  ^^^  th«  eri:ent  to  winch  a 
Sfcite  jmnnits  gamhlins  U  3.  relevant  factor  in  judginff  Tvhether  a 
State  tliat  seeks  narrow-  limits  on  Indian  s^mins  ^  no^^atins  la 
good  fatth. 
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lected  hj  the  mediator  and  the  provisioas  of  IGEA,  but 
also  with,  "'uh-e  relevaat  provisioiia  of  the  laws  of  titer 
State,"  25  ir,S-C.  2710Cd)(:7)  (B)  (vll)(l).  Thus,  petx- 
tioners'  pervasive  assertion  that  the  court  of  appeals' 
constmction  of  IGEA  entLrely  overrides  the  State's  laws 
and  public  policies  is  without  merit. 

2,  Petitioners  contend  (Pet  12-17)  that  the  State  of 
Connecticut  is  entitled  under  IGEA  to  subjeci:  all  Class 
m  gaming  by  Indian  Tribes  in  tha  State  to  the  same 
conditions  and  limitations  under  which  such  gaming*  Is 
permitted  by  others  under  state  law.  If  petition&rs  were 
correct,  the  compact-negotiation  process  fashioned  by 
Congress  would  be  reiidered  meaningless,  because  thera 
would  be  nothing  for  the  State  and  the  Tribe  to  negotiate 
about  The  court  of  appeals,  however,  properly  rejected 
petitioners*  broad  submission,  holding  that  IGRA  does 
not  entitle  the  State  of  Connecticut  to  refuse  to  enter 
into  any  negotiations  over  whether,  and  to  what  extent, 
the  rules  governing  proposed  Class  III  gaming  conducted 
by  the  Tribe  roay  differ  from  those  the  State  imposes  on 
the  same  gaming  that  is  conducted  by  nonprofit  groups 
on  "Las  Vegas  nights,*' 

a.  petitioners*  position  that  the  State's  substantive 
laws  apply  of  their  own  force,  and  hence  are  not  subject 
to  negotiation  under  IGRA,  condicts  with  IGBA*s  express 
provision  that  it  is  the  negotiated  compact — ^not  state 
law — that  "govern  [s]  the  conduct  of  gaming  activities.'* 
25  U^,C.  2710(d)  (3)  (A).  To  this  end.  Congress  pro- 
vided in  25  U.S.C.  2710(d)  (3)  (C)  (i)  that  the  extent  ta 
which  state  (or  tribal)  criminal  and  dviL  laws  are  to  be 
applied  to  Class  III  gaming  activities  on  Indian  lands  is 
subject  to  negotiation  between  the  Tribe  and  the  State. 
Petitioners'  position  is  also  undercut  by  25  U.S.C.  2710 
(d)  (5),  which  provides  (emphasis  added) : 

Nothing  in  this  subsection  shall  impair  the  right  of 
an  Indian  tribe  to  regulate  dass  HI  gaming  on  its 
Indian  lands  concnrrendy  with  the  State,  except  to 
the  extent  that  such  regulation  is  inconsistent  with. 
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or  less  sti^ingent  titan,  the  SicUe  laws  and  reguLa- 
tiona  made  applicable  hy  any  Tribal-State  ccynvpact 
entered  into  by  the  Indian  tribe  under  paxagrapU 
(3)  that  is  in  eS^ct 

This  provision  confirms  that  although  state  law  has  an 
imp<5rtatLt  role  to-  play  Iji  the  regulafciozi  of  Class  HI 
gazniiig",  IG-EA  does  not  require  that  every  Class  m 
gaming  activity  on  Indian  lands  nmst  conform  to  alZ 
state  laws  governing'  that  particular  activity. 

K  Petitioners'  contention  that  the  State  may  turn  ixs 
back  on  a  n^otiation  request — and  unilaterally  impose 
on  tribal  games  of  chance  the  wager,  pot,  and  operating" 
restrictions  it  places  on  charitable  "Las  Yegas  nights** — 
also  is  directly  refuted  by  the  Senate  Eeport  on  IGRA, 
which  states  (S.  Eep.  No.  446,  supra,  at  14  (emphasis 
added) ) : 

The  terms  of  each  compact  may  vary  extensively 
depending:  on  the  type  of  gaming,  the  location,  the 
previous  relationship  of  the  tribe  and  State,  etc 
[25  U.S.C.  2710(d)(3)(C)]  describes  the  issues 
that  may  be  the  subject  of  negotiations  between  a 
tribe  and  a  State  in  reaching  a  compact,  ♦  •  *  For 
example,  lic^n&ung  issues  under  cLaaise  vi  jnay  in'* 
dude  agreerrnentQ  on  dcrys  ccnd  hours  of  operacioTi, 
wage  and  pot  liTJuis,  types  of  ivagers,  and  size  and 
capaci±7/  of  the  propoud  facility. 

Congress  thus  dearly  intended  that  a  State  would  be  re- 
quired at  least  to  negotiate  about  such  subjects,  even 
where  state  law  ?^hready  addresses  them-* 


» Tha  Seoaie  Seport  al30  e-'qriains  Cat  14)  that  "States  are  not 
raquirBd  to  for:gfa  auy  govexnmeatal  rights  to  *  *  ♦  rejiilaie  class 
in  z^tmin^  cxc&pt  whatever  they  may  voIontarOy  cede  t^  a.  tribft 
nnder  a  compact."  This  atatement  reflects  affain  the  consressioaai 
intent  that  the  ecctaat  to  wtfcH  stole  U.vr  wiH  a^^iy  depeud*  upon 
the  nejTotiatlocs.  It  doea  not  support  iha  State'a  positioa  that  it  may 
altoffather  ignore  the  negotiation  proc«&s  and  xmilflLteniUy  impose 
state  low. 
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Under  petitioners'  view,  hj  contra^  a  Sta^  tTiat 
wanted  to  accozrmioda±e  tribal  intei^sta  would  be  barred 
by  federal  Ibw  (IGRA)  irom.  entering-  iuto  qxlj  compact 
tbat  departed  even  slightly  from  the  conditions  under 
■wMcb  that  State  pennlts  tbe  same  Class  III  gaming- 
activity  to  be  aHrdncted  by  non-Indians.  IGRA  should 
not  be  given  such  a  self-defeating  construction. 

c  The  correctness  of  the  court  of  appeals'  interpreta- 
tion and  application  of  IGEA  13  further  reinforced,  by 
the  fact  that  IGBA  codifies  both  the  specific  holding  in 
Cabazcm  and  the  regulatory/prohibitory  distinction  ap- 
plied by  the  Court  in  Cabascm,  for  determining  when 
gaining  may  be  conducted  tnj  an  Indian  Tribe.  Specifi- 
cally, IGRA  permits  a  Tribe  to  conduct  bingo  and  other 
Ci2,s&  n  gaming  if  it  is  in  a  State  'that  permits  such 
gaming  for  any  purpose  by  any  person,  organization  or 
entity.'^  25  U^.C.  2710 (b)  (1)  (A).  The  Senate  Eeport 
states  with  respect  to  this  condition  (S,  Eep-  No.  446, 
swprtL,  at  6} : 

[T]he  Committee  anticipates  tiat  Federal  courts 
"Will  rely  on  the  disdngtion  between  State  criminal 
laws  wiiich  prohibit  certain  activities  and  the  civil 
laws  of  a  State  which  impose  a  r^ulatory  scheme 
upon  those  activities  to  determine  whether  dsss.  TL 
games  are  allowed  in  certain  States.  Tliis  distinc- 
tion has  been  r^^^tmc^^  by  the  Federal  courts  many 
times,  most  recently  and  notably  by  the  Supreme 
Court  in  CaJbaztmJ^'^ 

IGKA  extends  the  same  approach,  to  CI2S&  m  gaming 
hy  subjecting  the  allowance  of  such  gaming  to  precisely 
the  same  condition  (drawn  from  CaJbazon)  that  is  appli- 


10  Tile  congressioBal  Intent  to  codifr  Cabnzfm  is  f arttcr  redacted 
ia  the  staXutarj  findln£:s,  wmeli  $t&ti;  iTiter  olioy  that  "Indian  tzibe^ 
have  thd  exclusivo  zixiht  to  regniato  ^aQmur  acctiviiy  on  Tndfan  landa 
if  thB  gaminir  activif3r  is  xiot  srped&cillj  prohibited  hy  Fedezsl  law 
and  is  cooducied  within  a  State  which  does  not,  &3  a  Tnatf,*^r  ot  crimi- 
nal law  and  public  policrr.  proMhit  such  zamin^-  activity."  25  11.3.0, 
2701(5)  ?  ac«  Pet.  App.  ISA. 


94-106    96-15 
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cable  ta  Class  IT  ganung" — namely,  that  it  be  "located 
within  a  State  th34>  psrmits  suck  gaming  for  any  purpose 
hj  any  person,  organizatioii,  or  entity.**  25  U.S.C.  2710 
(d)  (X)  (B),  How^ever,  unlikfi  Class  II  gaming,  which  is 
autoinatically  permitted  by  IGEA  \9iere  this  condition  is 
satisfied  (arid  where  the  authoriziiig  tribal  ordinance  is 
approved  by  the  Chairman  of  the  Cornrm'sofon) ,  Glass  III 
gBjnjng  must,  In  addition,  be  conducted  pursuant  to  a 
compact  negotiated  between  the  Tribe  and  the  State. 

PetftiiMijers  contend  (Pet.  12)  that  Connecticut:  was  not 
required  to  engage  in  such  negotiaiioTis  concerning  Class 
in  gami.ng  because  the  requirement  th^t  "such  gaming" 
be  permitted  hy  state  law  is  not  satisfied  here.  However, 
petitioners  concede  (Pet.  9  &  n.1)  that  Connecticut  ''does 
permit  various  forins  of  legalized  gambling,"  including  a 
state-operated  lottery  game,  off-trade  betting,  and  pari- 
mntuel  wagiering  on.  jai  alai  and  greyhound  racing.  And 
pennoners  farther  concede  (2^  13)  that  "^[nlnques- 
tionably,  casino  type  games  are  conducted  under  a  Las 
Vegas  night  permit  (Le.,  poker,  blackjack,  roulette, 
etc.) ."  See  Pet.  App.  7A  n.5.  This  case  ther^ore  closely 
z-esembles  CabazoTK  There,  although  CaHfomia  did  not 
permit  **faigii  stakes,  mvregzdated  bingo,"  the  Court  con- 
cluded that  because  ''California  permits  a  substantiiil 
amount  of  gambling  activity,  including  bingo,  and  acra- 
ally  promotes  gambling  through  its  state  lottery,'*  Can- 
fomia  •''r^ulates  rather  than  prohibits  gambling  in  gen- 
eral and  bingo  in.  partLcular."  480  U.S.  at  211. 

Similariy  here,  although  Connecticut  does  not  permit 
high  stakes,  unregulated  games  of  chancp-  that  fall  within 
Class  m  under  IGRA,  Connecticut  "permits  a  substan- 
tial amount  of  gambling  activity,  including  [Class  HI 
games  of  chance  permitted  at  Las  Vegas  nights],  and 
actually  promotes  gamblfiag  through  its  state  lotteiy." 
Connecticut  therefbra  "regulates  rather  than  prohibits 
gambUng  in  particular  and  [tie  Class  HI  games  of 
chance  permitted  at  Las  Vt^;as  nights]  in  particnlar^' 
Put  another  way  (in  the  terms  of  the  conditfon  IGKA 
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imposes  on  Class  IH  gaming)  :  Inscrfar  as  the  Tribs  seeks 
to  conduct  games  of  chance  that  Connecticut  permits  at 
Las  Vegas  nights,  the  Tribe's  gzjning  will  be  "located  in 
a  State  that  permits  such  gaming  for  any  purpose  by 
any  person,  organization,  or  entity."  25  U.S.C,  2710(d) 
CDCB). 

As  the  cQfurt  of  appeals  pointed  out,  Pet.  App.  14A,  the 
Eighth  Circuit  reached  the  same  conclusion  in  con^truins' 
the  identical   condition  applicaWe  to   Class-  II   gaming 
under  25  U.S.C.  2710(d)(1)(A),   obserTing  thai:   'Ue 
legislative  history  reveals  that  Congress  intended  to  per- 
mit a  particular  gaming  activity,  even  if  conducted  in  a 
manner  inconsistent  with  state  law,   if  %he  state  laT7 
merely  regulated,  as  opposed  to  completely  barred,  that 
particular  gaming  activity."    United  States  V.  Sissetonr 
WahpeUm  Sioux   Tribe,   897   F.2d   358,   365    (1990),^ 
Accord,  TJrdted  KeeUywaJi  Ba/nd  of  Cherokee  iTidians  v. 
OJclahoma  ex  reL  Moss,  No.  87-2797  (10th  Ghr,  Mar.  14, 
1991),  slip  op.  24-25  (quoting  same  passage  from  Stas^- 
tOTt^Wakpeton) ,    Thus,  the  court  of  appeals'  determina- 
tion  that  Connecticut  r^ulates  rather  than  prohibits  cer- 
tain Class  in  ganoes  of  chance,  and  that  therefore  ''such 
gaming*'  is  permitted  in  the  State,  is  consistent  with 
other  cases  arising  under  IGRA  Further  review  on  this 
issue  is  not  xc^arranted." 


^  TIi«  Eigplith  Ciretut  therefore  add  that  the  pertmeiit  Is-tcs  of 
South  Dalcota.  were  regiilAtorsr  rather  thaji  pmhfhitoiy  in  nature, 
Q.T63X  thoueh  tha  Stato  aHo-vred  ceo}7  '^vr  stakes"  hIarfrJaHr,  and  thsii 
the  Tribe  conld  canduct  high-5t,?Vfs  blackiadc  games  under  the 
grandfather  provision  for  Class  H  eajDiag,  See  note  3»  tupf^x, 

^  PetiticHiers  ackn^wied]^  that  there  is  no  conflict  amoag*  the 
circuits,  oa  tZiia  q.neatfr>o>  bat  ihsy  ti^strt  CPeC  1-4-15  &  n-4)  that  this 
C3.se  13  deflervinif  of  review  becaijse  several  cases  axe  pending  in  the 
lower  courts  that  concfixn  the  relatiottship  between  IGEA  and 
state  sasiblin?  Law^.  Only  one  of  those  cases  is  currentlr  pendins: 
on  appeal,  and  the  issxia  it  proaents— ^nrhether  the  lottery  s^mea 
proposed  byjthe  Tribe  are  Cla^  H  or  Qasa  HI  gamingr — i5  eoLtirdy 
dijtiact  £rom  the  issue  piresenttd  by  this  case.  See  Oneida.  Tribe  of 
iTJdicm  V.  Stata  of  Wifcovsin,  742  F.  Supp.  1033  (WJ3,  Wia,  1990), 
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3.  Finally,  petitioners  contend  (Pet.  17-lS)  tHat  a. 
State  lias  no  duty  to  negotiate  witii  a  Txibe  about  a  pos- 
sible Tribal-State  compact  xinless  the  Tribe  lias  first 
adopted,  and  the  QhnltrmrLn  of  the  Commlssfon  has  first 
approved,  an  ordinance  authorizing  the  particular  types 
of  Class  in  gaming:  the  Tribe  proposes  to  conduct.  The 
courts  bdow  correctly  rejected  this  contention.  Pet.  App. 
10A-12A,  2eA-29A. 

IGEA  does  not  impose  the  condition  precedent  that 
petitioners  urge.  Under  the  plain  language  of  the  second 
sentence  of  25  U^S-C.  2710 (d)  (3)  (A),  the  State  "shall 
negotiate'*  with  the  febe  "[u]pon  receiving  such  a  re- 
quest" for  compact  negotiations.^  Thus,  a  request  to  ne- 


appeal  pemiingr  ^O-  90-S337  (7tli  Cii.}.  In  Lac  du  Flambeav.  Band 
of  LxKA  Svcperior  Cfapjxtoa  Indians  V.  Wisconsin^  743  F.  Supp.  645 
(W.D.  Wis.  19M),  also  cited  by  petitianers  CPet.  15  n,4),  the  court 
hm^iH  nnTy  t->Tit±  imdur  IGRA,  fedfizsl  criminal  la-vr  C'^hich  assinri^Atea 
state  lavr  throujrh  18  VJS.C.  1165),  rather  than  state  cximiaal  la^r, 
prooihits  Tnrifan  gaai&s  that  is,  not  authorized  br  XGSA  itself, 
althdogh  the  coort  litid  on  eqiiitalsle  groiinds  tli&t  tbd  Tribe  -eras  not 
entitZai  to  an  inimictfon,  barrinsr  sXaX&  enforceroent  of  its  criminal 
taws.  We  qpdccstanrf  that  negotiations  coaceraing  Qa^  m  ^ammsr 
h&v^  now  bagun  betvnwn  tile  Tribe  and  State  in  that  case. 

THa  S«cond  Cixcuit  recestfT-  held  that  certain  saznbling-  laws  of 
"^vtr  York  law  axe  crlmliial  and  prci^hltor7  in  natiure,  rather  than 
civil  and  reffulatory.  UidUd  Sttttct  v.  CooAj.  922  P.2d  1025,  103^ 
1036  (1991),  petition  for  cert,  pending;  N'o.  90-1386.  Thai  case  wis 
a  criminai  prosecution  under  the  Organized  Criaad  Control  Act  of 
1970, 13  TTJS.C.  1555,  and  15  IT.S^C.  U75,  which  prohibits  possession 
of  certain  garpV^Tfnff  devices  an  T^^dift^  land!?-  The  defendants  con- 
tended that-  Ntw  York  law  is  reyalatory  rather  than  prohihitory 
wxth  respect  to  slot  machines*  and  that  18  TT.S.C.  195o  should  not  be 
construed  to  api^"  where  state  law  is  regulatory  Can  issu*  thi5 
Cotrrt  I«ft  open  in  Caaax<m,  iSQ  11.3.  at  214) .  The  Second  Circuit 
did  not  reaolve  th«  latter  quesdon,  because  it  conduded  that  New 
York  law  was  prohibitotT'  as  to  the  defendants'  yosaession  of  slot 
roach in«w.  In  contrast  to  Conn«cticaf  s  re^rnlation  of  the  ffamea  of 
chance  at  issue  here.  New  Yoric  flatir  v^rvhibits  slot  machines-  922 
FJZd  at  103S-1086.  Sforoover,  this  case  arisen  under  IGHA,  not  IS 
n^.C.  1955  or  15  17.3.0.  1175. 

"The  first  sentencft  of  25  U.S.C.  2710 Cd)  (3)  (A)  states  that 
"falny  Indian  tribo  having  jgri^diction  oviar  the  radian  lands  upon 
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goti2.te  IS  the  only  condition  precedent  Ep«cified  by  the 
relevant  Sectian  of  IGRA- 

To  be  sure,  25  U^.C.  2710(d)  (1),  npon  which  peti- 
tionars  rely  (Pet.  17) ,  provides  that  Class  m  gaming  is 
not  lawful  until  all  of  the  conditions  it  lists  are  satisfied. 
Those  conditions  are  (A)  that  a  tribal  ordinance  author- 
izing such  gaining  has  been  adopted  by  the  governing 
body  of  the  Tribe  and  been  approved  hy  the  Chairman  of 
the  Commissioii,  (B)  that  the  gaming  is  located  in  a 
State  that  permits  such  gaming,  and  (C)  that  the  gam- 
ing is  conducted  in  conformance  with  a  Tribal-State 
comnact  that  has  been  approved  hy  the  Secretary  and  is 
in  e^ect.  25  U.S.C.  2710(d)  (1)  (A),  (B)  and  (C).  But 
contraoTT  to  petitioners'  contention,  nothing  in  these  con- 
ditions suggests  that  they  must  be  satisfied  in  the  se- 
quence in  which  they  are  listed — {.e.,  that  the  Tribe  must 
adopt  (and  the  Commission  Chairman  must  approve)  an 
authorizing  tribal  ordinance  before  the  Tribe  and  the 
State  may  agree  to  a  compact  and  the  Secretary  may 
approve  that  compact. 

As  the  court  of  appeals  pointed  out,  petitioners'  argu- 
ment that  the  conditions  in  25  U.S.C.  2710(d)  (1)  must 
be  satisfied  sequentially  is  undercut  by  the  fact  that  what 
would  seem  to  ba  a  threshold  requirement — that  the  gam- 
ing would  be  in  a  State  that  permits  "such  gaming*' — 
is  listed  second.  See  Pet,  App.  12A-  Petitioners'  position 
is  also  inconsistent  with  25  TJ.S,C.  2710(d)(2)(C), 
which  provides  that  "[elffective  with  the  publication 
*  *  ♦  of  an  ordinance  or  resolution,  adopted  by  the  gov- 
erning body  of  an  Indian  tribe  that  has  been  approved 
by  the  Chairman  *  *  *,  dass  III  gaming  activity  on  the 
Tndian.  lands  shall  be  fully  subject  to  the  terms  and  con- 


which  a  dus  HI  gamiag  activity  is  bain^  conducted,  or  is  vo  be 
caaduct^d,  shall  reqnest  tbe  Stzte  in  "which  snch  lands  axe  located 
to  ftnter  ixao  negotiatioas  for  the  parpose  oi  catering  into  a  Tribal- 
State  compact  govwning  tb«  cocdcct  of  sauainsT  activities.'*  This 
sfflifyncf  likewise  does  not  condltioa  the  abHity-  of  a  Tribe  to  reguest 
a  Stata  to  enter  compact  nssotiationa  upon  iih&  fTi<ttenc<  of  an 
enacted.  And  apptovrsL  tzibal  ordinance. 
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called  for  under  the  compacft.  Nor  does  this  policy  arga-' 
ment  iiave  force  as  a  practical  matter,  since  tiiere  is  no 
reason  to  suppose  tliat  a.  Tribe  would  direct  its  repre- 
sentatives to  engage  ia  negotiations  with  the  Stata  if  the 
Tribe  were  not  at  lezst  tentatively  cozninitted  to  conduct- 
ing gamfng  actiTities.^* 

In  any  event,  the  questioa  whether  a  Tribe  must  first 
adopt  an  ordinance  and  then  nt^otiate  a  Class  HI  gam- 
ing compact  with  a  State— or  may  instead  proceed  in  the 
reverse  order — is  not  an  issue  of  sufficient  importance  to 
warrant  review  by  this  Courc,  particularly  in  the  absence 
of  a  Gonfiicting  holding  by  any  other  court, 

CONCLUSION 

The  petition  for  a  writ  of  certiorari  should  be  denied. 
SespectfuIIy  submitted. 

gRNNSTH  W.  Stars 
Solicitor  General 

BiC2Jt.TroB.  Stewast 

AssistaTii  Attom^  Crenaral 
V&puty  Sol^ciior  G&neral 

Edwin  S.  Z^^EEDLEa 
AssisUmt  t<3  the  SoUciior  General 

Ed  WABD  J.  Shawaseb 
BL4KE  A.  Watson 
AUoTTieys 

ilAECH 1991 


1*  pMiiionecs'  positian  also  wtjold  cffoctivrfy  require  the  Tribe  lo 
mfilcii  a.  public  cUscIosXLLV  of  its  negotfab'ng  posiiion,  while  leaving 
the  State  free  to  ke£ip  lis  a»8oti«ktiii{^  poaition  conddexitiaJ.  IGBA 
should  not  h^  consttned  to  req^oire  this  ^arc  of  imhalAQce  ia  the 


^  ■.  a.  wuMMO^r  f*ium  •mes;  itsi  ^rrrmi     ao4v> 
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TESTIMONY   on   S.  487 

Before  t:he  Joint  Committee  Hearing 

O.S.  Senate  Indian  Affairs  and  the 

House  Native  American  cind  Insular  Affairs 

July  25,  1995 

COYOTE  VALLEY  Band  of  Porno  Indians 


Chairmen  and  Members : 

I  am  Doris  Renick,  Chairperson  of  the  Coyote  Valley  Band  of  Porno 
Indians,  located  in  Mendocino  County,  145  miles  north  of  San 
Francisco,  California. 

I  am  providing  input  into  the  proposed  amendments  to  the  Indian 
Gaming  Regulatory  Act. 

My  people  have  lived  in  the  Mendocino  County  area  since  the 
beginning  of  time.  Like  many  California  Indian  people,  the 
Coyote  Valley  Pomo  were  forced  to  relocate  to  the  Round  Valley 
Indian  Reservation  in  1857.  Round  Valley  is  near  the  town  of 
Covelo,  44  miles  north  of  the  present  location  of  Coyote  Valley. 
Our  homelands  were  sold  to  non-Indian  settlers.  Many  of  our 
people  escaped  incarceration  and  returned  to  Coyote  Valley. 

In  1878,  a  group  of  18  males  had  escaped  from  Round  Valley, 
organized  and  purchased  seven  acres  of  Coyote  Valley  land. 
However,  in  1928,  that  land  was  lost  in  a  foreclosure  action. 
The  Coyote  Valley  Pomos  were  landless. 

In  1909,  the  U.S.  government  purchased  101  acres  of  land,  and  the 
Coyote  Valley  Rancheria  was  established  for  the  benefit  of 
landless  Pomo  Indians. 

In  1949,  the  Army  Corps  of  Engineers  approved  the  Coyote  Valley 
Dam.  This  project  encompassed  the  entire  land  base  within  the 
Coyote  Valley  Rancheria.  Under  threats  of  land  condemnation,  the 
few  assignees  of  the  Rancheria  agreed  to  once  again  leave  their 
beloved  homeland.  The  tribal  people  were  given  a  few  hours  to 
gather  their  belongings  and  leave.  They  had  no  place  to  go  and 
nothing  to  support  them  except  the  small  compensation  they  were 
given  for  the  land  and  its  improvements. 

In  1957,  the  federal  government  terminated  the  Rancheria  and 
refused  services  to  the  Coyote  Valley  people.  However,  the  tribe 
appealed  to  the  court  and  a  judgment  was  issued  which  reversed 
the  termination.  A  tribal  council  was  formed  in  1976,  and  began 
looking  for  property  that  would  substitute  for  the  Rancheria 
which  was  now  the  Coyote  Valley  Dam. 
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In  1979,  the  Secretary  of  the  Interior  purchased  57.76  acres  and 
proclaimed  this  new  reservation  land  to  be  held  in  trust  for 
Coyote  Valley  tribal  members. 

Prior  to  one  year  ago,  our  community  residents  were  in  a  state  of 
poverty.  With  the  opening  of  our  training/gaming  facility,  we 
have  reversed  those  conditions  so  that  today,  there  is  no  longer 
unemployment,  or  welfare  dependency  for  reservation  residents. 
Every  tribal  member  who  wants  to  work  can  at  the  casino. 
Training  opportunities  are  available  to  tribal  members  and  other 
employees,  many  of  whom  had  never  been  able  to  secure  jobs  in 
this  area  before.  Our  Gaming  Ordinance  is  approved  by  the 
National  Indian  Gaming  Commission.  The  Shodakai  Coyote  Valley 
Casino  is  a  member  of  the  Ukiah  Chamber  of  Commerce,  and  we  are 
one  of  the  largest  employers  in  the  county.  We  are  bringing  in 
tourism  dollars.  Our  casino  now  employs  200  employees,  75%  of 
whom  are  non-Indians.  Approximately  25%  are  tribal  members  or 
Indians  from  other  tribes.   And,  we  are  paying  payroll  taxes. 

With  reference  to  S.  487,  Coyote  Valley  supports  the  provision  to 
establish  minimum  federal  standards.  However,  rather  than  create 
another  costly  government  bureaucracy,  the  Tribe  would  require 
that  it  have  the  responsibility  of  regulating  and  enforcing  those 
standards.  Only  after  proven  violation  by  a  tribe  of  those 
standards  should  the  proposed  commission  assume  regulatory 
responsibilities.  After  completing  a  specific  period  of  time  in 
commission  compliance,  the  tribe  would  then  reassume  its 
regulatory  functions. 

The  Coyote  Valley  Tribe  proposes  an  amendment  to  assist  those 
tribes  located  in  states  where  tribal/state  compacts  have  been 
held  hostage  for  well  over  the  180-day  negotiation  period  by 
state  negotiators  unwilling  to  meet  and/or  negotiate  compacts 
with  the  tribes. 

We  are  particularly  concerned  about  the  Indian  gaming  situation 
here  in  California.  As  you  know,  California  tribes  have  not  been 
able  to  secure  Class  III  compacts.  Governor  Wilson  refuses  to 
meet  or  negotiate  with  tribes.  His  illogical  argument  is  that 
tribes  are  in  violation  of  state  law  which  prohibits  gaming 
machines,  yet  he  has  exempted  the  state  lottery.  Tribes  have 
declared  that  the  state  is  in  violation  of  federal  law,  and  have 
filed  bad  faith  lawsuits, 

S.  487  attempts  to  remedy  the  tribal  state  gaming  compact  impasse 
dilemma.  Section  12  addresses  a  first  time  tribal  request  for 
compact  negotiations.  It  fails  to  address  those  situations  where 
tribes  have  requested  negotiations  when  the  required  180-day 
negotiation  period  has  ended  and  the  State  refused  to  meet  or 
negotiate. 

In  California,  as  many  as  30  tribes  have  been  waiting  for  the 
Governor  to  meet  and  negotiate  a  compact  .  .  .  well  past  the  180- 
day  negotiation  period. 
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In  fact,  most  of  the  tribes  are  still  waiting  for  the  Governor  to 
simply  acknowledge  their  letter  of  request. 

As  a  result.  Coyote  Valley  would  like  to  propose  an  amendment  for 
those  tribes  that  have  met  the  requirements  for  requesting 
compact  negotiations,  and  the  Governor  has  refused  to  commence  or 
complete  compact  negotiation  within  the  applicable  time  period 
provided  in  the  existing  Indian  Gaming  Regulatory  Act,  that  upon 
the  enactment  of  S.  487,  these  tribes  go  directly  to  the 
Secretary  of  Interior  for  approval  of  their  gaming  compact. 

It  is  unacceptable  to  force  those  tribes  to  begin  a  new  180-day 
countdown  when  they  have  been  waiting  for  the  past  four  years 
while  the  governors  have  refused  to  negotiate. 

Regarding  other  gaming  legislation  currently  pending  in  Congress, 
the  Coyote  Valley  Tribe  vehemently  opposes  any  effort  to  subject 
tribes  to  state  jurisdiction  or  any  attempt  at  erosion  of  tribal 
rights  to  conduct  gaming  as  provided  under  the  Cabazon  decision. 

In  addition.  Coyote  Valley  recommends  the  following  suggestions 
for  possible  amendments  to  S.  487. 

RECOMMENDATIONS  FOR  AMENDMENTS  TO  S.  487 

Amendment  -  Congressional  Findings  ADD: 

An  Indian  tribe  may  engage  in,  or  license  and  regulate, 
gaming  on  Indian  lands  within  such  tribe's  jurisdiction  if 
such  Indian  gaming  is  located  within  a  State  that  permits 
such  gaming  for  any  purpose  by  any  person,  organization,  or 
entity  (and  such  gaming  is  not  otherwise  specifically 
prohibited  on  Indian  lands  by  federal  laws. ) . 

If  there  is  gaming  conducted  within  a  state  that  as  a  matter  of 
public  policy  permits  such  gaming  activities  for  any  person, 
organization  or  entity,  tribes  should  be  allowed  to  conduct  all 
forms  of  gaming  on  their  reservations,  as  long  as  they  are 
subject  to  strict  minimum  standards  for  that  specific  form  of 
gaming. 

Amendment  to  Class  I,  Class  II,  and  Class  III 

As  you  know,  the  Indian  Gaming  Regulatory  Act  requires  tribes  to 
determine  whether  the  gaming  being  conducted  within  their 
jurisdiction  is  either  Class  I,  Class  II,  or  Class  III. 

The  purpose  of  class  designation  came  as  a  result  of  the  concern 
of  various  members  during  legislative  debate  in  which  they  argued 
the  basis  for  the  class  designation  was  the  lack  of  federal  or 
state  regulatory  control,  and  fear  of  the  infiltration  of 
organized  crime. 
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Prior  to  those  arguments,  up  until  today,  the  fear  of  organized 
crime  has  been  totally  unfounded.  With  the  passage  of  S.  487, 
tribes  will  be  under  strict  federal  mimimum  regulatory 
requirements  and  licensing  standards.  Therefore,  the  need  for 
class  designation  is  obsolete. 

Amendment  to  Scope  of  Games 

Coyote  Valley  would  like  all  references  to  scope  of  games 
stricken.  With  the  adoption  of  federal  minimum  standards  for  all 
aspects  of  gaming,  we  see  no  need  to  divide  gaming  into 
categories,  especially  since  states  do  not  have  designated 
categories  for  the  scope  of  gaming  permitted  within  their 
jurisdiction. 

Amendment  to  Section  4  -  Definitions 

Section  5,  subsection  (b)  (C)  ,  refers  to  "organization",  but 
there  is  no  definition.  Coyote  Valley  would  like  to  suggest 
amending  "organization"  into  the  definition  of  "person",  and 
amending  "entity"  into  the  definition  of  "person". 

Amendment  to  Section  5  -  Establishment  of  the  federal  Indian 
Gaming  Regulatory  Commission 

Subsection  (a)  (3)  (C)  &  (E)  -  Commissioners  should  not  have  any 
pecuniary  interest  in  any  business  or  organization  that  holds  a 
gaming  license  in  any  state  or  foreign  jurisdiction  or  that  does 
business  with  any  person  or  organization  that  is  licensed  by  any 
state  or  foreign  jurisdiction. 

Subsection  (a)  (5)  -  Reference,  at  the  end  of  the  paragraph  "and 
the  staff  shall  consist  of  the  following:"  The  changes  to 
paragraphs  (A)  and  (B)  should  correspond  to  this  proposed  change. 

Subsection  (a)  (6)  -  Background  investigations  should  also  be 
conducted  for  the  commission  staff. 

Amendment  to  Section  7  -  Powers  of  the  Commission 

Section  (a)  (1)  (L)  -  Will  the  Commission  have  the  authority  to 
enter  into  a  contract  with  a  State  for  the  regulation  and 
enforcement  of  tribal  gaming,  without  the  approval  of  the  tribe? 

Under  S.  487,  there  appears  to  be  a  possible  triplication  of 
responsibilities  for  the  regulation  and  enforcement  of  tribal 
gaming  facilities.  The  amount  of  money  that  will  be  required  to 
monitor  and  enforce  these  regulations  for  each  jurisdiction 
(tribal,  state  and  federal)  is  prohibitive. 

Amendment  to  Section  7  -  Powers  of  the  Commission 

Tribes  or  tribal  law  enforcement  agencies  should  be  designated  a 
federal  law  enforcement  agency  and  authorized  to  secure  from  any 
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law  enforcement,  or  gaming  regulatory  agency,  whether  federal, 
state  or  foreign  nation,  information  necessary  to  enable  the 
tribe  to  carry  out  the  provisions  of  this  Act. 

Amendment  to  Section  7  -  Powers  of  the  Commission 

Subsection  (c)  (2)  (D)  -  All  gaming  machines  and  equipment  must 
meet  federal  minimum  standards  and  be  licensed  by  the  U.S. 
Attorney. 

Amendment  to  Section  8  -  Regulatory  Framework. 

Subsection  (d)  (2)  ....failure  of  a  tribe  or  a  state.... to  meet 
or  exceed  mimimum  federal  s tandards ....  remedies  and 
sanctions .... "Does  the  Commission  have  authority  to  invoke 
remedies  or  sanctions  on  a  State?  Who  will  pay  for  the 
investigations  if  conducted  by  the  Commission?  Can  the 
Commission   assess   a   State    for   costs? 

Amendment  to  Section  11  -  Requirements  for  the  conduct  of  Class  I 
and  Class  II  Gaming  on  Indian  Lands 

Subsection  (b)  (2)  (A)  -  "Organization  and  entity"  was  omitted 
from  the  description  of  gaming  located  within  a  State  that 
permits  such  gaming  for  any  purpose  by  any  person.  This  is 
crucial  for  those  tribes  that  are  located  within  a  state  that  is 
arguing  commercial  vs.  governmental  gaming. 

Amendment  to  Section  11  -  Requirements  for  the  conduct  of  Class  I 
and  Class  II  Gaming  on  Indian  Lands 

Subsection  (b)  (3)  (VI  (v)  -  Contracts  for  attorneys  and 
accountants  should  not  be  excluded  from  audits. 

Amendment  to  Section  11  -  Requirements  for  the  conduct  of  Class  I 
and  Class  II  Gaming  on  Indian  Lands 

Subsection  (c)  -  Petition  for  Certification  of  Self-Regulation. 
A  timeframe  for  the  approval  of  the  self-regulation  certification 
by  the  Commission  must  be  established. 

Amendment  to  Section  11  -  Requirements  for  the  Conduct  of  Class  I 
and  Class  II  Gaming  on  Indian  Lands 

Subsection  (b)  (aa)  -  Background  investigations  should  include 
consultants,  attorneys  and  accountants,  if  they  are  acting  in  a 
capacity  of  having  internal  control,  either  directly  or 
indirectly,  in  a  licensed  Class  II  or  Class  III  gaming  operation. 

Amendment  to  Section  11  -  Requirements  for  the  Conduct  of  Class  I 
and  Class  II  Gaming  on  Indian  Lands 

Section  11,  subsection  (c)  (2)  (B)  (iii)  refers  to  "violations  of 
a  tribe's  gaming  ordinance  and  regulation." 
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S.  487  currently  eliminates  the  requirement  that  tribes  adopt  an 
ordinance  or  resolution  for  the  conduct  of  gaming  on  their 
reservation  lands.   Amend  S.  487  to  include  tribal  ordinances. 

Amendment  to  Section  12  -  Class  III  Gaming  on  Indian  Lands 

Subsection  (a)  (1)  (B)  "Organization  and  entity"  was  omitted  from 
the  description  of  gaming  located  within  a  State  that  permits 
such  gaming  for  the  purpose  by  any  person.  This  is  crucial  for 
those  tribes  that  are  located  within  a  state  that  is  arguing 
commercial  vs.  governmental  gaming. 

Amendment  to  Section  12  -  Class  III  Gaming  on  Indian  Lands 

Add  to  Subsection  (a)  (2)  -  An  amendment  for  those  tribes  that 
have  met  the  requirements  for  requesting  compact  negotiatons  and 
the  Governor  refused  to  commence  or  complete  compact  negotiaton 
within  the  applicable  time  periods  provided  in  the  existing 
Indian  Gaming  Regulatory  Act,  and  those  tribes  then  go  directly 
to  the  Secretary  for  approval  of  their  gaming  compact. 

Tribes  that  have  followed  the  rules  and  have  been  put  "on  hold" 
by  uncooperative  governors  should  not  be  penalized  when  they  have 
waited  for  as  much  as  four  years. 

Subsection  (a)  (3)  (a)  (vii)  -  Omit  "and  the  impact  of  gaming  on 
tribal,  state,  and  local  governments",  from  the  end  of  this 
section.  This  language  will  only  feed  the  arguments  for  a 
tribe's  competition. 

Amendment  to  Section  20  -  Licensing 

Who  is  responsible  for  the  costs  of  licensing  and  background 
fees,  assessments  and  bonds? 

Thank  you  for  your  consideration  of  the  foregoing 
recommendations . 

Sincerely, 


//^    ^  .^- 


DORIS  RENICK,  Chairperson 
COYOTE  VALLEY  TRIBE 
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TESTIMONY  OF  SANTA  ANA  PUEBLO/SANTA  ANA  NON-PROFIT 

ENTERPRISE  BOARD  -  JULY  25,  1995  HEARING  ON^ENATE  BILL  487 

"THE  INDL\N  GAMING  REGULATORY  ACT  AMENDMENTS  ACT  OF  1995" 


TO  SENATE  COMMITTEE  ON  INDLW  AFFAIRS: 

On  behalf  of  the  Santa  Ana  Non-Profit  Enterprise  (SANE)  Board  and  Santa  Ana  Pueblo,  I 
want  to  thank  you  for  honoring  our  request  for  additional  hearings.  This  request  was 
made  in  order  that  Tribes  have  the  opportunity  to  present  individual  testimony  regarding 
Senate  Bill  487,  the  Indian  Gaming  Regulatory  Act  Amendments  of  1995.  In  reviewing 
the  Wimess  List  for  the  July  25,  199S  hearing,  we  noticed  that  you  included  several  Tribal 
Nations  as  witnesses  for  testimony  and  we  are  appreciative  for  that.  Although  Santa  Ana 
Pueblo  is  not  one  of  tfie  Tribes  on  the  witness  list,  we  want  to  submit  testimony  for  your 
review  and  consideration,  prefaced  by  a  brief  description  of  our  Pueblo. 

The  I^ieblo  of  Santa  Ana  is  situated  within  63,000  acres  located  20  miles  north  of 
Albuquerque,  New  Mexico  with  the  the  old  Santa  Ana  P*ueblo  "Tamaya"  on  the  north 
bank  of  the  Jemez  River  in  an  area  of  volcanic  mesas  and  sandy  plains.  We  have 
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approximately  650  Tribal  members  and  our  culture  and  traditions  remain  a  great  priority  in 
the  midst  of  our  all  pursuits.  We  arc  proud  to  be  a  progressive  Tribe  with  long  term 
commitment  to  enhanced  economic  development  within  our  reservation.   We  see 
development  as  a  tool  for  ensurtng  economic  security  and  improving  the  quality  of  life  for 
all  Tribal  members,  thus  we  constantly  look  for  innovative  ideas  to  diversify  our  economic 
base.  However,  as  we  all  know,  diversifying  an  economic  base  requires  substantial  initial 
capital  investments  which  have  been  beyond  our  financj^  means.  In  our  quest  to  find 
alternative  means  of  generating  revenues  we  turned  to  the  Indian  Gaming  Regulatory  Act 
as  passed  by  Congress  in  1988  and  we  established  our  gaming  operatioas  in  1993.  Prior  to 
our  gaining  operatioi\s,  Santa  Ana  had  little  hope  for  enhanced  economic  opportunities  for 
our  people  despite  our  efforts  to  develop  and  maximize  our  business  ventures.  The 
economic  deprivation  that  we  suffered  for  many  years  resulted  in  high  unemployment  rates 
as  well  as  a  lack  of  many  needed  services  for  the  members  of  our  Tribe,  but  finally 
through  the  establishment  of  our  gaming  activities  we  have  been  able  to  see  some  very 
positive  results.  The  Santa  Ana  Non-Profit  Enterprise  (SANE),  a  Non-profit  business 
Enterprise  under  the  auspices  of  the  Santa  Ana  Tribe  was  established;  a  Board  (the  SANE 
Board)  was  created  to  set  policy  and  direct  the  future  of  our  business  ventures  -  since  then, 
we  have  seen  a  great  improvement  in  the  overall  economic  condition  of  Santa  Ana  Pueblo 
as  a  whole.   Prior  to  this  move,  our  resources  were  limited  to  barely  sustain  our  few 
revenue  producing  businesses  within  the  Pueblo.  Our  gaming  revenues  have  enabled  us  to 
nourish  these  businesses  where  they  can  someday  become  self-sustaining  -  we  finally,  now 
see  an  array  of  hope  for  improved  overall  economic  development  in  our  reservation,  i.e. 
land  acquisition,  long  term  investments,  adequate  funding  for  health  insurance  programs, 
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opportunities  and  programs  for  our  elderty,  youih  programs,  employment  programs, 
scholarship  and  library  programs,  housing  development  and  maintenance  programs,  etc... 
We  arc  strongly  committed  to  providing  for  our  healthcare,  education,  religious  affairs  and 
the  general  welfare  of  the  Puel))o  of  Santa  Ana  by  creating  job  opportunities  that  once 
seemed  unreachable  .  Our  goal  is  to  build  on  the  talents  and  skills  of  our  members  to 
provide  for  long-term  employment.  We  firmly  believe,  as  the  evidence  shows,  that  through 
prudent  use  of  our  Gaming  resources  we  can  eventually  see  all  members  of  our  Pueblo 
become  self-suilicicnt  and  contributing  to  our  economy.     Santa  Ana  has  made  great 
strides  through  our  Gaming  resources  and  we  have  adhered  to  the  Indian  Gaining 
Regulatory  Act's  (IGRA)  mandate  to  use  our  Gaming  revenues  for  Tribal  economic 
development  purposes  only.  This  is  one  of  the  reasons  why  Indian  Gaming  is  so  unique 
and  altogether  different  from  other  forms  of  gaming:  Our  revenues  from  Gaming 
operations  must  be  used  for  economic  development  within  our  reservation.  This  is  why  we 
can  readily  attest  to  the  positive  impacts  of  Indian  gaining  on  our  Pueblo;  we  can  see  both 
the  tangible  and  non-tangible  results  quite  rapidly.  However,  I  want  to  remind  you  that 
these  positive  benefits  are  also  reaped  by  non-indian  members  of  the  commimity  as  more 
than  50%  of  our  employment  force  is  non-indian.  These  are  direct  benefits  to  the 
conununity  with  some  of  the  indirect  benefits  stimulating  trade  for  the  entire  non-indian 
community. 

Thanks  for  tfie  opportunity  to  submit  this  testimony.  We  hope  that  in  this  legislative 
process  you  will  protect  our  rights  imder  the  Indian  Gamii^  Regulatory  Act  and  not  allow 
the  scope  of  gaming  to  be  restricted  under  any  circumstances.  AMiou^  we  are  making 
every  effort  to  divenify  our  economic  base,  we  highly  depend  on  our  gaming  revenues  to 
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continue  providing  the  much  needed  services  for  our  people.  We  ask  that  you  preseive  the 
principles  ot'Cabazon  and  that  you  protect  our  rights  as  sovereign  Tribal  Nations  in  order 
that  we  can  govern  ourselves  independently. 

Sincere^, 


Pmuin, 


Ken  Pflquin, 


Chairman/Executive  Director 
SANE  Board 


Erp^J^ujan,  Governor 
I  Ana  Pueblo 
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Secretary                                                                                      HHHOT     ^  FAX:  (sof )  •k7-S39S 


August  7,  1995 


Senator  John  McCain 

United  States  Senate 

SR-IU  Russell  Senate  Office  Building 

Washington.  DC   20510-0303 

Dear  Senator  McCain: 

Thank  you  for  meeting  with  the  Santa  Ana  Pueblo  and  for  taking  the  time  to  listen 
seriously  to  our  concerns  about  recent  events  in  New  Mexico.  The  Santa  Ana  Pueblo 
operates  the  Santa  Ana  Star  Casino  under  an  Ordinance  that  has  been  approved  by  the 
National  Indian  Gaming  Commission  and  a  compact  that  has  been  approved  by  the 
Secretary  of  Interior  and  published  in  the  Federal  Register,  all  in  accordance  with  the 
Indian  Gaming  Regulatory  Act  ("IGRA").  The  recent  opinions  of  the  New  Mexico 
Supreme  Court  cast  doubt  on  the  validity  of  the  compact,  even  though  the  New  Mexico 
Supreme  Court  does  not  have  jurisdiction  over  the  Santa  Ana  Pueblo  or  other  Indian 
tribes.  Our  own  Indian  Gaming  Commission,  that  does  have  authority  over  operations  and 
licensing  at  the  Star  Casino  has  issued  an  order  that  the  compacts  are  valid,  as  are  the 
licenses  to  vendors  and  employees.  The  New  Mexico  Supreme  Coun  is  seeking  to 
interfere  with  federally  sanctioned  and  approved  tribal  rights,  which  is  a  direct  challenge 
to  our  sovereign  authority. 

The  Congress  of  the  United  States  enacted  IGRA  and  balanced  the  interest  of  the 
states  and  tribes.  In  fact,  the  State  of  New  Mexico  supported  IGRA  when  it  was  originally 
passed.  Therefore,  we  request  that  you  or  Senator  Domenici  sponsor  two  amendments  that 
will  clarify  the  federal  law  and  settle  any  question  as  to  which  branch  of  state  government 
has  authority  to  negotiate  and  sign  compacts  and  to  ensure  that  the  existing  compacts 
entered  into  in  good  faith  by  the  various  tribes  in  New  Mexico  obtain  their  validity  under 
the  IGRA  amendments  proposed  by  S.  487. 
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Senator  McCain 
August  7,  1995 
Page  2 

The  uncertainty  over  whether  the  Governor  of  New  Mexico  has  the  authority  to 
execute  compacts  is  a  national  problem.  Only  two  states  to  our  knowledge.  Kansas  and 
Wisconsin,  have  had  tribal-state  compacts  approved  by  the  state  legislature.  Therefore, 
similar  private  citizen  lawsuits  can  be  brought  in  all  of  the  other  states  to  collaterally  attack 
the  compacts.  Such  nationwide  litigation  would  require  the  federal  government  to  spend 
enormous  resources  to  resolve  conflicts  that  will  naturally  arise.  Therefore,  an  amendment 
to  IGRA  under  S.  487  would  be  prudent  as  a  national  course  of  action.  Enclosed  for  your 
information  is  a  copy  of  the  letter  from  the  law  firm  of  Nordhaus,  Haltom,  Taylor, 
Taradash  &  Frye  that  contains  the  amendments  we  propose  to  S.  487  and  also  the 
Declaratory  Order  issued  by  the  Santa  Ana  Gaming  Commission. 

Very  truly  yours, 

SANTA^^A  PUEBLO 


EJL:BRH\kkb 

Enclosures:      1 .         Letter  from  Nordhaus.  Haltom,  Taylor,  Taradash  &  Frye 
2.         Declaratory  Order 
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WASHINGTON,    DC     OFFICE 


Smenan  R    atcitty 
Lisa  m    Entield.  Or  Counsel 


August  7,  1995 


Honorable  John  McCain 
Chairman,  Indian  Affairs  Committee 
United  States  Senate 
Washington,  D.C.   20510-6450 

Honorable  Daniel  K.  Inouye 
Vice-Chairman,  Indian  Affairs  Committee 
United  States  Senate 
Washington,  D.C.   20510-6450 

Re:      Proposed  Amendments  to  S.  487 

Dear  Senators  McCain  and  Inouye: 

The  Pueblo  of  Santa  Ana  submits  the  following  proposed  amendments  to  S.  487  for 
your  consideration.   The  purpose  of  the  first  set  of  amendments  is  to  clarify  that  the 
Governor  of  a  state  has  the  authority  under  IGRA  both  to  negotiate  and  to  execute  a  compact 
with  an  Indian  tribe.   These  amendments  should  settle  any  question  as  to  which  branch  of 
state  government  would  otherwise  have  such  authority,  which  has  been  a  subject  of  some 
dispute  in  the  courts.   The  second  proposed  amendment  is  intended  to  ensure  that  the  existing 
compacts  entered  into  by  various  tribes  in  New  Mexico  and  the  State  of  New  Mexico  and 
approved  by  the  Secretary  of  Interior  retain  their  validity  under  the  IGRA  Amendments 
proposed  by  S.  487. 

1)        In  order  to  clarify  that  the  Governor  of  a  state  has  the  authority  to  negotiate  and 

execute  compacts  under  IGRA,  the  following  amendments  to  S.  487  should  be  made: 

Section  12(a)(l)(C)(ii)(I):      Insert  "the  Governor  of"  in  front  of  "a  State'  (p.  61) 

Section  12(a)(2)(A)(i):  Insert  "the  Governor  of  in  front  of  "the  State"  (p.  61- 
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62) 


Section  12(a)(2)(A)(ii):         Replace  "the  State"  with  "the  Governor"   (p.  62) 

Section  12(a)(2)(A)(iii):        Replace  "a  State"  with  "the  Governor"  and  replace  "the 
State"  with  "the  Governor"  (p.  62) 

Section  12(a)(2)(A)(iv)(I):     Replace  "the  State"  with  "the  Governor"  (in  two  places) 
(p.  63) 

Section  12(a)(2)(A)(iv)(II):    Replace  "the  State"  with  "the  Governor"  (p.  63) 

Section  12(c)(1):  Insert  "the  Governor  of  in  front  of  "a  State"  (p.  69) 

2)        In  order  to  preserve  the  validity  of  the  existing  federally  approved  compacts  in  New 
Mexico,  the  following  language  should  be  inserted: 

Section  12(e)(1):  Insert  at  the  beginning  of  the  paragraph:  "Any  compact 

entered  into  and  approved  by  the  Secretary  under  the 
authority  of  this  Act  prior  to  the  date  of  enactment  of  the 
Indian  Gaming  Regulatory  Act  Amendments  Act  of 
1995,  including  all  the  compacts  entered  into  between  the 
State  of  New  Mexico  and  Indian  tribes  within  that  state 
and  approved  by  the  Secretary  before  such  date,  shall, 
during  such  period  as  the  compact  is  in  effect,  remain 
lawfiil  and  valid,  notwithstanding  the  Indian  Gaming 
Regulatory  Act  Amendments  Act  of  1995  and  the 
amendments  made  by  such  Act  or  any  change  in  State 
law  enacted  after  the  approval  of  the  compact  or  any 
construction  of  State  law  issued  by  a  State  court  after  the 
iq>proval  of  the  compact.   In  addition,"  (p.  72) 
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Thank  you  for  your  consideration  of  these  proposed  amendments. 

Very  truly  yours, 

NORDHAUS,  HALTOM,  TAYLOR, 
TARADASH  &  FRYE 

Jill  E.  Grant 

Attorneys  for  the  Pueblo  of  Santa  Ana 

Honorable  Pete  Domenici 

Honorable  Jeff  Bingaman 

Honorable  Bill  Richardson 

Honorable  Joe  Skeen 

Honorable  Steve  Schiff 

Honorable  Gary  Johnson,  Governor,  State  of  New  Mexico 
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Walter  Chilstobcil 

Secietary/Treasurer 
Eugene  Lu]an 

DF.CLARATORY  ORDER 
To:       Governor  Lujan,  Santa  Ana  Pueblo  and  Santa  Ana  Non-Profit  Enterprise 
From:  Santa  Ana  Gaining  Regulatory  Commission 
Re:       Inquiry  Into  Validity  of  Class  III  Gaming  at  Santa  Ana  Pueblo 

THIS  MATTER  comes  before  the  Commission  at  the  request  of  the  Santa  Ana 
Non-Profit  Enterprise  and  the  Pueblo  of  Santa  Ana  concerning  the  validity  of  existing 
Class  III  gaming  activities  at  Santa  Ana  Pueblo  in  light  of  the  recent  decision  of  the  New 
Mexico  Supreme  Court  in  State  ex  rel  Clark  v.  Johnson,  No.  22861  (NM  S.  Ct.  August  4, 
1995).  It  is  the  opinion  of  the  Commission  that  vyhatever  impact  the  decision  of  the  New 
Mexico  Supreme  Court  may  have  had  on  the  ability  of  the  Governor  and  other  Executive 
Officers  of  the  State  of  New  Mexico  to  implement  or  enforce  the  Gaming  Compact 
between  the  Pueblo  of  Santa  Ana  and  the  State  of  New  Mexico,  the  validity  of  that 
Compact,  and  the  ability  of  Santa  Ana  Pueblo  to  conduct  Class  111  gaming  legally 
thereunder,  are  ultimately  matters  strictly  of  federal  law,  and  that  as  a  matter  of  federal 
law,  that  issue  is  conclusively  determined  by  the  approval  of  the  Secretary  of  the  Interior 
of  such  Compact  and  the  publication  of  notice  of  such  approval  in  the  Federal  Register. 
See,  e.  g.,  Langley  v.  Edwards,  872  F.  Supp.  1531,  1535  (W.  D.  La.  1985);  Willis  v. 
Fordice,  850  F.  Supp.  523  (S.  D.  Miss.  1994),  afTd,  55  F.  3d  633  (5th  Cir.  1995) ; 
United  States  v.  Lawrence,  595  F.  2d  1 149  (9th  Cir.  1979) ;  United  States  v.  Brown, 
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334F.  Supp  536(D.  Neb   1971);  Omaha  Tribe  v.  Village  of  Walthill,  334  F.  Supp. 
823  (D.  Neb.  1971),  afTd,  460  F.  2d  1327  (8th  Cir.  1972),  cen.  denied,  409  U.  S. 
1107(1973);  State  ex  rel  Dyer  v.  Sims,  341  U.  S.  22  (1951),  449  U.  S.  433  (1981).  In 
light  of  these  authorities,  and  in  light  of  the  fundamental  rule  that  the  tribes  are  not 
bound  by  any  decision  in  a  case  in  which  they  were  not  parties,  it  is  the  opinion  of  the 
Commission  that  the  Compact  entered  into  by  and  between  the  Pueblo  of  Santa  Ana  and 
the  State  of  New  Mexico  on  or  about  February  13,   1995,  and  which  was  approved  by 
the  Assistant  Secretary  of  the  Interior  for  Indian  Affairs,  pursuant  to  lawful  delegation 
ofauthority  by  the  Secretary  of  the  Interior,  on  March  15,  1995,  notice  of  which 
approval  was  published  in  the  Federal  Register  at  60  Fed.  Reg.  15914  (1995)  on  March 
22,  1995,  remains  fully  valid  and  in  effect,  and  that  therefore  Class  III  gaming  within 
the  lands  subject  to  the  jurisdiction  of  the  Pueblo  of  Santa  Ana  continue  to  be  lawful 
when  conducted  consistent  with  the  terms  of  the  Compact  and  of  the  Santa  Ana  Gaming 
Ordinance.  In  that  respect,  all  gaming  licenses  and  other  approvals  issued  by  this 
Commission  to  persons  engaged  in  Class  III  gaming,  to  vendors  providing  Class  III 
gaming  equipment,  and  to  others  involved  in  such  activities,  remain  in  full  force  and 
effect,  notwithstanding  the  decision  in  Clark  v.  Johnson. 

Done  this  7tb  day  of  August,  1995. 

Santa  Ana  Garaipg  Regulatory 
Commission 


By:   ^'p^rv.— 


Bruce  Sanchez,  CKalrmaa 
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CCMiRNOBS 

ASSGOAnON 


***** 


Howard  Dean.  M.D. 
Governor  of  V'mnont 

Ouir 

Tommy  G.  Thorn  pion 
Govanor  of  VTuconsin 
Vice  Quit 


July  26,  1995 


Hall  o{  the  Sutei 
+44  Sonh  Capiiol  Siren 
Wiitiitipon.  DC  ;oooii5i; 
Telephone  ,;0;i  6:4-5300 


URGENT— M  E  M  O  R  AN  D  U  M 

To:        Washington  Repres^fAatiyn  pid  State  Conucu 
from;   Victoria  Becker 

General  Counsel 
Re:        Possible  August  2  Mark  lip  of  S.  487 — the  Indian  Gaming  Regulatory  Act  Amendments 

Act  of  1995 

Senator  John  McCain  (R-Ariz.),  Chairman  of  the  Senate  Committee  on  Indian  Affairs,  has  accelerated 
the  pace  of  S.  487 —  his  bill  to  reform  the  Indian  Gaming  Regulatory  Act  of  1988  (IGRA).  Many 
Governors,  including  NGA  Chair  Howard  Dean,  M.D.  and  Vice  Chair  Tommy  G.  Thompson,  have 
written  to  Senator  McCain  expressing  opposition  to  numerous  provisions  in  the  proposed  legislation. 
Senator  McCain  planned  to  mark  up  S.  487  on  August  2,  but  he  has  yet  to  announce  the  final  date  and 
time  of  that  hearing.  Sources  confirm,  however,  that  Senator  McCain  intends  to  schedule  nurk  up  of 
S.  487  before  the  August  recess  (tentatively  August  12). 

Governors  consistently  have  urged  Congress  to  clarify  IGRA.  especially  with  respect  to  the  scope  of 
gaming  activities  subject  to  compact  negotiation  and  the  Governors'  role  in  the  acquisition  of  land  in 
trust  for  a  tribe  for  gaming  purposes.  The  majority  of  Governors  will  nnost  likely  oppose  S.  487,  if  the 
following  provisions  are  not  amended: 

Scope  of  Gaming 

•  Insert  language  in  S.  487  Section  12(a)(1)(B)  to  indicate  clearly  that  states  will  not  he  forced  to 
negotiate  compacts  with  tribes  for  any  gaming  activities  not  legal  for  operation  by  others  in  the 
state — consonant  with  Ninth  Circuit's  decision  in  Rumsey  v.  Wibon. 

•  Remove  S.  487  Section  3(1)  reference  requiring  that  gaming  activities  be  conducted  consistent 
with  the  1987  U.  S.  Supreme  Court  decision  in  California  v.  Cabazon  Band  of  Mission  Indians. 

•  Remove  S.  487  Section  4(12)(B)  that  would  allow  the  newly  created  Federal  Indian  Gaming 
Regulatory  Commission  to  approve  a  Johnson  Act  device  (such  as  a  video  pull-tab  machine)  as  a 
Class  n  technologic  aid. 


After-Acquired  Land 

Amend  S.  487  Section  19  to  return  to  the  language  in  IGRA  that  provides  Governors'  with  the 
authority  to  concur — as  a  condition  precedent — in  a  decision  by  the  Secretary  of  the  U.S. 
Department  of  Interior  to  lake  lands  in  trust  for  a  tribe  for  gaming  purposes. 

National  Indian  Lottery 

S.  487  Section  12  must  clarify  that  the  gaming  activities  negotiated  under  a  compact  will  be 
conducted  within  the  boundaries  of  the  negotiating  tribe's  land. 
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Regulatory  Oversight 

•  If  minimum  standards  are  enacted,  they  should  apply  to  all  Class  m  Indian  gaming  operations  and 
should  not  be  limited  only  to  compacts  negotiated  after  enactment  of  the  amendments. 

•  If  an  advisory  committee  is  established  to  develop  minimum  standards,  states  should  have  the 
opportunity  to  appoint  representatives. 

Secretarial  Compacting  Process 

•  Remove  any  references  in  S.  487  Section  12,  and  elsewhere  in  the  bill,  that  would  provide  the 
Secretary  of  the  U.S.  Department  of  Interior  with  the  authority  to  negotiate  a  tribal  gaming 
compact. 

Changes  in  State  Law 

•  S.  487  Section  12(e)  must  be  removed  and  the  states'  ability  to  effectively  change  state  law  must 
be  preserved. 

A  list  of  the  Committee  members  is  attached.  A  copy  of  Governors'  letters  to  the  committee,  Ray 
Scheppach's  testimony,  outlines  of  the  bill,  and  other  infomiation  can  be  obtained  by  contacting  me  at 
202/624-5368  or  Norma  Jeter  at  202/624-5362. 

Please  call  me  if  you  have  any  questions  or  comments.  Thank  you  for  your  attention  to  this  issue. 

Attachment 

c:  State  Indian  Gaming  Contacts 
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State  of  Rhode  Island  and  Providence  Plantations 

State  House 

Providence,  Rhode  Island  02903-1 196 

401-277-2080 


Lincoln  Almond 
Governor 


August  1,  1995 


The  Honorable  John  McCain 

Chair 

Committee  on  Indian  Aifairs 

United  States  Senate 

Room  SH-838,  Hart  Senate  Office  Building 

Washington,  DC.  20510 


The  Honorable  Daniel  K  Inouye 

Vice-Chair 

Committee  on  Indian  Affairs 

United  States  Senate 

Room  SH-838,  Hart  Senate  Office  Building 

Washington,  DC.  20510 


Re:        S.487  -  The  Indian  Gaming  Regulatory  Act  Amendments  Act  of  J  995 


Dear  Chair  McCain  and  Vice-Chair  Inouye: 


I  am  writing  to  register  my  strong  opposition  to  the  proposed  Indian  Gaming  Regulatory 
Act  Amendments  Act  of  1995    In  this  regard,  I  join  my  fellow  governors,  the  National 
Governors'  Association,  and  the  National  Association  of  Attorneys  General  in  opposition  and 
urge  reconsideration  of  the  entire  issue  consistent  with  the  NGA  proposals. 

As  you  know,  Rhode  Island  is  one  of  the  several  states  which  entered  into  "settlement 
acts"  with  Indian  tribes  whose  tribal  lands  were  located  within  state  borders    Our  state  believed 
that  the  provisions  of  IGRA  would  not  apply  to  contravene  the  settlement  act  entered  into  with 
the  Narragansett  Tribe  and  approved  by  Congress    Notwithstanding  assurances  provided  to 
Senators  Pell  and  Chafee  to  this  effect,  the  First  Circuit  Court  of  Appeals  has  determined  that 
IGRA  is  applicable  to  Rhode  Island,  and  our  state  is  now  faced  with  dealing  with  many  issues 
under  IGRA 
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The  Hon  Daniel  K.  Inouye 
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I  have  serious  concerns  with  the  proposed  amendments  to  IGRA    First,  I  am  particularly 
troubled  that  the  proposed  amendments  could  potentially  result  in  the  sanctioning  of  tribal  gaming 
activities  which  are  not  allowed  under  state  law.  It  is  illegal  in  Rhode  Island  to  conduct  table 
games  and  possess  slot  machines.  Federal  law  should  not  supersede  a  state's  ability  to  regulate 
the  type  and  extent  of  permissible  gambling  for  all  state  residents.  Tribes  are  rightfully  entitled  to 
conduct  gaming  of  the  same  type  and  to  the  same  extent  as  others  in  a  given  state  —  but  no  more. 
IGRA  should  be  amended  to  reaffirm  the  recent  holding  of  the  Ninth  Circuit  in  Rumsey  v.  Wilson 
and  other  cases  to  this  effect,  instead  of  buttressing  the  pre-IGRA  Cabazon  decision 

Second,  by  removing  the  condition  precedent  of  state  gubernatorial  approval  prior  to  the 
Secretary  of  the  Interior  taking  lands  into  trust  for  gaming  purposes,  S  487  would  essentially 
negate  the  theory  and  thought  behind  settlement  acts  as  well  as  the  compacting  process.   It  would 
also  make  it  even  more  difficult,  if  not  impossible,  to  perform  appropriate  planning  to  mitigate  the 
impact  of  gambling  on  a  state    There  is  no  compelling  reason  to  eliminate  the  veto  power  of 
governors 

Third,  S  487  would  alter  the  process  of  compact  negotiation  for  the  worse    The 
amendments  grant  tribes  a  mechanism  to  bypass  negotiation    As  I  understand  the  amendments, 
they  provide  for  a  period  of  1 50  days  in  which  the  tribe  would  negotiate  with  the  state  and  that 
subsequent  thereto,  if  a  compact  has  not  been  negotiated,  the  tribe  may  apply  to  the  Secretary  of 
the  Interior  for  a  compact  to  be  made  binding  upon  the  state    This  creates  an  uneven  playing 
field.  All  sides  should  be  required  to  act  in  good  faith  in  a  negotiation.  It  seems  that  the  proposed 
amendment  would  be  a  disincentive  to  a  tribe  to  act  in  good  faith,  not  only  with  regard  to  the 
regulation  of  gaming,  but  in  all  other  aspects  of  the  compact  which  may  include  security,  police 
powers,  environmental  concerns,  revenue  sharing,  local  impacts  and  other  concerns. 

A  further  issue  is  the  change  in  the  Johnson  Act.  Provisions  currently  in  IGRA  permit  slot 
machines  or  similar  devices  to  be  used  in  Indian  country  pursuant  to  a  compact  only  when  the 
devices  are  legal  in  the  state.  The  proposed  amendments  would  permit  a  governor  (or,  under  the 
amendments,  the  Secretary  of  the  Interior)  to  enter  into  a  contract  which  would  permit  slot 
machines  within  a  state  notwithstanding  that  the  possession  of  such  machines  is  illegal  in  the  state. 
This  issue  has  been  raised  in  current  litigation  within  the  state  of  Rhode  Island,  since  the  compact 
entered  into  by  a  former  governor  would  arguably  permit  slot  machines  notwithstanding  that  such 
machines  are  illegal  in  Rhode  Island 

I  would  strongly  urge  that  the  Committee  to  consider  these  issues.  The  amendments 
could  have  a  profound  effect  upon  many  states,  including  Rhode  Island,  and  the  relationship 
between  federally  recognized  tribes  and  the  states.  I  note  that  citizens  of  Rhode  Island  have 
repeatedly  voted  to  reject  gambling  proposals  by  tribe  and  non-tribe  interests  and,  in  fact,  have 
recently  enacted  a  constitutional  amendment  which  further  restricts  gambling  in  this  state 
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There  is  a  proper  concern  for  clarification  by  legislation  of  issues  raised  under  IGRA  in 
various  court  cases    I  share,  however,  the  near  unanimous  view  of  fellow  governors  that  the 
proposed  amendments  are  of  no  assistance  to  the  states  and,  in  the  long  run,  to  the  members  of 
the  recognized  tribes  in  their  relationships  to  the  states    I  urge  the  Committee  to  fashion  any 
amendments  along  the  lines  proposed  by  the  NGA,  and  to  reject  those  that  put  states  in  a  worse 
position  than  presently  exists. 


In  C  Almond 


The  Honorable  Claiborne  Pell 
The  Honorable  John  Chafee 
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SOUTHERN  UTE  INDIAN  TRIBAL  COUNCIL 

POST  OFFICE  BOX  737 
IGNACIO,  COLORADO  81 137'-   '   - 
303-563-0100 
FAX  303-563-0396 


LEONARDO    BURCH,  CHAIRMAN 

VIOA  B    PEABODY,  VICE  CHAIRMAN 

MARVIN  E    COOK.  COUNCIL  MEMSER/TRCASURCR 

CLEMENT  J    FROST.  COUNCIL  MEMBER 

LILLIAN  I    SEIBEL.  COUNCIL  MEMBER 

RAY  C     FROST.  COUNCIL  MEMBER 

RENEE  J    CLOUD.  COUNCIL  MEMBER 


June  5,  1995 

Honorable  John  McCain 
United  States  Senate 
SR-Ul  Russell  Senate  Office  Bldg. 
Washington,  D.C.  20510-0303 

Dear  Senator  McCain: 

On  behalf  of  the  Southern  Ute  Indian  Tribe,  I  would  like  to  express  our  appreciation  for  your 
efforts  to  improve  the  Indian  Gaming  Regulatory  Act  (IGRA).  The  Indian  Gaming  Regulatory 
Act  Amendments  Act  (IGRAAA),  S.  487,  is  a  substantially  better  Bill,  in  our  opinion,  than  S. 
2230;  it  is  evident  that  you  and  your  staff  reviewed  comments  from  tribes  and  listened  to  our 
concerns. 

The  Southern  Ute  Indian  Tribe,  which  has  a  Tribal-State  Compact  with  the  State  of  Colorado, 
currently  operates  a  Class  II  and  HI  gaming  facility,  offering  slot  machines,  video  facsimile 
machines,  blackjack,  poker,  bingo  and  pulltabs.  The  facility  opened  September  1,  1993,  and  we 
have  enjoyed  such  success  with  this  venture  that  we  are  in  the  process  of  expanding.  The 
conscientious  regulation  and  monitoring  of  tribal  gaming  by  the  Southern  Ute  Division  of 
Gaming  and  the  Southern  Ute  Indian  Tribal  Council,  which  acts  as  the  Gaming  Commission,  has 
resulted  in  the  establishment  of  excellent  working  relationships  with  both  the  Colorado  Division 
of  Gaming  and  the  National  Indian  Gaming  Commission;  we  are  proud  of  the  reputation  we  have 
developed  for  running  an  effectively  regulated  tribal  gaming  operation. 

In  response  to  your  request  for  comments  on  S.  487,  which  we  understand  you  have  referred  to 
as  a  "discussion  draft,"  we  offer  the  following  specific  comments: 

1 .         Section  3:   Scope  of  Gaming 

We  concur  with  your  handling  of  this  contentious  issue  by  referencing  "gaming  consistent  with" 
the  Cabazon  decision,  leaving  further  clarification  and  definition  in  the  hands  of  the  courts.  The 
Southern  Ute  Indian  Tribe  has  no  objection  to  this  section  of  S.  487  as  drafted,  as  previous 
attempts  to  draft  more  specific  language,  acceptable  to  both  the  tribes  and  the  states,  have 
resulted  in  an  impasse. 
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2.  Section  4:   E>efinitions 

We  are  gratified  to  see  that  the  definition  of  "Indian  Lands"  has  been  reinserted,  as  this  was  a 
concern  we  expressed  with  regard  to  S.  2230.  The  increase  in  the  amounts  which  trigger 
licensing  requirements  for  Gaming  Related  Contracts  and  Gaming  Service  Industries  also 
represents  an  improvement,  as  well  as  the  re-defining  of  "Key  employee"  in  terms  of  supervisory 
capacity. 

3.  Section  5:  Establishment  of  the  Federal  Indian  Gaming  Regulatory  Commission 

The  composition  and  qualifications  for  the  Federal  Indian  Gaming  Regulatory  Commission  seem 
reasonable  and  designed  to  provide  for  a  commission  sensitive  to  Indian  concerns  with 
commissioners  qualified  to  perform  their  regulatory  role. 

4.  Section  7:  Powers  and  Authority  of  the  Commission 

Because  of  our  interest  in  protecting  the  integrity  of  tribal  gaming,  we  have  adopted  strict 
licensing  standards  and  internal  control  minimum  standards.  We,  therefore,  support  the 
establishment  of  federal  minimum  standards,  as  we  believe  it  is  important  to  ensuring  that  Indian 
gaming  remain  free  of  criminal  and  corruptive  elements,  in  order  that  it  can  continue  to  provide 
much-needed  revenue  to  reservation  economies.  We  believe  that  the  establishment  of  minimum 
federal  standards  will  serve  to  protect  the  integrity  of  Indian  gaming  and  to  limit  further 
intrusions  by  the  states  into  this  area. 

We  also  support  the  Commission's  having  enforcement  powers  and  the  ability  to  go  to  court,  as 
opposed  to  referring  matters  to  the  Department  of  Justice;  splitting  and  sharing  jurisdiction 
between  and  among  federal  agencies  has  never  worked  well  for  Indian  tribes. 

5.  Section  10:  Licensing 

This  is  a  section  which  we  believe  would  benefit  from  some  clarification,  as  it  is  ambiguous  as 
to  whether  or  not  the  Commission  would  have  licensing  authority  for  all  Gaming  Operations  and 
Management  Contractors,  even  with  respect  to  tribes  in  compliance  with  minimum  federal 
standards,  and,  if  so,  whether  such  licensing  would  be  in  addition  to  any  licensing  conducted  by 
the  tribes  and/or  states.  While  the  Southern  Ute  Indian  Tribe  does  not  object  to  such  dual 
licensing  of  these  two  categories,  particularly  since  the  time  frames  have  been  defined  better  for 
processing  license  applications,  the  issue  needs  to  be  more  direcdy  addressed  in  the  language  of 
this  section. 
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6.  Section  11:        Requirements  for  the  Conduct  of  Qass  I  and  Class  II  Gaming  on 

Indian  Lands 

The  elimination  of  the  requirement  that  all  gaming  codes  and  ordinances  be  submitted  to  the 
Commission  is  a  welcome  amendment,  as  the  Southern  Ute  Indian  Tribe  recentiy  spent  months 
submitting  its  revised  Class  III  Gaming  Code  to  the  NIGC,  to  the  State  of  Colorado,  to  the  MGC 
again,  and  finally  to  the  BIA  for  approval.  We  also  commend  you  on  reinstating  the  self- 
regulation  option  for  certain  Class  II  operations  but  wish  to  reiterate  that  such  an  option  would 
also  be  appropriate  for  certain  Class  in  operations,  as  well. 

7.  Section  12:   Class  in  Gaming  on  Indian  Lands 

The  language  grandfathering  existing  Compacts  is  clearer  than  in  S.  2230;  we  hope  this  language 
remains  unchanged  in  any  subsequent  drafts  of  S.  487. 

8.  Section  17:   Commission  Funding 

We  support  the  inclusion  in  the  fee  structure  of  the  possibility  of  rate  adjustments  for  those  tribes 
requiring  less  regulatory  oversight  by  the  Commission.  However,  we  still  view  the  assessment 
of  fees  on  "net  revenues"  as  having  the  potential  to  cause  a  bureaucratic  nightmare,  since  the 
Commission  would  have  to  employ  considerable  staff  to  audit  the  operating  expenses  of  all  tribal 
gaming  operations  in  order  to  verify  actual  net  income. 

9.  Section  19:   Miscellaneous 

This  is  another  section  we  view  as  representing  a  considerable  improvement  over  S.  2230.  The 
specific  exemption  language  should  settle  the  debate  over  the  federal  excise  tax  on  puUtabs, 
which,  to  us,  is  more  of  a  fairness  issue  than  a  financial  one.  Additionally,  allowing  tribes  access 
to  law  enforcement  information  collected  by  the  Commission  should  provide  a  valuable  resource 
to  tribes  in  carrying  out  their  investigative  and  regulatory  functions. 


Sincerely, 


LCB:ss 

cc:Hon.  Ben  Nighthorse  Campbell 
Tim  Wahpato,  NIGA 
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NORMAN  W  OeSCHAMPE.  PRESIDBNl 
DARRCU  WADENA.  VICE  PRESIDENT 


The  Minnesota  Chippewa  Tribe 

P.O.  BOX  217  —  CASS  LAKE.  MINNESOTA  S6633-0217 

April    12,    1995 


!ia33ill'jH} 

Economic  Devt'foptnent 

HaiSiB'jSJ 

}ia31i  8584 
Human  Services 

2IS335  85S5 
Water  Qujlily 

218  335  6303 


The  Honorable  John  McCain,  Chairman 
Senate  Conunittee  on  Indian  Affairs 
SH-838  Hart  Senate  Office  Building 
Washington,  D.C.   20510-6450 

Dear  Mr.  Chairman: 

On  behalf  of  the  Minnesota  Chippewa  Tribe,  I  would  like  to 
express  our  appreciation  for  the  work  you  and  Senator  Inouye  have 
done  to  protect  the  right  of  Indian  tribes  to  engage  in  gaming 
activities.  We  have  had  an  opportunity  to  review  the  provisions  of 
your  bill,  S.  487,  to  amend  the  Indian  Gaming  Regulatory  Act 
(IGRA)and  are  pleased  with  the  general  direction  of  the  Bill. 

While  we  are  reluctant  to  reopen  IGRA  to  further  amendment 
because  of  the  real  danger  to  tribal  sovereignty,  we  understand  the 
concerns  that  you  and  others  have  about  protecting  the  integrity 
of  tribal  gaming.  If  cunendments  to  IGRA  are  necessary,  we  think 
that  your  bill  is  a  positive  step  to  meet  legitimate  concerns  about 
Indian  gaming,  while  preserving  the  basic  right  of  tribal  self- 
government  . 

We  understand  that  it  is  your  intention  to  hold  hearings  in 
May  or  June,  and  to  move  to  early  markup  and  passage  of  the  bill. 
We  would  like  to  work  with  you  and  the  Committee  in  that  process  to 
ensure  the  enactment  of  the  best  legislation  possible.  It  may  be 
that  you  will,  because  of  new  developments,  decide  to  accelerate 
your  schedule.  Based  upon  our  analysis  of  those  recent 
developments,  an  acceleration  of  Senate  action  may  be  desirable. 

Again,  we  wish  to  thank  you  and  Vice  Chairman  Inouye  for  all 
of  your  past  support  for  Indian  issues,  especially  your  support  on 
behalf  of  Indian  Gaming. 

Sincerely, 

THE  MINNESOTA  CHIPPEWA  TRIBE 


Nprman  w.  Deschampe 


i^^/^' 


president 

cc:      Senator   Daniel   K.    Inouye 

Minnesota   Congressional   Delegation 
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SAN  CARLOS  APACHE  TRIBAL 
GAMING  COMMISSION 


P.O.  Box  1 300  San  Carlos,  Az  85550 

(520)  425  -  5936    FAX  (520)  425  -  2492 


July  24, 1995 


The  Honorable  John  McCain 
Chairman,  Committee  on  Indian  Affairs 
United  States  Senate 
Russell  Building  111 
Washington,  DC  20510 

Dear  Senator  McCain: 

Thank  you  for  your  letter  dated  July  18,  1995  encouraging  me  to  submit  formal  written 
comments  on  S487  for  the  record  of  hearings  scheduled  July  25,  1995  on  amendments  to  the 
Indian  Gaming  Regulatory  Act.  I  sincerely  hope  that  you  receive  this  letter  in  time  to  make  it 
part  of  your  record. 

I  know  that  there  has  been  and  will  be  much  testimony  from  legislators  both  State  and  Federal, 
as  well  as  from  Tribal  Leaders  and  even  State  Regulators  and  Attorneys.  I  suspect  however 
that  not  much  has  been  heard  from  Tribal  Regulators  from  Tribal  Gaming  Commissions  who 
are  tasked  with  the  day  to  day  enforcement  of  Federal,  State  and  Tribal  Gaming  Regulations. 

We  are  the  front  lines  people  in  the  trenches  responsible  for,  among  many  other  things, 
background  investigations  of  employees  and  vendors,  issuance  of  gaming  licenses, 
maintaining  tfie  integrity  of  our  gaming  operations,  safeguarding  triba]  assets,  safeguarding  the 
safety  and  welfare  of  patrons  and  employees,  validating  compliance  with  internal  controls  and 
enforcing  compliance  of  all  other  NIGC,  State  and  Tribal  Regulations. 

We  do  not  take  this  responsibility  lightly. 

Admittedly,  there  have  been  some  deficiencies  on  the  part  of  some  Tribes  in  years  past  in 
demonstrating  compliance  with  all  regulatory  requirements. 

However  I  woukJ  like  to  offer  several  illustrations  of  how  our  current  heightened  awareness  of 
regulatory  requirements  demonstrates  our  commitment  to  significantly  improving  our  self 
regulatory  skills  and  expertse.  We  fully  recognize  ttie  need  for  sound  regulatory  gukJelines, 
compliance,  and  demonstrating  our  competency  in  these  areas  in  pursuit  of  sovereign  self 
govemment 

As  you  know,  the  National  Indian  Gaming  Association  (NIGA)  and  the  National  Congress  of 
American  Indians  (NCAI)  had  a  joint  task  force  to  draft  a  set  of  national  standards  for  minimum 
internal  controls  for  Indian  Gaming  Operations.  Numerous  members  of  this  task  force  were 
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Tribal  Regulators  A  solid  document  was  crafted  and  adopted  by  NIGA  in  June  1995.  These 
internal  control  standards  meet  with  gaming  industry  minimum  intemal  controls  had  have  been 
recommended  for  use  by  all  tribes 

Indian  Gaming  Regulators  in  the  State  of  Arizona  have  formed  an  organization  which  meets 
once  a  month  for  the  purposes  of  addressing  regulatory  issues,  sharing  regulatory 
experiences,  furthering  education  and  developing  recommendations  for  our  Tribal  Leaders  in 
gaming  regulatory  matters.  This  has  been  a  very  successful  endeavor 

Indian  Gaming  Regulators  from  Tribal  Gaming  Commissions  across  the  nation  have 
recognized  the  need  and  value  of  doing  a  similar  thing.  There  have  been  at  least  three 
national  meetings  of  Tribal  Regulators  with  many  Tribes  represented.  These  meetings  have 
been  very  fruitful  in  helping  each  other  in  educating  ourselves  and  offering  assistance  in 
gaining  compliance  with  NIGC  regulatory  requirements. 

These  are  just  a  few  illustrations  of  improved  self  regulatory  competency  I  believe  that 
personnel  in  the  compliance  departments  of  NIGC  (The  National  Indian  Gaming  Commission) 
with  whom  I  deal  with  personally  on  a  regular  basis,  would  also  verify  that  there  has  been  rapid 
and  significant  improvement  in  Tribal  Regulatory  Compliance. 

On  behalf  of  all  Tribal  Gaming  Regulators.  I  respectfully  request  that  you  continue  to  respect 
our  sovereignty,  our  right  to  self  regulate  and  our  continuous  efforts  in  the  relentless  pursuit  of 
excellence  in  regulating  Indian  Gaming  on  a  Tribal  level. 

If  the  passage  of  an  amendment  to  the  Indian  Gaming  Regulatory  Act  is  imminent,  then  I 
believe  that  S.487  represents  a  rational  approach  which  attempts  to  safeguard  the  rights  of 
Native  Americans,  balanced  with  safeguarding  the  integrity  of  the  gaming  operations  and 
general  welfare  of  the  public.  Your  efforts  in  carefully  crafting  S.487  are  appreciated  by  Tribal 
Regulators  and  I  hope  that  Congress  will  support  passage  of  your  bill. 

My  sincerest  thanks  and  appreciation  for  the  opportunity  to  be  heard  on  such  an  important 
issue. 

Sincerely. 


"Y^-J'^j.f^tt^fC-  iLL^A^ 


Norman  H  DesRosiers 
Executive  Director 
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July  24,  1995 


VIA  FEDERAL  EXPRESS 


The  Honorable  John  McCain 

Chairman,  Committee  on  Indian  Affairs 

United  States  Senate 

Washington,  DC   20510-6450 

Dear  Senator  McCain: 

I  wish  to  thank  you  and  Vice  Chairman  Senator  Inouye  for  the 
invitation  to  present  testimony  regarding  Senate  Bill  487.  Because 
of  a  previous  commitment,  I  am  unable  to  attend  the  July  26,  1995, 
hearing  of  the  Committee.  However,  I  am  submitting  these  written 
comments  regarding  the  bill  for  the  Committee's  consideration. 

I  have  previously  testified  before  this  Committee  about 
potential  amendments  to  the  Indian  Gaming  Regulatory  Act,  about 
attempts  to  reach  consensus  between  states  and  tribes  during  the 
last  Congress,  and  about  the  successful  working  relationship  that 
state  officials  in  Wisconsin  have  enjoyed  with  tribal  gaming 
operations.  Other  representatives  of  the  states,  including 
Attorney  General  Humphrey  and  Governor  Carlson  of  Minnesota,  have 
submitted  comments  on  S.  487  which  share  some  of  my  concerns.  At 
the  request  of  the  Committee,  I  have  also  added  my  view  regarding 
proposed  alternatives  to  the  current  bill's  proposed  compacting 
process  for  Class  III  gaming. 

I  will  limit  my  comments  today  to  one  of  the  most  critical 
aspects  of  any  gambling  legislation.  Specifically,  I  would  like  to 
comment  briefly  on  the  regulatory  structures  which  are  contemplated 
by  S.  487. 

Federal  Minimum  Standards  Should  Apply  to  Existing  Compacts 
and  Gaming  Operations . 

The  bill  contemplates  the  establishment  of  minimum  regulatory 
standards  for  numerous  aspects  of  the  conduct  of  Indian  gaming. 
This  is  a  laudable  goal  which  could  prevent  expansion  of  the 
current  patchwork  of  regulatory  standards  among  the  states  and 
minimize  confusion  among  all  parties  involved.  Unfortunately, 
however,  the  bill  does  not  make  these  minimum  standards  applicable 
to  existing  compacts.  As  a  result,  the  bill,  if  it  were  to  become 
law,  might  never  reach  its  goal  because  some  of  the  nation's 
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largest  and  most  successful  tribal  casinos  will  never  be  affected 
by  its  reach. 

States  Should  be  Represented  Equally  with  Tribes  on  the 
Advisory  Committee  on  Minimum  Regulatory  Requirements  and 
Licensing  Standards. 

Although  S.  4  87  creates  the  Advisory  Committee  on  Minimum 
Regulatory  Requirements  and  Licensing  Standards,  the  states  are 
under-represented  on  this  panel.  Practical  experience  is  the  most 
critical  factor  for  any  body  contemplating  regulatory  and  licensing 
standards.  The  governmental  entities  with  the  most  regulatory 
experience  in  the  area  of  gambling  are  states  and  tribes.  These 
governments  should  be  provided  equal  input  through  participation  on 
the  advisory  committee.  With  the  equal  contribution  of  that 
combined  experience,  the  resulting  standards  are  far  more  likely  to 
meet  the  needs  of  the  governments  involved,  and  to  actually  work  in 
practice . 

States  Should  be  Allowed  to  Administer  Some  Portion  of  the 
Commission's  Licensing  Functions. 

In  addition  to  applying  minimum  federal  regulatory  standards 
to  existing  compacts,  the  states  should  be  provided  the  option  of 
administering  certain  licensing  functions  on  behalf  of  the 
Commission.  Many  states  are  already  performing  these  functions 
pursuant  to  their  tribal-state  compacts,  and  presumably  would  not 
be  relieved  of  this  compact  obligation  upon  the  implementation  of 
a  new  federal  licensing  program.  Under  this  system,  which  is 
commonly  utilized  for  other  federal  programs,  the  Commission  could 
adopt  a  given  state's  determination  on  licensing  for  the 
Commission's  own  purpose.  Allowing  the  states  to  administer  such 
a  regulatory  program  could  alleviate  unnecessary  duplication  of 
efforts  by  state  and  federal  regulators. 

The  Commission  Should  be  Required  to  Share  Licensing 
Information  with  States. 

In  this  same  context,  it  is  important  that,  if  the  Commission 
is  performing  a  licensing  function,  it  be  required  to  share  its 
licensing  information  with  the  states  which  already  have  a  similar 
function  in  place.  Section  10  (i)  of  the  proposed  Act  would  mandate 
only  that  the  Commission  share  its  license  registry  and  the 
information  contained  therein  with  tribes,  but  provides  no  similar 
obligation  on  the  part  of  the  Commission  to  share  with  states. 
Both  tribes  and  states  would  continue  to  perform  significant  roles 
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in  the  licensing  and  regulation  of  Indian  gaming  under  the  proposed 
Act  and  should  be  provided  the  resources  to  perform  the  job 
effectively. 

One  of  the  most  difficult  tasks  contemplated  by  state  and 
tribal  regulators  since  the  inception  of  the  original  Act  in  1988, 
and  one  of  the  most  important,  has  been  the  attempt  to  create  a 
centralized  clearinghouse  of  background  information  on  potential 
licensees.  There  has  never  been  a  central  location  where 
investigators  can  look  for  information  regarding  vendors.  As  a 
result,  it  has  frequently  been  necessary  for  states  to  duplicate 
efforts  in  conducting  these  background  investigations.  A 
centralized  clearinghouse  of  background  and  licensing  information 
is  essential  to  the  efficient  use  of  regulatory  resources.  State 
access  to  the  Commission's  license  registry  information  could  meet 
that  need. 

Alternative  Solutions  for  Problem  Regarding  Secretary's 
Power  to  Enter  Into  Compacts. 

The  current  bill  adopts  a  new  method  of  compacting  for  Class 
III  gaming  which  sets  strict  time  limits  on  a  negotiation  process 
between  the  states  and  tribes,  after  which  the  states'  role  would 
be  assumed  by  the  Secretary,  who  then  approves  a  compact  adopting 
his  interpretation  of  state  law.  Some  amendment  to  the  compacting 
process  has  become  necessary  as  a  result  of  the  states'  Tenth  and 
Eleventh  Amendment  immunity,  but  the  solution  proposed  in  the 
current  bill,  I  believe,  is  not  adequate. 

I  have  been  asked  by  the  Committee  to  comment  on  two  proposed 
alternatives  to  the  compacting  process  in  the  current  bill:  the 
first  allows  for  unresolved  issues  to  be  submitted  to  binding 
arbitration  between  the  states  and  tribes,  and  the  second  allows 
unresolved  issues  regarding  the  scope  of  gaming  allowable  under 
state  law  to  be  submitted  by  the  Secretary,  who  then  has  the 
authority  to  file  an  expedited  action  in  federal  court.  The 
federal  court,  in  turn,  may  certify  the  question  to  the  highest 
court  of  the  state.  Under  this  alternative,  the  state  court's 
determination  would  then  form  the  basis  of  the  compact. 

Indian  gaming,  from  the  Supreme  Court's  decision  in  Cabazon, 
through  the  cases  subsequent  to  the  adoption  of  IGRA,  has  always 
been  premised  upon  the  public  policy  of  the  state  within  which  the 
gaming  is  conducted.  In  bypassing  the  state  and  allowing  the 
Secretary  to  enter  into  a  compact  interpreting  state  law,  the 
current  bill  would  eliminate  the  ability  of  the  state  to  interpret 
its  own  public  policy.  The  first  alternative  solution  creates  a 
problem  similar  to  that  in  the  current  bill:   it  asks  a  state  to 
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submit  a  significant  public  policy  decision  to  a  third  party  who 
has  no  interest  in  the  state's  public  policy. 

The  second  alternative  solution,  by  adhering  to  a  state 
court's  interpretation  of  the  scope  of  allowable  gaming,  would 
preserve  the  ability  of  an  individual  state  to  determine  its  own 
public  policy:  in  this  case,  through  its  courts.  As  was  the  case 
in  the  bill  introduced  during  the  last  session  of  the  Congress,  the 
state  has  the  option  of  not  participating  at  all,  thus  leaving  all 
such  disputes  to  be  determined  by  the  Secretary.  The  second 
alternative,  however,  should  leave  the  tribes  and  states  a  final 
opportunity  to  enter  into  a  compact  themselves  after  a  court  has 
decided  the  question  of  the  scope  of  gaming  allowed  under  state 
law. 


Conclusion 

As  recognized  by  the  original  Act,  and  put  into  practice 
today,  states  have  a  significant  interest  in  regulating  gambling 
within  their  own  borders.  The  gambling  activity  which  occurs  on 
Indian  lands  located  within  the  borders  of  a  particular  state 
cannot  be  viewed  as  separate  from  the  state  itself. 

The  states  and  the  tribes  have  an  interest  in  making  certain 
that  those  individuals  and  organizations  participating  in  gaming 
activity,  both  Indian  and  non-Indian,  are  rigorously  regulated  to 
ensure  that  their  operations  are  not  detrimental  to  several  of  the 
main  objectives  of  the  original  Act:  to  shield  gaming  from 
organized  crime  and  other  corrupting  influences  and  to  be  sure  that 
it  is  the  tribes,  and  not  individuals  or  groups  of  individuals,  who 
are  the  primary  beneficiaries  of  Indian  gaming  revenues.  Applying 
minimum  regulatory  standards  to  all  tribal  casinos  within  the 
United  States,  providing  states  an  equal  voice  in  setting  those 
standards,  allowing  coordinated  information  sharing  among  state, 
tribal  and  federal  officials,  and  maintaining  the  absolute  right  of 
each  state  to  determine  its  own  public  policy  regarding  gaming  will 
go  a  long  way  toward  accomplishing  these  objectives. 


Respectfully  submitted, 
L^Iames  E.  Dovle      f^ 


V^Iames  E.  Doyle 
Attorney  General 
JED:  js 
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28  July  1995 

Hand  Delivered 

Honorable  John  S  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate  -  838  SHOB 
Washington,  DC  205)0 

Re  Indian  Recognition  Administrative  Procedures  Act  (S  479^ 

Dear  Chairman  McCain; 

On  behalf  of  the  National  Congress  of  American  Indians  (NCAI),  I  am  writing  in 
response  to  your  letter  of  July  13,  1995,  regarding  the  "Indian  Federal  Recognition 
Administrative  Procedures  Act  of  1995"  (S  479)  and  further  Committee  inquiries 
on  this  important  issue 

O   I.  You  make  a  persuasive  case  for  giving  petitioners  under  BIA  "active 
consideration"  the  choice  of  keeping  their  case  at  the  BIA  or  transferring  to  the 
new  Commission    But  wouldn't  this  mean  petitioners  would  have  to  duplicate 
their  efforts?  And  won't  it  simply  waste  BIA  efforts  that  could  have  been  applied 
to  the  backlog  of  petitions'' 


Phwnlw  Aj«* 
InM  C.  C«ek 
RefUioni  Uu 

PettlKiid  Ana 

8p«k*a« 

lUnkMupkr 
KnnMyftAp  (Mlaajoa) 


A.  1.  In  enacted,  sections  5(a)(3)  and  (a)(3)(B)  of  S  479  will  split  petitions 
for  recognition  into  two  categories   1)  those  under  active  consideration  by  the 
BAR,  and  2)  those  that  are  not  under  active  consideration  by  the  BAR    The  first 
category  of  petitions  are  not  transferrable  to  the  proposed  Commission,  while 
those  in  the  second  category  are  transferrable    According  to  testimony  '  of  BAR 
officials  only  7%  of  all  petitions  filed  with  that  branch  are  under  active 
consideration  The  number  of  petitions  involved  in  any  transfer  is  rather  small. 


BXBCDTIVE  DtKECTOR 
JvAwi  K.  ClMM,  J  J>. 
UmmtmnHUutMm 


I  According  lo  testimony  of  Holly  Reckoid,  Chief,  Branch  of  Acknowledgment  and  Research 
("BAR"),  before  the  Committee  on  Indian  AlTairs,  13  July  1995,  there  are  now  165  petitions 
pending  in  the  BAR  and  of  those,  13  (or  7%)  are  presently   under  active  consideration" 
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Second,  the  fact  that  any  given  group  of  Indians  has  instituted  recognition  proceedings  in 
the  BAR  is  not  sufficient  justification  to  prohibit  that  group  from  receiving  the  benefits  which  will 
flow  from  the  streamlined  procedures  of  the  proposed  Commission    Such  an  opt-in  provision 
would  allow  the  petitioner  to  decide  which  venue  it  feels  is  more  advantageous  and  would 
alleviate  any  potential  charges  of  unfair  or  inequitable  treatment  in  the  out-years    Reiterating  a 
point  I  made  in  my  statement  to  the  Committee,  there  is  precedent  for  such  opt-in  procedures 
When  the  BAR  changed  criteria  and  guidelines  in  1994,  groups  with  claims  pending  were  afforded 
the  opportunity  to  determine  whether  their  petition  would  be  subject  to  the  "old"  and  "new" 
guidelines.  The  decision  on  whether  to  remain  in  the  BAR  or  to  transfer  to  the  Commission 
would  involve  a  determination  of  perceived  credibility  and  efficiency  in  reaching  a  decision. 

As  to  whether  this  would  duplicate  efforts,  the  answer  is  "no".  The  petition  and 
supporting  documents  can  easily  be  transferred  to  the  Commission  for  consideration    Given  that 
the  Commission  is,  in  theory,  to  act  pursuant  to  rather  strict  time  lines  and  internal  procedures, 
the  decision  to  transfer  may  be  made  without  much  hesitation    As  to  whether  BIA  efforts  will  be 
wasted  that  could  be  applied  to  the  backlog  of  petition,  again  the  answer  is  "no"    With  all  due 
respect  to  the  BAR  and  the  restrictions  it  operates  under,  the  BAR  has  shown  itself  singularly 
unable  to  process  recognition  petitions  with  single-niindedness  of  purpose,  efficiency  or 
regularity    In  short,  it  has  not  engendered  confidence  in  the  Indian  community  and  because  of 
that  along  with  factors  already  mentioned,  the  opt-in  provision  would  be  beneficial 

0  2  You  suggest  that  the  legislation  should  alio  groups  who  have  been  previously  denied 
recognition  to  petition  the  new  Commission  for  recognition    In  all  fairness,  what  policy  reasons 
exist  to  give  such  groups  a  "second  bite  at  the  apple"''  Will  this  not  overly  burden  the  new 
Commission  with  even  more  work'' 

A-  2.  The  short  answer  is  no,  because  the  "apple"  we  have  before  us  now  is  rotten    The 
goal  of  any  petition  for  recognition  is,  of  course  Federal  recognition,  and  the  means  to  get  there  is 
what  we  are  talking  about.  Establishing  a  credible  system  with  fairly  applied  criteria,  and  to 
provide  for  an  expedited  recognition  review  are  the  reason  S  479  was  introduced    As  you  are 
well  aware,  Mr  Chairman,  many  groups  that  are  now  going  through  and,  indeed,  many  Tribes  and 
groups  that  have  already  gone  through  the  recognition  process  have  real  qualms  about  what  they 
perceive  as  a  process  shrouded  in  secrecy 

At  present,  the  recognition  decision  is  left  in  the  discretion  of  the  Interior  Department's 
Branch  of  Acknowledgment  and  Recognition  ("BAR")    From  an  equity  standpoint,  groups  that 
have  had  their  petitions  rejected  by  the  BAR  are,  in  effect,  being  punished  by  having  their  petition 
relegated  to  a  process  that  most  observers  agree  is  badly  in  need  of  overhaul    It  is  only  by 
treating  similarly  situated  petitioners  similarly  that  the  Federal  recognition  procedure  can  be 
cleansed  of  the  perception  that  it  is  an  cumbersome,  tedious,  expensive,  and  in  the  end  unfair 
process    Priorities  can  be  established  in  terms  of  petition  review,  but  for  the  proposed 
Commission  to  fulfill  the  intent  of  its  drafters  it  must  provide  an  equal  playing  field  for  petitioners 
that  is  sadly  not  currently  available 
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The  Commission's  mandate  is  not  only  to  process  petitions  more  expeditiously,  but  to 
restore  confidence  to  the  system  and  to  maintain  the  value  of  achieving  this  most  sought-after 
goal  by  establishing  fair  yet  substantial  standards  on  what  it  means  to  have  secured  recognition 
The  Commission,  to  be  sure,  will  have  hundreds  of  petitions  to  review  and  it  should  be  equipped 
with  all  necessary  resources  to  carry  out  the  task.  The  option,  Mr.  Chairman,  is  to  continue  to 
muddle  through  ^  with  the  current  procedures  and  the  current  BAR  framework  and  to  prolong 
the  pain  for  many  petitioners. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  provide  additional  information  to  the 
Committee,  and  if  you  have  other  questions  or  need  further  information  please  contact  me  or 
JoAnn  K  Chase,  Executive  Director,  at  466-7767 


Sincerely, 


There  are  currently  165  pelilions  pciidiin;  wiili  iIk-  13iiinchurAckiu>\vlcdgincnl  and  Research  (I3AR) 
Beginning  in  February  1 994.  the  BAR  has  achieved  a  pn>ccssing  talc  ol'6  per  year    Prior  lo  Ihal  dale,  the  i  ale 
was  a  dismal  1 .7  per  year    Even  using  the  aililieially  higher  rale  o((^  per  year,  it  would  lake  27  years  lo 
eliminate  the  backlog  of  |iendmg  petilions    resiiiiionv  olllolh  Reckoid,  Chief.  Branch  of  Acknowledgment 
and  Research,  before  the  Senate  Coinniittee  oii  Indian  Allans,  I  ^  ,lulv  1 995 
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July  24,  1995 


The  Honorable  Ben  Nighthorse  Campbell 
United  States  Senate 
380  Russell  Building 
1st  &  C  Streets,  N.E. 
Washington,  D.C.  20510 

Re:   S.  487  (Amendments  to  the  Indian  Gaming  Regulatory  Act) 

Dear  Senator  Campbell: 

Our  law  firm  serves  as  general  legal  counsel  to  a  number  of 
Indian  tribes  located  throughout  the  United  States.  Among  our 
clients  is  the  Kickapoo  Traditional  Tribe  of  Texas,  whose  475 
members  occupy  a  12  5-acre  reservation  in  southwestern  Texas,  in  the 
fourth  poorest  county  in  the  country. 

The  Tribe  has  been  attempting  to  negotiate  a  compact  for  the 
conduct  of  Class  III  gaming  on  tribal  lands  for  more  than  three 
years,  first  with  Governor  Ann  Richards  and,  more  recently,  with 
Governor  George  W.  Bush.  Notwithstanding  the  existence  of  a 
federal  court  decision  opining  that  Texas  permits  all  of  the  Class 
III  games  requested  by  the  Tribe,  see  Ysleta  del  Sur  Pueblo  v. 
Texas,  852  F.Supp.  572  (W.D.  Tex.  1993),  rev'd  on  other  grounds.  36 
F.3d  1325  (5th  Cir.  1994),  Governor  Bush  has  refused  to  negotiate 
a  compact  that  includes  casino  games.  In  effect,  the  Governor  is 
requiring  the  Tribe  to  relitigate  a  question  recently  decided  by 
the  federal  courts. 

It  has  come  to  our  attention  that  Senator  McCain  may  introduce 
an  amendment  to  S.  487  that  would  permit  the  Secretary  of  the 
Interior  to  initiate  an  action  in  federal  district  court  whenever 
a  state  and  tribe  fail  to  conclude  a  compact  because  of  differing 
opinions  as  to  the  scope  of  games  "permitted"  under  state  law.  The 
standard  applicable  to  Tribes,  through  IGRA  (which  codified  the 
standard  enunciated  by  the  Supreme  Court  in  California  v.  Cabazon 
Band  of  Mission  Indians,  480  U.S.  202  (1987),  is  that  a  tribe  may 
conduct  those  Class  III  games  that  a  state  "permits  [to  be  played] 
for  any  purpose,  by  any  person,  organization  or  entity." 

The  standard  for  determining  whether  a  gaming  activity  is 
"permitted"  under  State  law  is  a  federal  standard.  Under  IGRA,  as 
it  currently  exists,  several  federal  courts,  including  the  federal 
courts  in  Texas,  have  decided  what  games  a  state  "permits",  as  that 
term  was  intended  to  be  interpreted  by  Congress.    To  refer  that 
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question  to  state  courts,  as  would  happen  under  the  proposed  McCain 
eunendment,  would  invite  conflict  between  the  federal  and  state 
courts,  would  further  subject  tribes  to  state  jurisdiction  (albeit 
indirectly) ,  and  would  upset  more  than  219  years  of  constitutional 
law  and  policy,  Indian  law  and  policy,  and  federal  jurisprudence 
which  unmistakably  vests  the  federal  government  with  decision- 
making authority  in  Indian  affairs. 

For  these  reasons,  and  for  myself  (as  a  constituent)  on  behalf 
of  the  Kickapoo  Traditional  Tribe  of  Texas,  I  encourage  you  to 
reject  any  amendment  that  would  subject  any  aspect  of  Indian  geuning 
to  State  judicial  jurisdiction.  Instead,  I  encourage  you  to 
maintain  the  status  cpio  and  vest  the  federal  courts  with 
jurisdiction  to  resolve  differences  between  the  states  and  Indian 
tribes. 

Sincerely, 

Sandy  ^ynsen.  General  Counsel 
Kickapoo  Traditional  Tribe  of  Texas 

cc:   The  Honorable  John  McCain  J 

Chairman,  Senate  Committee  on  Indian  Affairs 
The  Honorable  Daniel  K.  Inouye 

Chairman,  Senate  Committee  on  Indian  Affairs 
Raul  Garza,  Chairman 

Traditional  Council,  KTTT 
Rick  Hill,  Chairman 

National  Indian  Gaming  Association 
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TRADITIONAL  COUNCIL 
CHAIRMAN 

Raul  Garza,  Makateonenodua 


KICKAPOO 

Traditional  Tribe  of  Texas 


Tribal  oriice 
P.O.  Box  972 
Eagle  Pass,  Texas  78853 
(210)773-2105 
(2101773-2303 
(210)  757-9228  FAX 


SECRETARY 

Pancho  Salazar,  Kotacbimaa 


TREASURER 

Stella  V.  Garza,  Sacuacuia 


MEMBERS 

Jose  Hernandez,  Aweakodila 
Herminia  Garza,  Enemicua 


Julv   24,    1995 


The  Honorable  John  McCain 

Chairman,  Senate  Committee  on  Indian  Affairs 

348  Hart  Building 

2nd  &  C  Streets,  N.E. 

Washington,  D.C.   20510 

Re:   S.  487  (Amendments  to  the  Indian  Gaming  Regulatory  Act) 

Dear  Senator  McCain: 

As  you  know,  the  Senate  is  currently  considering  S.  487,  a 
bill  that  would  amend  the  Indian  Gaming  Regulatory  Act.  It  is  our 
understanding  that  you  may  propose  certain  amendments  to  S.  487. 
While  the  Kickapoo  Traditional  Tribe  of  Texas  generally  supports 
S.  487,  we  would  have  to  reconsider  that  support  if  the  Bill  is 
amended  to  further  diminish  tribal  sovereignty 

We  are  particularly  concerned  about  a  prospective  amendment 
that  would  permit  the  Secretary  of  the  Interior  to  file  an  action 
in  federal  district  court,  seeking  a  determination  as  to  the 
scope  of  Class  III  gaming  permitted  under  State  law.   The  federal 
district  court  could,  in  turn,  refer  that  question  to  the  Supreme 
Court  of  the  affected  State. 

The  Indian  Gaming  Regulatory  Act,  in  its  current  form  and  in 
its  form  as  proposed  by  S.  487,  codifies  the  standard  enunciated 
by  the  Supreme  Court  in  California  v.  Cabazon  Band  of  Mission 
Indians,  480  U.S.  202  (1987).   There,  the  Supreme  Court  said 
that,  as  a  consequence  of  their  inherent  sovereignty,  Indian 
tribes  could  conduct,  on  Indian  lands,  those  games  that  a  "state 
permits  to  be  played  for  any  purpose,  by  any  person, 
organization,  or  entity."  While  the  standard  refers  to  State 


"A  Federal  And  State  Recognized  Sovereign  Indian  Nation" 
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law.  it  is  a  federal  standard.   In  fact,  because  of  the  Indian 
Commerce  Clause,  art.  Ill,    8,  Constitution  of  the  United 
States,  all  matters  of  Indian  law  are  committed  to  the  federal 
government. 

Subjecting  the  federal  question  of  the  scope  of  gaming  that 
a  State  "permits  to  be  played  for  any  purpose,  by  any  person, 
organization,  or  entity"  to  State  courts  would  be  contrary  to 
more  than  219  years  of  constitutional  law  and  policy,  Indian  law 
and  policy,  and  federal  jurisprudence.   Moreover,  in  those 
States,  such  as  Texas,  see  Ysleta  del  Sur  Pueblo  v.  Texas,  852 
F.Supp.  587  (W.D.  Tex.  1993),  rev'd  on  other  grounds,  36  F.3d 
1325  (5th  Cir.  1994),  where  the  federal  district  courts  have 
already  decided  the  types  of  games  permitted  under  State  law,  the 
potential  amendment  to  S.  487  encourages  a  conflict  between  the 
federal  and  States  courts. 

To  maintain  the  jurisdictional  status  quo,  the  Kicltapoo 
Traditional  Tribe  of  Texas  strongly  encourages  you  NOT  to  support 
any  amendment  to  S.  487  that  would  indirectly  confer  upon  the 
State  courts  jurisdiction  over  the  federal,  Indian  law  question 
of  what  types  of  Class  III  gaming  a  Tribe  may  conduct  on  Indian 
lands.   Rather,  we  encourage  you  to  support  S.  487  as  written, 
which  retains  federal  jurisdiction  over  that  question. 

Thank  you,  in  advance,  for  your  support  of  the  Kickapoo 
Traditional  Tribe  of  Texas'  view  on  this  important  legislation. 


3se  Hernandez,  Member* 
"Traditional  Council 

*  Although  in  agreement  with  the  contents  of  this  letter,  our 
Chairman  and  Secretary,  two  ranking  officers  of  the  Council, 
could  not  sign  this  letter  because  they  are  pursuing  migrant  farm 
work  in  Wyoming  at  this  time. 

cc:   The  Honorable  Daniel  K.  Inouye 

Vice-chairman,  Senate  Committee  on  Indian  Affairs 
The  Honorable  Phil  Gramm 

United  States  Senate 
The  Honorable  Kay  Bailey  Hutchison 

United  States  Senate 
Rick  Hill,  Chairman 

National  Indian  Gaming  Association 


490 


State  of  South  Dakota 

William  J.  Janklow,  Governor 


July  24,  1995 


TLe  Honoratle  Jokn  McCain,  Ckairman 

Committee  on  Indian  Affairs 

U.  S.  Senate 

WasWgton,  DC  20510-6450 

Dear  Senator  McCain: 

Tkis  letter  is  teing  written  in  response  to  amendments  being  proposed  to  the 
Indian  Gaming  Regiilatory  Act  of  1988  [S.487].    Tkis  issue  is  very  important  to 
tke  State  of  Soutk  Dakota. 

At  a  time  and  in  an  era  wken  aO  levels  of  government  are  in  agreement  tkat  local 
governments  are  Letter  akle  to  administer  and  kandle  suck  issues,  I  am  surprised 
you  are  proposing  tke  amendments  found  in  S.487.    Tkese  matters  skould  be  left 
witk  tke  states  and  I  strongly  disagree  witk  a  law  allowing  tke  Secretary  of  tke 
Interior  to  decide  wkere  gaming  skould  or  skould  not  occur  witkin  tke  State  of 
Soutk  Dakota.    He  is  not  tke  Secretary  of  Interior  for  tke  State  of  Soutk  Dakota. 
As  tke  Ckief  Executive  Officer  for  tke  State  of  Soutk  Dakota,  I  kekeve  tke  state's 
kands  skould  not  ke  tied  nor  skould  tke  federal  government  ckange  direction  in 
tkis  regard.    I  ask  you  to  reconsider  tke  akove-referenced  legislation. 

Currently,  federal  law  allows  tke  states  to  negotiate  gaming  compacts  witk  tke 
Trikes.    Tke  ckanges  found  in  S.487  would  allow  gaming  activities  tkat  are  not 
included  in  tke  compacts  nor  allowed  ky  state  law.    Wky? 

Executive  Office 

State  Capitol 

500  East  Capitol 

Pierre.  South  Dakota 

57501-5070 

605-773-3212 
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Taking  tke  negotiating  process  away  trom  the  state,  wnicn  in  effect  is  wriat  S.487 
does,  is  just  another  example  of  the  continual  ana  unnecessaiy  federal  meooling  in 
issues  tliat  kave  l>een  determined  to  Le  between  the  states  and  tke  Trices  witk 
guidelines  from  tke  Indian  Gaming  Regulatory  Act. 

For  tke  atove  reasons,  I  strongly  ixrge  you  not  to  pass  S.487  and  specifically 
request  tliat  our  congressional  delegation  oppose  sucn  legislation. 

Sincere^, 


William  J.  Wfclow 


WJJ:Jjf 


Senator  Larry  Pressler,  SR-243  Russell  Senate  Office  Building, 

Wasliington,  DC  20510-4101  FAX  (202)  228-0368 
Senator  Tom  DascUe,  SH-509  Hart  Senate  Office  Building,  Waskington, 

DC  20510-4103  FAX  (202)  224-2047 

Congressman  Tim  Joknson,  2438  Raykum  House  Office  Building, 

Waskington,  DC  20515-2801  FAX  (202)  225-2427 

Victoria  Becker,  General  Counsel,  National  Governors  Association,  Hall  of 
States,  444  Nortk  Capital  Street,  Waskington,  DC  20001-1512 
FAX  (202)  624-5313 


/ 
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MISSISSIPPI  BAND  OF  CHOCTAW  INDIANS 


TRIBAL  OFFICE  BUILDING 

P.O.  BOX  6010 

PHILADELPHIA,  MISSISSIPPI  39350 

TELEPHONE  (601)  656-5251 


July  23,  1995 


The  Honorable  John  McCain,  Chainnan 
Senate  Committee  on  Indian  Affairs 
Room  SH-838  Senate  Hart  Office  Building 
Washington  DC  20510-6450 


Dear  Mr.  Chainnan: 


I  have  read  with  interest  the  summary  of  the  hearings  you  conducted  on  June  22  on  S. 
487  which  has  been  circulated  by  the  National  Indian  Gaming  Association,  as  well  as  the  notes 
taken  by  the  Chairman  of  the  Choctaw  Gaming  Commission,  who  was  also  present  at  the 
hearings.   It  seems  to  me  that  the  present  situation  in  Indian  gaming  is  a  three-way  clash,  with 
many  tribes  on  the  one  hand  preferring  to  stick  with  IGRA  as  it  is,  but  realizing  that  pressure 
from  the  states  will  probably  force  amendment;  with  some  people  on  the  other  hand,  including 
yourself  and,  at  this  point,  myself,  believing  that  IGRA  could  be  better  refined  if  amended  in  a 
way  that  protects  tribal  sovereignty  but  provides  for  Indian  gaming's  conformity  with  certain 
standards  applied  to  all  gaming  in  this  country;  and  with  others,  on  the  third  hand,  advocating 
(at  this  point  through  H.R.  1512)  the  obliteration  of  all  tribal  sovereignty  in  the  area  of 
gaming,  citing  "federalism"  as  the  reason  to  wrest  legitimate  regulatory  authority  from  tribes 
and  surrender  it  to  the  states. 

The  purveyors  of  the  third  point  of  view  show  no  hesitation  in  raising  accusations 
against  Indian  gaming  about  dishonesty,  lack  of  control,  and  criminal  involvement  —  despite 
the  clear  refutations  by  the  Department  of  Justice.   In  addition  to  the  important  constitutional 
considerations  concerning  tribal  government  status,  it  is  important  to  maintain  our  common 
sense  in  this  debate.   We  must  remember  that  the  extraordinary  growth  in  Indian  gaming  is  a 
direct  reflection  of  the  confidence  that  non-Indians  have  in  the  integrity  of  the  games  played  on 
Indian  reservations.   The  general  public  is  voting  with  its  feet;  and  its  vote  directly  contradicts 
the  views  of  those  who  posmlate  corruption  in  an  effort  to  deprive  tribes  of  their  sovereign 
regulatory  authority. 

The  tribes  unwilling  to  change  IGRA  have  a  good  point,  in  that  the  statute  already 
constimtes  a  compromise  of  tribal  sovereignty  and  involves  tlie  states  in  something  that  in 
theory  should  be  purely  federal/tribal.   From  the  tribal  point  of  view,  IGRA,  with  the 
exceptions  of  its  vulnerability  to  Tenth  and  Eleventh  Amendment  defenses  and  inherent 
problems  with  the  National  Indian  Gaming  Commission  bureaucracy,  has  worked  well  and  has 
served  its  purpose  as  a  springboard  for  needed  reservation  economic  development. 

But  IGRA  was  not  enacted  at  the  request  of  the  Indian  tribes,  it  was  a  response  to  the 
concerns  of  the  states,  two  states  in  particular.   From  the  general  legislative  point  of  view,  the 
"fine  tuning"  of  IGRA  by  amendment  would  appear  to  be  appropriate  after  eight  years  of 
operations,  during  which  a  number  of  things  have  been  learned,  for  many  of  which  you 
included  solutions  in  S.  487.   For  this  reason,  the  Mississippi  Band  of  Choctaw  Indians  is 
supporting  the  bill's  passage. 


"CHOCTAW  SELF-DETERMINATION" 


^ 


^ 


493 


The  Honorable  John  McCain 
July  23.  1995 
Page  2 

There  are  some  relatively  minor  changes  we  would  suggest  in  the  bill.  We  agree  with 
Chairman  Monteau's  opinion  that  management  contracts  should  not  be  reviewed  by  the  NIGC. 
These  are  business  arrangements  first  and  foremost  between  a  tribe  and  its  contractor,  and  are 
strictly  the  tribe's  business.  If  a  review  is  needed,  it  should  be  performed  by  the  BIA  and 
concern  itself  only  with  the  contract's  compliance  with  the  requirements  of  Uie  Act.  The  fact 
that  the  Bureau  is  currently  divided  into  12  area  offices  should  spread  out  the  workload  on  this 
review.  We  would  recommend  a  180-day  time  limit  on  BIA  compliance  review,  after  which 
the  management  contract  would  be  considered  automatically  approved.  We  recommend  this 
180  days  because  of  our  experience  with  NIGC  review  and  its  dependence  on  the  FBI  to 
conduct  background  investigations  of  managers.  If  the  FBI  involvement  is  proceeding  more 
expeditiously  than  it  was  a  year  ago,  the  180  days  could  be  reduced. 

We  would  support  adding  language  to  the  bill  emphasizing  that  the  NIGC  should  not  be 
concerned  with  daily  work  in  monitoring  and  oversight,  and  that  it  should  depend  on 
information  from  tribal  gaming  commissions,  monitoring  them  on  an  as-needed  basis.   The 
NIGC  as  presently  constituted  screens  licenses  and  fmdings  of  suitability  on  each  and  every 
Indian  casino  employee,  and  is  drowning  in  paperwork,  much  of  which  is  useless.  Our 
Gaming  Commission  has  processed  over  900  key  employee  primary  management  applications, 
all  of  which  are  required  to  be  sent  to  NIGC,  but  of  these,  over  350  were  for  employees  no 
longer  employed  there.  When  you  add  our  casino  statistics  to  those  nation-wide  (including 
Pequot,  where  reportedly  6,200  employees  have  left  since  the  opening  of  Foxwoods),  NIGC 
ends  up  handling  a  lot  of  dead  paper  —  and  our  Gaining  Commission  spends  days  merely 
working  the  xerox  machine.  It  seems  it  would  be  more  efficient  if  the  NIGC  could  just  phone 
the  tribal  gaming  commissions  to  find  out  information  on  specific  people,  monitor  the  tribal 
gaming  commissions,  and  perhaps  require  summary  employee  reports  on  a  weekly  or  monthly 
basis.  As  it  is  now,  the  NIGC  and  tribal  gaming  commissions  are  duplicating  efforts;  a  central 
repository  in  Washington  for  such  information  is  really  not  necessary,  as  it  is  easily  accessible 
at  the  local  level. 

Finally,  we  would  urge  that  the  S.  487  provision  requiring  payments  to  the  NIGC  to  be 
calculated  on  net,  rather  than  gross,  revenues  be  retained,  and  not  be  changed  to  gross 
revenues,  as  recommended  by  the  NIGC.   Although  this  will  probably  require  some  additional 
staff  for  the  NIGC  to  interpret  financial  reports,  it  will  save  those  (relatively  few)  tribal 
operations  that  operate  near  the  mcjgin  firom  being  placed  in  a  losing  finaiKial  position  by  the 
Commission  charges. 

Although  there  are  conflicts  in  many  areas  between  states  and  tribes,  we  also  need  to 
bear  in  mind  that  there  are  several  governors,  including  the  Governor  of  Mississippi,  who 
have  work  closely  with  the  tribes  in  their  state  in  negotiating  a  compact  with  a  full 
understanding  of  tribal  sovereignty,  and  the  state-tribal  relationship  has  continued  to  be 
marked  by  cooperation  in  regulation,  law  enforcement,  and  many  other  areas,  including  local 
government  involvement.  In  these  situations,  IGRA  has  proven  to  be  beneficial  to  all 
participating  govemmental  institutions. 

In  sum,  we  are  happy  to  endorse  both  the  overall  need  for,  and  the  specific  provisions 
of,  S.  487,  taking  into  account  the  above  suggested  changes.  Please  let  me  know  if  you  would 
like  any  additional  information  from  us,  and  we  would  be  happy  to  oblige. 

Sincerely, 
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TRIBAL  NAl  ION  ^^i^SBMMP^^.  TRIBAL  COfNCIL 


August  7.  1995 

Steven  J.  W.  Heeley 
Staff  Director 
Indian  Affairs  Committee 
United  States  Senate 
838  Hart  SOB 
Washington.   DC   20510 

Dear  Steve: 

The  Mashantucket  Pequot  Tribe  has  several  technical  amendments 
which  it  would  like  the  Committee  to  consider.  They  are  in  fact  technical 
in  the  sense  that  tJiey  clarify  the  underlying  intent  of  several  provisions  of 
S.487.  and  do  not  expand  upon  them.   We  are  concerned  that  without 
these  clarifications,  that  there  could  be  future  litigation  or  unnecesscirily 
burdensome  procedures  to  gain  certain  financing  approvals. 

The  grandfathering  clause  in  Section  12(eHll.  The  grandfathering 
clause  referred  to  compact  "approved  or  issued  by  the  Secretary."   In  the 
case  of  the  Mashantucket  Pequot  Tribe,  the  Secretary  issued  procedures 
authorized  by  IGRA  in  the  form  of  a  notice  in  the  Federal  Register  cover- 
ing the  Tribe's  agreement.   Attached  is  a  copy  of  the  procedures  in  the 
form  of  a  notice  issued  by  the  Secretary  pertaining  to  the  Mashantucket 
Pequot  Tribe's  gaming  compact.  As  far  as  I  know,  the  Mashantucket  Pe- 
quot Tribe  is  the  only  tribe  which  gain  approval  of  Class  III  gaming 
through  these  procedures  issued  by  the  Secretary.  The  following  lan- 
guage amending  Section  12(e)(1)  would  clarify  this  issue: 

"Compacts  entered  into  before  the  date  of  enactment  of  the 
Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995.    --   Class 
III  gaming  activities  that  are  authorized  under  a  compact  approved 
or  procedures  issued  by  the  Secretary  under  the  authority  of  this 
Act  prior  to  the  date  of  enactment  of  the  Indian  Gaming  Regulatory 
Act  Amendments  Act  of  1995  shall,  during  such  period  as  the  com- 
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pact  or  procedures  is  In  effect,  remain  lawful  for  the  purposes  of 
this  Act.  notwithstanding  the  Indian  Gaming  Regulatory  Act 
Amendments  of  1995  and  the  amendment  made  by  such  Act  or  any 
change  in  State  law  enacted  after  the  approval  or  Issuance  of  the 
compact  or  procedures.' 

Wagering  Excise  Tax.  The  provisions  of  Section  19(b)(3)  were  in- 
tended to  resolved  the  wagering  excise  tax  Issue.  However,  as  currently 
drafted.  It  arguably  would  be  prospective  only  and  would  not  deal  with 
the  period  from  the  date  of  enactment  of  the  original  IGRA  and  the  date 
of  enactment.  The  following  amendment  would  clarify  this  provision: 

"(3)     Statutory  construction.     -  This  subsection  shall  apply  with 
respect  to  all  periods  subsequent  to  October  17.  1988  notwith- 
standing any  other  provision  of  law  enacted  before  the  date  of  en- 
actment of  this  Act  unless  such  other  provision  of  law  specifically 
cites  this  subsection." 

Gamlng-related  Contracts  and  a  potential  problem  of  bank  financ- 
ing. The  applicable  provisions  in  Section  13(a)(2)  and  13(d)  do  a  good  job 
of  expanding  the  regulatory  reach  of  NIGC  to  deal  with  potential  problems 
at  the  sub-management  contract  levels  and  we  agree  with  the  concept. 
However,  there  is  a  good  chance  that  it  unnecessarily  bites  off  too  large  of 
a  regulatory  piece  in  that  even  large  financial  institutions  which  are  al- 
ready well-regulated  in  the  federal  system  would  be  required  to  also  meet 
new  licensing  and  review  procedures  through  the  NIGC.  We  believe  that 
it  makes  better  sense  to  exempt  all  financial  institutions  which  are  al- 
ready subject  to  extensive  federal  banking  and  other  regulation.   Such  fi- 
nancing contracts  and  agreements  would  still  be  subject  to  Section  8 1 
approval  by  the  Secretary  at  the  Bureau  of  Indian  Affairs  Area  Office. 
The  Mashantucket  Pequot  Tribe's  experience  with  section  8 1  approvals  at 
the  area  office  level  has  been  remarkably  good.  This  could  be  accom- 
plished through  the  following  amendment  to  Section  4(13)(B): 

(B)  financing  contract  or  agreement  for  any  facility  in  which  a 
gaming  activity  is  to  be  conducted,  except  such  contracts  or  agree- 
ments with  a  financial  institution.  Including  bv  not  limited  to.  any 
bank.  Insurance  company,  or  mutual  fund  which  is  subject  to  fi- 
nancial oversight  bv  a  federal  or  state  regulatory  agency  and  which 
any  trustee  acting  solely  on  behalf  of  such  lenders." 

A  related  issue  is  that  in  some  circumstances,  a  state  agency  li- 
censes gaming  suppliers  and  there  is  no  alternative  in  the  bill  to  recog- 
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nlze  that  arrangement  and  may  not  permit  the  continued  licensing  of 
such  contractors  by  the  tribes  and  states.  The  following  would  add 
states  agencies  to  section  13(a)(2): 

(2)  unless  licensed  by  an  Indian  Tribe  or  State  which  has  re- 
sponsibility for  such  licensing  under  the  applicable  compact  or  pro- 
cedures approved  or  issued  by  the  Secretary,  as  to  which  the 
Commission  has  not  determined  pursuant  to  section  8(dl  that  such 
tribe  or  State  fails  to  meet  or  exceed  minimum  Federal  standards 
adopted  pursuant  to  section  7(c).  any  gamlng-related  contract. 

New  Tax  on  Gaming  Revenues.  The  following  discussion  for  the 
most  part  is  not  technical,  but  a  policy  question.  The  new  amendments 
would  impose  an  increased  tax  on  gaming  tribes  and  would  extend  its 
reach  to  Class  III  to  support  the  new  NIGC  regulatory  activities.  We  be- 
lieve that  such  tax  should  be  easy  to  implement  and  reasonably  related 
to  the  regulatory  services  provided. 

We,  among  others,  suggested  that  a  net  revenue  concept  would 
more  accurately  reflect  the  tribes'  revenues  because  it  would  reflect  the 
true  costs  of  operation.  The  net  revenue  concept  is  now  in  the  bill.   In 
the  case  of  the  Mashantucket  Pequot  Tribe,  fully  25%  of  its  slot  machine 
revenues  are  paid  to  the  State  of  Connecticut  and  that  would  be  a  legiti- 
mate business  cost  of  the  operation.   However,  a  net  revenue  approach 
would  almost  necessarily  mean  that  the  Tribes  would  be  subject  to  an- 
nual audits.   It  Is  likely  that  this  would  be  at  substantial  cost  to  both  the 
Tribes  and  the  NIGC.  We  suggest  another  alternative  of  changing  the 
annual  payment  from  a  maximum  2%  of  the  net  revenues  to  1%  of  the 
gross  revenues.  This  would  be  a  rough  equivalent. 

We  also  are  concerned  that  the  proposed  tax  is  not  necessarily  im- 
posed based  upon  a  reasonable  relationship  to  the  services  provided  or 
the  regulatory  burden  a  particular  tribe  may  place  on  the  NIGC.   We  be- 
beve  that  a  reasonable  relationship  would  exist  if  there  were  a  two  tier 
structure  in  which  the  higher  tax  were  Imposed  upon  tribes  which  do  not 
meet  the  minimum  regulatory  standards  and  must  therefore  be  directly 
regulated  by  the  NIGC  and  a  lower  tax  of  1/5  of  1%  of  the  gross  revenues 
for  those  which  meet  the  minimum  regulatory  standards  and  are  self- 
regulating.  We  believe  that  the  bill  should  reflect  this  reasonable  rela- 
tionship to  services  provided  concept  even  if  the  proposed  ratios  may  or 
may  not  be  absolutely  accurate  as  we  have  proposed.  Among  other 
things,  this  would  provide  a  substantial  incentive  for  a  tribe  to  meet  the 
minimum  regulatory  standards  while  still  providing  sufficient  revenue  for 
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the  NIGC  to  operate.  The  following  language  in  section  17(a)(2)(A)  and  (4) 
would  accomplish  this  purpose: 

"2)   Limitation  on  fee  rates. 

(A)   In  general.   For  each  gaming  operation  regulated  under 
this  Act,  the  rate  of  fees  imposed  under  the  schedule  established 
under  paragraph  (1)  shall  not  exceed  one  per  cent  of  the  gross 
revenues  of  such  gaming  operation  if  the  Commission  has  deter- 
mined pursuant  to  section  8(d}  that  tribal  or  State  regulation  of 
such  gaming  operation  does  not  meet  minimum  federal  standard, 
or  one  fifth  of  one  percent  of  the  gross  revenues  of  such  gaming  op- 
eration if  the  Commission  has  not  made  such  a  determination." 

1  look  forward  to  your  consideration  of  this  issues. 

Sincerely, 


Chris  E.  McNeU.  Jr. 
Washington  Representative 
&  Counsel 
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2ND  DOCUMENT  of  Level  1  printed  in  FULL  format. 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
AGENCY:.  Bureau  of  Indian  Affairs,  Interior. 

56  FR  24996 

May  31, 1991 

Indian  Gaining 
ACTION:  Notice  of  Final  Mashantucket  Pequot  Gaming  Procedures. 


SUMMARY:  Pursuant  to  the  Indian  Gaming  Regulatory  Act,  25  U.S.C. 
2710(d)(7)(B)(vii),  the  Secretary  of  the  Interior  shall  prescribe  procedures  for 
Class  HI  gaming  to  be  conducted  by  the  Mashantucket  Pequot  Tribe  of 
Connecticut.  The  Assistant  Secretary-Indian  Affairs,  Department  of  the  Interior, 
through  his  delegated  authority,  proposed  Mashantucket  Pequot  Tribe  gaming 
procedures  by  his  notice  of  opportimity  to  comment  on  Mashantucket  Pequot  Gaming 
Procedures  as  published  in  the  Federal  Register  on  April  17, 1991.  Interested 
parties  were  afforded  an  opportunity  to  comment. 

All  comments  received  by  close  of  business  May  17, 1991,  were  reviewed  and 
considered.  The  Assistant  Secretary-Indian  Affairs,  Department  of  the  Interior, 
through  his  delegated  authority,  now  approves  the  Mashantucket  Pequot  Tribe 
gaming  procedures,  modified  as  described  below. 


EFFECTIVE  DATE:  May  31, 1991. 


ADDRESSES:  Office  of  Tribal  Services,  Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS  4603, 1849  "C"  Street  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Joyce  Grisham,  Bureau  of  Indian  Affairs, 
Washington  DC  (202)  208-7445. 

Dated:  May  24, 1991. 

TEXT:  SUPPLEMENTARY  INFORMATION:  A  total  of  17  comments  were  received  by 

dose 

of  business  May  17, 1991.  Nine  commentors  expressed  support  of  the  proposed 

procedures  for  the  Mashantucket  Pequot  gaming  rules  stating  the  prop)osed  casino 

will  have  extremely  positive  effects  on  local  business  and  economy. 
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One  commentor  expressed  support  for  the  right  of  the  Mashantucket  Pequot 
Tribe  to  conduct  Class  HI  ganung  activities  under  the  proposed  ganiing 
procedures  and  added  that  to  do  otherwise  would  completely  undermine  the 
provisions  of  the  Indian  Gaming  Regulatory  Act. 

One  commentor  expressed  general  opposition  to  the  Mashantucket  Pequot' s 
propKJsed  casino  because  of  the  impact  it  would  have  on  the  area's  pastoral 
setting. 

One  commentor  enclosed  a  list  of  90  signatures  identified  as  people  in  the 
general  cwea  who  opposed  the  Pequot  gambling  casino  because  of  their  concern  for 
tixe  character  of  Ledyard,  Cormecticut. 
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Several  commentors  objected  to  the  Secretary's  decision  to  permit  casino 
gambling  on  the  Mashantucket  Pequot  Reservation.  The  Secretary  is  required  by 
the  Indian  Gaming  Regulatory  Act  to  prescribe  procedures  consistent  with  the 
compact  chosen  by  a  court  appointed  mediator.  The  compact  chosen  by  the  mediator 
was  proposed  by  the  State  of  Connecticut  and  included  casino  gaming.  Therefore, 
the  Secretary's  role  in  determining  whether  casino  gambling  would  be  conducted 
was  ministerial. 

With  respect  to  horse  race  wager  "take  out,"  a  conunentor  stated  the  off-site 
operation  on  Indian  land  should  be  treated  no  differently  than  the  existing 
off -site  operations  in  Connecticut.  This  concern  was  also  raised  by  the  State 
although  the  State  believed  that  State  percentages  for  take  out  did  apply.  The 
State  asked  for  additional  language  to  make  more  explicit  the  applicability  of 
the  State  take  out.  We  agree  that  it  is  intended  that  the  procedures  apply  State 
take  out  percentages,  but  the  procedures  are  not  ambiguous  as  to  the 
applicability  of  the  State  take  out  percentages  and,  therefore,  need  not  be 
changed. 

The  only  other  substantive  comments  received  were  provided  by  the  State  of 
Connecticut.  They  include  assertions  that  the  authority  of  the  Secretary  to 
impose  the  procedures  is  limited,  recommendations  to  amend  the  procedures  to 
effectuate  the  intent  of  the  parties,  the  addition  of  more  extensive  regulations 
to  protect  the  environment  and  public  health  and  safety,  application  of  state 
tax  and  assessment  provisiorxs,  and  a  state  legislation  provision. 

We  conclude  that  the  preferred  method  for  dealing  with  the  State 
recommendations  is  through  negotiations  between  the  Mashantucket  Pequot  Tribe 
and  the  State  and  amendment  of  the  procedures  as  provided  for  in  section  17  of 
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the  procedures.  We  believe  that  section  17  of  the  procedures  is  intended  to 
cover  negotiations  on  such  issues,  and  this  approval  assumes  good  faith 
negotiations  between  the  parties  on  these  issues  will  occur.  The  procedures  were 
written  and  proffered  by  the  State  as  its  last,  best  offer  for  the 
implementation  of  tribal  gaming.  The  State's  offer  resulted  from  intensive 
negotiations  with  the  Tribe.  Furthermore,  we  have  made  some  modifications  in  the 
procedures,  as  described  below,  based  on  the  State's  views  as  to  what  is 
necessary  to  provide  sound  gaming  procedures.  The  State  should  present  its 
additional  recommendations  to  the  Tribe  for  renegotiation  of  the  procedures  as 
provided  for  under  section  17  of  the  procedures. 

Two  areas  of  the  procedures  were  modified.  First,  the  State  asserts  its  pxjwer 
to  properly  investigate  and  license  all  gaming  employees  and  that  a  New  Jersey 
license  should  not  automatically  qualify  an  applicant  for  a  temporary 
Connecticut  license.  The  State  recommends,  at  a  minimum,  a  criminal  check  and  a 
permanent  New  Jersey  license  should  be  required  for  a  temporary  Connecticut 
license.  We  agree  with  the  State's  concern  thiat  a  minimum  criminal  check  must  be 
conducted  for  temporary  licensing  of  gaming  employees.  Although  the  State  of  New 
Jersey  does,  as  a  practical  matter,  conduct  criminal  checks  before  issuing 
temporary  licenses,  it  is  not  legally  required  to  do  so.  Therefore,  we  modified 
section  5(d)  of  the  procedures  to  remove  reliance  on  New  Jersey  licenses,  but 
cilso  included  a  provision  to  assure  that  the  State  of  Connecticut  will  issue 
temporary  licenses  on  a  timely  basis. 

Secondly,  the  State  desires  an  explicit  statement  that  tort  procedures  must 
be  developed  before  the  Tribe  may  engage  in  gaming.  Rather  than  relying  on  the 
implicit  requirement  in  the  procedures,  we  concur  that  the  requirement  should 
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be  expUdt  and  have  changed  section  3(g)  accordingly. 

The  State,  and  one  other  commentor,  assert  that  the  Secretary  does  not  have 
the  authority  to  permit  commercial  casino  gaming  on  the  Tribe's  reservation. 
This  is  essentially  the  same  argviment  presented  previously  by  the  State.  No  new 
argviments  or  evidence  are  offered  to  cause  the  Office  of  the  Solicitor  to  change 
its  previous  legal  conclusions  on  the  subject,  as  referenced  in  the  April  17, 
1991,  publication  of  the  proposed  procedures. 

The  State  asserts  that  it  retains  its  right  to  amend  its  laws.  This  issue  is 
not  before  the  Department  in  the  context  of  the  proposed  procedures.  It  is 
therefore  inappropriate  to  comment  on  the  State's  discussion,  other  than  to  say 
that  it  is  the  intent  of  these  procedures  that  the  issue  will  be  considered 
should  the  State  enact  relevant  amendments  to  its  laws. 
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The  State  also  opines  that  a  tribal  ordinance  is  necessary  before  the  casino 
gaming  can  be  authorized  under  the  procedures.  The  Tribe  must  pass  a  gaming 
ordinance  before  conducting  gaming,  and  the  Tribe  informs  us  that  it  has  passed 
a  tribal  gaming  ordinance.  We  are  unaware  of  any  requirement  that  an  ordinance 
must  be  passed  prior  to  development  of  the  gaming  procedures.  Irrespective  of 
what  the  Tribe  has  already  done,  we  feel  it  is  illogical  for  the  Tribes  to  take 
further  steps  in  enacting  gaming  ordinances  until  final  procedures  are  in  place 
so  that  tribal  ordinances  can  be  made  consistent  with  approved  procedures. 

The  State  asserts  its  right  to  investigate  entities  providing  financial 
services  to  the  gaming  operations  as  well  as  any  enterprise  providing  goods  or 
services  to  the  gaming  establishment.  The  State  argues  the  proposed  procedures 
must  be  amended  to  insert  clarifying  language.  We  conclude  the  provisions  in 
section  6(j)  of  the  proposed  procedures  adequately  cover  financial  as  well  as 
other  sorts  of  services.  Any  further  clarification  felt  needed  by  the  State  or 
the  Tribe  can  be  negotiated  under  section  17. 

The  State  further  recommends  the  deletion  of  the  $50,000  investigatory 
threshold  commenting  that  its  inclusion  in  the  procedures  was  a  typographical 
error.  Upon  review  we  believe  that  the  inclusion  of  the  numerical  figiire  may 
indeed  have  been  a  typographical  error.  The  State  asserts  that  the  dollar 
threshold  significantly  thwarts  the  intent  of  the  parties  that  all  aspects  of 
the  tribal  gaming  activities  be  as  free  of  crimirwl  element  as  is  possible.  The 
Tribe's  concern  is  that  investigation  of  all  vendors  with  no  dollar  threshold 
may  make  it  prohibitively  expensive  to  do  business  with  minor  suppliers,  if  the 
background  investigation  agreed  upon  by  the  parties  is  too  wide  ranging  and  too 
costly.  Any  further  clarifications  concerning  the  scope  of  the  authorized 
investigations  can  be  negotiated  under  section  17  by  the  State  and  the  Tribe  and 
should  not  be,  in  our  view,  the  basis  for  rejecting  this  provision.  Thus,  we 
decline  to  accept  this  recommendation. 

Further,  the  State  recommends  the  types  of  gaming  activities  allowed  must  be 
clarified  so  as  not  to  limit  "services"  as  defined  in  the  procedures  and  to 
reiterate  that  the  procedures  contained  a  prohibition  of  video  slot  machines.  We 
do  not  feel  such  clarification  is  necessary  as  the  language  in  section  15(a)  of 
the  procedures  is  adequate. 

The  State  alleges  that  exempting  gaming  service  enterprises  with  a  current 
New  Jersey  registration  from  Connecticut  registration  is  inconsistent  with 
previous  sections.  We  do  not  interpret  the  language  in  the  proposed  procedure 
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as  providing  permanent  waivers  but  rather  as  an  interim  process  which  remains 
effective  for  the  first  twelve  months  following  the  effective  date  of  the 
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procedures.  The  temporary  registration  does  not  preclude  the  applicant  from 
satisfying  the  State's  requirements  for  permanent  registration.  Thus,  we 
decline  to  accept  the  State's  recommendation  to  delete  the  reciprocity 
provision. 

The  State  proposes  to  license  officers  of  the  Tribal  Gaming  Commission  who 
cu-e  not  tribal  members.  At  this  time,  such  decisions  should  be  left  to  the 
Tribe. 

The  State  further  recommends  that  the  State  law  enforcement  agency  be  allowed 
to  investigate  all  employees  associated  with  gaming  activities  and  that  a  list 
of  persorts  'Tjcirred  from  gaming  facilities"  be  compiled  prior  to  the  opening  of 
the  facilities.  The  State  desires  to  investigate  all  employees  regardless  of 
whether  they  are  gaming  or  non-gaming  employees,  or  their  employment  location. 
The  State  contends  that  all  necessary  steps  must  be  taken  to  prevent 
infiltration  of  imsuitable  people  in  any  part  of  the  gaming  op>erations.  As 
presentiy  provided  in  the  proposed  procedures  in  section  5(j),  the  State 
contends  the  existing  provision  is  too  restrictive  and  allows  for  a  distinction 
between  employees  that  rests  merely  on  location.  The  State  recommends  that  the 
"barred"  list  include  those  exclusions  made  by  Connecticut,  New  Jersey  and 
Nevada.  Expansion  of  the  State's  authority  over  non-gaming  employees  and 
exclusion  of  patrons  does  not  appear  warranted  at  this  time.  Therefore,  we 
declii\e  to  accept  this  recommendation. 

Additionally,  the  State  recommends  that  a  detention  area  be  established  to 
hold  offenders  prior  to  transfer  to  state  facilities.  However,  the  Tribe  may 
wish  to  pursue  other  alternatives  such  as  renting  space  in  a  local  detention 
facility  or  cross-deputizing  local  and  state  law  enforcement  officials.  These 
alternatives  could  prove  less  costiy  and  more  efficient  and  can  be  the  subject 
of  negotiations  under  section  17. 

The  State  recommends  that  it  be  allowed  to  develop  its  own  ability  to 
regulate  video  facsimile  devices  and  retain  its  individual  licensing  authority 
even  where  management  contracts  are  approved  by  the  National  Indian  Gaming 
Commission.  Pending  issuance  of  guidance  by  the  Natioruil  Indian  Gaming 
Commission,  the  provisions  covering  these  issues  in  the  procedures  are 
acceptable  as  they  are  now  articulated.  Further  revisions  should  be  made  through 
tribal-state  negotiations. 

The  State  asserts  that  the  Tribe  and  State  did  not  intend  to  permit  the 
extension  of  credit  for  gambling.  However,  the  explicit  provisions  in  appendix  A 
covering  the  extension  of  credit  indicate  the  State  and  Tribe's  understanding 
that  credit  would  be  extended. 

The  State  also  commented  on  the  annual  audits  of  the  gaming  activities. 
App>endix  B  at  page  B-4  adequately  addresses  the  system  of  accoimting  and 
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internal  controls. 

The  State  recommends  amending  the  default  authority  as  presently  provided  for 
in  the  proposed  procedures.  The  State  proposes  to  establish  timeframes  for 
notifications  and  remedy  before  the  Tribe  gaming  agency  could  exerdse  its 
authority  under  the  default  provision.  The  proposed  timeframes,  however,  could 
result  in  a  lapse  of  service.  Especially  in  the  area  of  law  enforcement  and 
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licensing,  such  a  lapse  would  not  be  conducive  to  sound  administration  and 
control  of  gaming.  Therefore,  we  decline  to  accept  this  recommendation. 

The  State  recommends  an  expansion  of  the  procedures  on  the  environment  and 
public  health  and  safety.  Although  the  broadening  of  these  requirements  may 
enhance  the  quality  of  life  on  the  reservation,  such  requirements  are  usually 
left  to  tribal  and  federal  law.  We  therefore  decline  to  expand  unilaterally 
those  procedures. 

The  State  also  seeks  to  broaden  its  control  over  liquor  on  the  rest  of  the 
reservation.  This  suggestion  is  beyond  the  scope  of  gaming  procedures  covered  in 
this  document.  This  document  does  not  change  the  extent  to  which  State  laws  may 
apply  to  liquor  on  the  reservation. 

Expansion  of  state  tax  provisions  and  assessments  are  also  sought  by  the 
State.  Since  these  provisions  were  bargained  for  between  the  State  and  Tribe,  we 
do  not  believe  it  appropriate  to  modify  these  provisions. 

Finally,  the  State  requests  language  acknowledging  the  need  for  State 
legislation  in  order  for  the  State  to  assume  the  responsibilities  assigned  to  it 
under  the  procedures.  We  assume  that  the  State,  of  course,  recognizes  its 
responsibility  to  seek  State  legislation  if  it  is  required.  We  cannot  anticipate 
the  legislation  which  the  State  may  conclude  will  be  needed  as  gaming  proceeds. 
Therefore,  we  decline  to  issue  a  federal  list  of  required  State  legislation.  In 
the  event  that  any  particular  legislation  proves  to  be  needed  and  is  not  passed, 
the  default  provision  will  permit  the  Tribe  to  enact  ordinances  as  needed  cind 
assume  the  responsibilities  involved. 

Final  Procedures:  The  gaming  procedures  of  the  Mashantucket  Pequot  Tribe 
hereby  consist  of  the  gaming  compact,  as  amended,  which  was  proffered  by  the 
State  of  Connecticut,  chosen  by  the  mediator  and  proposed  as  procedures  in  an 
April  17, 1991,  Federal  Register  notice.  The  amendments  consist  of  the 
following: 
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Section  3(g):  Tort  remedies  for  patrons.  The  Tribe  shall  establish,  prior  to 
the  commencement  of  class  IE  gaming,  reasonable  procedures  for  the  disfKwition 
of  tort  claims  arising  from  alleged  injuries  to  patrons  of  its  gaming 
facilities.  The  Tribe  shall  not  be  deemed  to  have  waived  its  sovereign  immunity 
from  suit  with  respect  to  such  claims  by  virtue  of  any  provision  of  this 
Compact,  but  may  adopt  a  remedial  system  analogous  to  that  available  for  similar 
claims  arising  against  the  State  or  such  other  remedial  system  as  may  be 
appropriate  following  consultation  with  the  State  gaming  agency. 

Section  5(d):  Temporary  Licensing.  Unless  the  State  criminal  record  check 
xmdertaken  by  the  State  geiming  agency  within  ten  days  of  the  receipt  of  a 
completed  application  discloses  that  the  applicant  has  a  criminal  history,  or 
imless  other  grounds  sufficient  to  disqualify  the  applicant  pursuant  to 
subsection  (e)  are  apparent  on  the  face  of  the  application,  the  State  gaming 
agency  shaU  upon  request  of  the  Tribal  Operation  issue  a  temporary  ganung 
employee  license  to  the  applicant,  within  ten  days  of  the  receipt  of  a  completed 
application,  which  shall  expire  and  become  void  and  of  no  effect  upon  the 
determination  by  the  State  gaming  agency  of  the  applicant's  suitability  for  a 
gaming  employee  license. 
Eddie  F.  Brown 
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Assistant  Secretary  —  Indian  Affairs. 
[FR  Doc.  91-12887  Filed  5-30-91;  8:45  am] 
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THE  CONFEDERATED  TRIBES 

OF  THE  GRAND  RONDE  COMMUNITY 

OF  OREQON 


August  8,  1995 

Honorable  John  McCain 

United  States  Senate 

Comnnittee  on  Indian  Affairs  tribal  council 

SH-838  Hart  SOB 

Washington,  DC  20510 


Dear  Mr.  Chairman: 

As  chairman  of  the  Confederated  Tribes  of  the  Grand  Ronde,  I  am  writing  to 
comment  on  your  substitute  amendment  to  S  487. 

Let  me  begin  by  complimenting  you  on  your  efforts.    The  people  of  Grand  Ronde 
know  that  Indian  people  have  a  friend  In  Senator  McCain.   We  also  know  that  you 
are  doing  your  best  to  allow  Indian  Gaming  to  continue  to  be  the  single  best  engine 
of  economic  and  social  development  in  Indian  country  since  we  were  moved  to 
reservations  many  years  ago. 

With  regard  to  your  substitute  amendment  to  S.  487,  the  Grand  Ronde  are 
encouraged  by  the  maintenance  of  language  in  Section  8  regarding  regulatory 
framework.   Our  Class  III  gaming  compact  specifically  calls  on  the  Oregon  State 
Police  to  perform  background  checks  on  our  employee  applicants.    They  have  been 
both  thorough  and  prompt  in  their  investigations  and  we  look  forward  to  continuing 
to  work  with  them.   We  have  been  concerned  that  the  powers  of  the  National 
Indian  Gaming  Commission  (NIGC)  would  be  such  that  duplicative  oversight  would 
be  performed  at  the  federal  level.   Please  keep  in  mind  that  employee  turnover  in 
casinos  is  generally  over  50%  a  year-adding  a  second  set  of  background  checks  at 
the  federal  level  could  delay  the  hiring  of  employees  for  months  and  entirely  disrupt 
casino  operations. 

Report  language--to  reinforce  the  idea  that  the  NIGC,  beyond  oversight  necessary 
to  verify  compliance  with  minimum  standards,  should  not  duplicate  the  tasks 
performed  by  the  Tribes  or  states  as  specified  in  compacts-would  hopefully 
prevent  the  NIGC  from  becoming  yet  another  bloated  and  lethargic  federal 
bureaucracy. 

The  Grand  Ronde  fully  anticipate  that  our  minimum  standards  will  exceed  the 
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federal  minimum  standards  for  which  this  bill  calls.   We  also  believe  that  regular 
oversight  performed  by  a  state  as  well  as  a  federal  entity  flies  In  the  face  of  the 
edicts  by  which  this  Congress  would  like  to  be  recognized.    At  a  time  when  the 
entire  federal  budget  is  under  the  sculptor's  chisel,  the  functions  of  a  new  federal 
oversight  board  such  as  the  NIGC  must  be  important,  necessary  and  affordable. 
The  NIGC  is  Important  and  necessary  to  our  Joint  efforts  to  maintain  the  integrity  of 
Indian  Gaming.   By  avoiding  the  duplication  of  efforts  described  above  you  can 
make  it  affordable.  We  trust  that  you  will  ensure  this  is  the  case. 

Second,  the  Grand  Ronde  are  disappointed  that  language  in  Section  5  (b)(4)(B) 
requiring  two  members  of  the  NIGC  to  be  members  of  Tribes  has  been  deleted. 
Instead  there  is  only  the  wealc  requirement  of  experience  or  expertise  in  Tribal 
Government.    In  the  original  Indian  Gaming  Regulatory  Act,  Indian  Country 
sacrificed  sovereignty  in  order  to  ensure  adequate  regulation  of  gaming.   Out  of 
respect  for  that  sovereignty,  would  it  not  be  appropriate  that  Tribes  be  participants 
in  the  body  assigned  to  oversee  the  Implementation  of  regulations  affecting  Indian 
Gaming?  With  this  amendment,  however,  the  message  you  send  is  that  we  are  no 
iongier  needed  to  monitor  our  own  industry.  The  continued  success  of  Indian 
Gaming  means  more  to  Tribes  than  to  anyone  else  -  we  should  be  allowed  to 
participate  in  the  oversight  process.   Please  revise  the  requirements  in  the  McCain 
substitute  that  do  not  guarantee  Indian  representation  on  the  NIGC. 

Finally,  we  are  disappointed  that  provisions  providing  for  an  alternative  compacting 
process  would  be  removed  from  S.  487  under  your  substitute.   We  are  fortunate 
that  In  Oregon  the  Governor  has  been  receptive  to  requests  for  compact 
negotiations,   if  we  were  from  a  state  where  this  were  not  the  case,  the  Grand 
Ronde  would  find  it  Impossible  to  support  your  amendment.   We  take  no  position 
on  specific  language  but  recognize  the  need  for  a  mechanism  by  which  Tribes  can 
initiate  the  compacting  process  with  recalcitrant  state  officials.   Reliance  on  a  court 
decision  is  no  solution. 

Thank  you  for  the  opportunity  to  comment  on  these  issues.   We  appreciate  your 
leadership  and  all  the  time  and  energy  you  have  spent  in  crafting  this  legislation. 

Best  regards, 

Mark  Mercier 
Chairman 

cc:    Hon.  Mark  O.  Hatfield 
Hon.  Daniel  Inouye 
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State  of  new  York 
Executive  Chamber 
Albany  12224 
George  E   Pataki 

GOVERNOR  July   24,    1995 


The  Honorable  John  McCain 

Chair,  Committee  on  Indian  Affairs 

United  States  Senate 

838  Hart  Senate  Office  Building 

Washington,  D.C.  20510 

The  Honorable  Daniel  K.  Inouye 

Vice  Chair,  Committee  on  Indian  Affairs 

United  States  Senate 

838  Hart  Senate  Office  Building 

Washington,  D.C.  20510 

Dear  Senators  McCain  and  Inouye : 

Thank  you  for  the  opportunity  to  make  a  statement  for  the 
record  on  S.487,  the  Indian  Gaming  Regulatory  Act  Amendments  Act 
of  1995. 

The  New  York  State  Legislature  recently  passed  a  proposed 
amendment  to  the  State  Constitution  to  authorize  casino  gambling 
in  selected  regions  of  the  State.   Casino  gambling  is  of  great 
concern  to  New  Yorkers.   People  in  the  communities  where  a  casino 
may  be  located  have  expressed  strong  views  on  both  sides  of  the 
issue . 

I  am  more  persuaded  than  ever  that  any  amendments  to  the 
Indian  Gaming  Regulatory  Act  (IGRA)  must  preserve  a  strong  role 
for  state  governments  to  oversee  the  regulation  of  games,  to  have 
input  into  the  types  of  games  which  may  be  operated,  and  to  have 
a  voice  in  the  siting  of  casinos  outside  the  boundaries  of 
reservations.   Because  S.487  diminishes  the  role  of  states  in 
these  areas,  I  oppose  S.487  in  its  present  form. 

My  greatest  concern  about  S.487  is  the  provision  eliminating 
the  authority  of  a  Governor  to  approve  a  determination  by  the 
Secretary  of  the  Interior  to  authorize  gaming  on  newly  acquired 
lands.   With  a  few  exceptions,  IGRA  was  intended  to  provide 
tribes  with  the  opportunity  to  enhance  their  economies  by 
conducting  gaming  on  lands  under  their  governmental  jurisdiction. 
The  Act  acknowledged  that  states  have  a  significant  interest  in 
the  expansion  of  gaming  beyond  acknowledged  reservation 
boundaries  by  providing  Governors  with  a  veto  power  over  such 
expansion.   Any  amendment  to  IGRA  must  preserve  this  power  of  the 
Governors . 
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A  major  issue  of  contention  between  states  and  tribes  is  the 
types  of  games  which  may  be  operated  at  a  Class  III  gaming 
facility.   It  is  my  position  that  tribes  should  be  able  to 
operate  only  the  specific  games  authorized  elsewhere  within  a 
state.   By  not  clarifying  this  point  in  S.487,  a  tribe  may  be 
able  to  obtain  authority  in  a  compact  issued  by  the  Secretary  of 
the  Interior  which  allows  it  to  operate  a  type  of  game  which  is 
prohibited  everywhere  else  in  the  state  in  which  it  is  located. 
It  is  possible  that  a  tribe  in  New  York  could  use  this  procedure 
to  obtain  authority  to  operate  slot  machines,  which  historically 
have  been  outlawed  statewide. 

IGRA  properly  acknowledges  that  state  governments  are  best 
equipped  to  regulate  gambling  activities  within  their  borders. 
S.487  would  provide  tribes  with  the  ability  to  exclude  states 
from  having  any  meaningful  role  in  overseeing  gaming  by 
deliberately  not  completing  negotiations  in  the  shortened  time 
frame  provided  in  the  bill,  leaving  the  Secretary  of  the  Interior 
with  the  power  to  approve  compacts.   It  is  conceivable  that  a 
tribe  could  use  the  new  procedure  to  block  a  state  from  having 
any  role  in  the  regulation  of  its  gaming.   The  Secretary  of  the 
Interior  should  be  required  to  accommodate  a  state  which  seeks  to 
have  a  role  in  regulating  Indian  gaming  which  occurs  within  its 
borders . 

I  support  the  position  of  the  National  Governors' 
Association  in  opposing  S.487  in  its  current  form.   The  bill 
undermines  a  great  deal  of  the  authority  of  states  to  oversee  and 
control  the  spread  of  Indian  gaming  beyond  reservation 
boundaries,  and  diminishes  the  power  of  state  governments  to 
determine  public  policy  with  respect  to  gaming. 


Very  truly  yours, 
/3<^  C.  {jQ^^ 
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SEMINOLE  TRIBE  OF  FLORIDA 


JAMES  E.  BILLIE 

Chairman 


PRISCILLA  D.  SAYEN 
Sacrgtary-Traasursr 


6073  STIRUNO  ROAO 

HOaVWOOO.  FLORIDA  33024 

(305)581-8217 

(305)581-8232 

Telecopier:  (305)  587-5492 


July   25,    1995 


Honorable  John  McCain 

Chairman 

Senate  Indian  Affairs  Committee 

Attn:  Steven  Heeley,  Phil  Baker-Shenk 

838  Hart  Senate  Office  Building 

Washington,  DC   20510 


Re: 


Alternatives  for  Compacting  Process 


Dear  Chairman  McCain: 

Than)c  you  for  the  opportunity  to  review  and  offer  our 
comments  on  the  two  alternatives  being  proposed  by  the  Committee 
for  consideration  which  would  amend  Section  12  of  S.  487,  the 
Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995,  concerning 
the  compacting  process.   We  understcind  that  because  of  various 
states'  concerns  about  the  provisions  of  Section  12  as  introduced, 
the  Committee  is  soliciting  input  on  two  possible  alternative 
amendments  to  this  section  of  the  bill. 

Alternative  #  1,  providing  for  binding  arbiti'ation, "  is  in 
concept  an  acceptable  alternative.   This  amendment  appears  to  be  a 
modification  of  a  similar  provision  contained  in  the  last  draft  of 
the  state-tribal  working  groups,  dated  August  10,  1993.   As  you 
well  know,  while  the  principals  had  not  approved  the  August  10 
draft,  the  provisions  had  basically  been  agrreed  to  by  tribal  and 
state  representatives.   An  alternative  providing  for  enforceable 
binding  arbitration  would  assure  the  neutral  resolution  of 
controversy  over  compacting,  which  now  remains  in  only  a  handful 
of  states,  among  them,  the  State  of  Florida.   W©  suggest  the 
addition  of  cleurifying  language  to  provide  that  the  Secretary 
shall  approve  a  compact  containing  the  provisions  selected  by  the 
arbitrator.   Suggested  language  is  attached. 

Alternative  #  2,  on  the  other  hand,  would  be  a  most 
unacceptable  alternative.   While  we  recognize  that  federal  courts 
can  already  under  existing  law  certify  questions  to  state  courts. 


"BUT  I  HAVE  PROMISES  TO  KEEP  &  MILES  TO  GO  BEFORE  I  SLEEP" 


94-106  96-17 
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we  strongly  oppose  this  alternative's  apparent  subjecting  of 
tribal  rights  to  state  court.   We  note  that  either  a  state  or  a 
tribe  may  request  that  the  Secretary  certify  a  determination  by  a 
state  court.   The  Seminole  Tribe  of  Florida  would  never  request 
the  involvement  of  a  state  court  for  such  a  purpose.   Furthermore, 
this  provision  would  have  the  likely  effect  of  further  delay  in 
reaching  a  conclusion  regarding  a  compact  by  providing  for 
litigation  in  both  state  and  federal  court. 

Thank  you  again  for  the  opportunity  to  submit  our  views  on 
this  issue  of  great  importance  to  the  Seminole  Tribe  of  Florida. 


Sincerely, 


n  ^l^ 


ck 


Jim  Shore 
Counsel 


Proposed  amendment  to  Alternative  1 

At  page  5,  add  the  following  after  line  9: 

(VIII) Issuance  of  Compact . --Not  later  than  thirty  days  after 
the  submission  of  the  arbitrator's  binding  decision,  the  Secretary 
shall  approve  a  compact  that  contains  the  provisions  determined  by 
the  arbitrator  and  shall  publish  the  compact  in  the  Federal 
Register. 
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/////////// 


P.   O.  BOX  B07     •     DULCE.   NEW  MEXICO  BTBZa-OSO? 


S\\SSS\V^ 


July  31,  1995 


Honorable  John  McCain 
Chairman,  Indian  Affairs  Committee 
United  States  Senate 
SH-838  Hart  Senate  Office  Building 
Washington,  DC   20510-6450 

Honorable  Daniel  K.  Inouye 
Vice-Chairman,  Indian  Affairs  Committee 
United  States  Senate 
SH-838  Hart  Senate  Office  Building 
Washington,  DC   20510-6450 


Dear  Senators  McCain  and  Inouye; 

The  Jicarilla  Apache  Tribe  supports  S.  487,  and  submits  the  following  comments 
on  the  bill  for  your  consideration. 

1.  Section  4(22).  Net  Revenues.  The  gross  gaming  revenues  of  a  gaming 
operation  should  also  be  reduced  by  (i)  any  fees  and  assessments  imposed 
by  a  tribal  gaming  commission;  (ii)  any  regulatory  fees  or  expenses 
authorized  to  be  paid  to  a  State  under  the  IGRA;  and  (iii)  any  revenue 
sharing  payments  made  to  a  State  by  an  Indian  tribe  or  gaming  operation 
under  a  Compact  or  separate  gaming  agreement.  These  non-federal  fees, 
assessments,  and  payments  are  legitimate  expenses  and  costs  to  the  Tribes 
that  reduce  gross  revenues. 

2.  Section  8(b)  and  (d)(2).  Violations  of  Minimum  Federal  Standards.  It 
should  be  made  clear  that,  while  the  Tribes  have  the  flexibility  to  establish 
standards  by  ordinance  or  regulation  that  exceed  the  minimum  federal 
standards,  the  states  should  not  have  the  authority  to  demand  that  the 
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minimum  standards  be  exceeded  in  a  Compact.  Otherwise,  the  States  may 
hold  up  the  compact  process  until  the  Tribes  acquiesce  to  stricter  standards. 
Moreover,  excessively  strict  standards  may  make  the  conduct  of  gaming 
expensive  and  burdensome.  The  States'  interest  in  ensuring  that  the 
standards  appropriate  for  their  needs  are  established  is  met  in  Section  9 
wherein  two  members  of  the  Advisory  Committee  are  selected  to  represent 
the  State  governments'  interest. 

Section  11(c).  Petition  for  Certificate  of  Self-Regulation.  This  section 
should  grant  an  Indian  tribe  a  new  certificate  of  self-regulation  without  the 
one  year  requirement  specified  in  Section  11(c)(1)(A)  as  long  as  the  tribe 
was  granted  a  certificate  of  self-regulation  under  25  U.S.C.  §  2710(c)(3)-(6) 
at  least  three  years  before  Section  11(c)  becomes  effective  and  the  Tribe 
shows  that  it  "has  otherwise  complied  with  the  provisions  of  the  Act." 

Section  12(a)(2).  Compact  Negotiations.  The  Jicarilla  Apache  Tribe 
endorses  this  section  which  provides  a  new  process  for  the  negotiation  of 
class  III  gaming  compacts  by  the  Secretary  of  the  Interior  when  (i)  the  state 
chooses  not  to  participate  in  the  compact  negotiations  or  (ii)  an  Indian  tribe 
and  a  state  cannot  reach  agreement  on  the  compact.  This  section  provides 
an  effective  remedy  to  the  state's  use  of  the  Tenth  and  Eleventh 
Amendments  to  the  United  States  Constitution  as  defenses  to  tribal  actions 
to  force  states  to  negotiate  compacts  in  good  faith. 

Proposed  Alternative  #1  (Binding  Arbitration)  to  Section  12.  Alternative 
#1  raises  the  issue  of  whether  a  binding  arbitration  award  is  enforceable 
against  either  a  tribe  or  a  state  in  light  of  the  parties'  resjjective  claims  of 
sovereign  immunity.  Moreover,  Alternative  #1  complicates  and  adds  delay 
to  the  otherwise  simple,  streamlined  and  inexpensive  negotiation  process  set 
forth  in  Section  12.  Further,  the  States  have  ample  opportunity  to  raise  any 
issues  of  concern  for  resolution  by  the  Secretary,  who  is  responsible  for 
ensuring  that  the  provisions  of  any  compact  meet  the  objectives  and 
requirements  of  federal  law.  Final  actions  of  the  Secretary  also  are  subject 
to  judicial  review  under  the  Administrative  Procedures  Act,  as  already 
indicated  in  Section  12.  Finally,  tribal  experience  has  shown  that  the  States 
will  undo  arbitration  awards  to  Indian  tribes  in  gaming  matters.  For 
example,  the  Arizona  Legislature  amended  its  state  public  policy  to  outlaw 
charitable  gaming  after  an  arbitrator  awarded  the  Indian  tribes  the  right  to 
operate  the  same  games  as  those  conducted  by  charities  in  the  state. 
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Alternative  #2  (Expedited  Relief  in  Federal  Courts  and  certification  to  the 
State  Supreme  Courts).  Alternative  #2  allows  the  judicial  branch  of  state 
government  to  accomplish  what  either  the  state  legislative  or  executive 
branches  may  not  have  accomplished  under  the  compact  negotiation 
process.  A  recent  occurrence  in  New  Mexico  provides  a  case  in  point.  In 
1994,  the  New  Mexico  Court  of  Appeals  in  Infinity  Group.  Inc.  v. 
Manzapol.  118  N.M.  632,  884  P. 2d  523,  cert,  denied,  118  N.M.  533,  882 
P. 2d  1046  (1994),  ruled  that  fraternal  organizations  could  conduct  video 
machine  gaming  under  the  state  bingo  and  raffle  act.  The  Indian  tribes  in 
New  Mexico  relied  on  that  decision  as  evidence  of  the  state's  public  policy 
toward  video  machine  gaming  under  the  Indian  Gaming  Regulatory  Act  of 
1988.  Recently,  the  New  Mexico  Supreme  Court  in  State  ex  rel.  Clark  v. 
Johnson.  No.  22,861  (N.M.  July  13,  1995),  stated  that  the  scope  of 
gaming  provision  in  compacts  entered  into  between  the  tribes  and  the  state 
may  be  too  broad  because  it  allows  the  tribes  to  conduct  games  that 
constimte  "bets"  in  violation  of  state  public  policy  as  opposed  to  permissible 
games  constituting  "lotteries."  Less  than  two  weeks  after  the  Johnson 
decision  the  Supreme  Court  amended  the  Manzaeol  decision,  sua  sponte. 
to  outlaw  video  machine  gaming.  Plainly,  no  branch  of  the  state  should  be 
allowed  to  manipulate  state  public  policy  or  change  prior  decisions  for  the 
purpose  of  eliminating  tribal  gaming  or  making  it  more  difficult  for  tribes 
to  conduct  otherwise  permissible  gaming.  The  Tribe  believes  that  the 
federal  Circuit  Court  of  Appeals  for  the  District  of  Columbia  is  the  best 
forum  for  an  objective  resolution  of  scope  of  gaming  issues.  As 
demonstrated  in  California  v.  Cabazon  Band  of  Mission  Indians,  480  U.S. 
202  (1987),  the  federal  courts  are  appropriate  forums  to  determine  issues 
of  state  public  policy  based  on  existing  state  laws. 

Section  12(a)(2)(D).  Effect  of  Publication  of  Compact.  The  Tribe 
reconunends  that  language  be  added  to  assure  finality  and  to  preserve  the 
validity  of  gaming  compacts,  including  any  scope  of  gaming  provision,  in 
the  event  a  state  attempts  to  change  its  public  policy  to  void  the  compacts. 
Many  states,  including  New  Mexico,  have  introduced  legislative  measures 
to  change  state  public  policy  after  the  compacts  were  negotiated  and  signed 
by  the  state,  in  order  to  force  Indian  gaming  out  of  existence.  Clearly,  the 
state  should  not  be  allowed  to  adjust  its  public  policy  to  accomplish  this 
objective  once  it  has  entered  into  a  federally  approved  compact  or  the 
Secretary  of  the  Interior  has  approved  a  compact  under  Section  12(a)(2). 
The  bill  should  also  protect  the  finality  of  the  compacts  from  lawsuits  filed 
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by  disgruntled  state  officials  and  citizens  who  oppose  Indian  gaming.  See 
State  ex  rel.  Stephan  v.  Finney.  254  Kan.  632,  867  P. 2d  1034  (1994);  s^ 
also  State  ex  rel.  Clark  v.  Johnson,  supra.  Once  a  compact  is  approved  and 
published  it  should  be  valid,  legal  and  binding  as  a  matter  of  federal  law. 

Section  I2(a)(3)(A)(iv).  Provisions  of  Compacts.  The  tribes  should  not 
be  expected  to  negotiate  with  the  States  over  the  application  of  tribal  taxes 
"in  amounts  comparable"  to  state  taxes  assessed  for  comparable  activities. 
The  imposition  of  tribal  taxes  is  best  left  to  the  fiscal  policies  of  the  tribes. 
Moreover,  the  States  may  assert  that  this  section  places  a  cap  on  tribal  taxes 
in  derogation  of  inherent  tribal  tax  sovereignty  recognized  in  Merrion  v. 
Jicarilla  Apache  Tribe.  455  U.S.  130  (1982). 

Section  13(a)  and  (b).  Review  of  Management  Contracts.  These 
subsections  should  clearly  state  that  a  management  contract  is  not  effective 
and  is  void  unless  and  until  approved  by  the  Commission.  Some 
management  contractors  may  take  the  position  that  a  management  contract 
is  effective  when  it  is  signed  by  both  the  Tribe  and  the  contractor  unless  the 
Commission  expressly  disapproves  it  based  on  the  grounds  listed  in  Section 
13(b).  A  management  contractor  should  have  no  federally  protected  right 
in  any  contract  until  the  Commission  expressly  approves  the  contract,  as  in 
the  case  of  contracts  controlled  by  25  U.S.C.  §  81. 

Section  19(c).  Access  to  Information  by  State  and  Tribal  Governments. 
This  subsection  should  include  a  provision  specifically  authorizing  Indian 
tribes  as  government  agencies  to  receive  Criminal  History  Record 
Information. 

Very  truly  yours, 

JICARILLA  APACHE  TRIBE 


Rudy  Velarde 

Chairman,  Jicarilla  Apache  Gaming  Board 
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TESTIMONY  OF  JACOB  VIARRIAL,  GOVERNOR  -  PUEBLO  OF  POJOAQUE 

JULY  25,  1995  HEARING  ON  SENATE  BILL  487  "THE  INDIAN  GAMING 

REGULATORY  ACT  AMENDMENTS  ACT  OF  1995" 


TO  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS: 

On  behalf  of  the  Pueblo  of  Pojoaque,  I  want  to  thank  you  for  conducting  this  second  hearing 
regarding  Senate  Bill  487,  the  Indian  Gaming  Regulatoiy  Act  Amendments  of  199S.  As  you  are 
aware,  prior  to  the  first  hearing  of  June  22,  1995,  a  request  for  additional  hearings  was  made  by 
the  National  Indian  Gaming  Association  on  behalf  of  Tribal  Nations.  This  request  was  made  in 
order  that  Individual  Indian  Gaming  Tribes  have  the  opportunity  to  present  dieir  testimony  at  the 
hearing,  since  tiie  first  hearing  did  not  include  individual  Tribes  on  tiie  witness  list  -  We  appredate 
your  honoring  our  request    It  confirms  our  bdiefdiat  you  sincoety  want  this  process  to  be  fair  to 
Ac  Tribes  and  an  concerned;  dns  is  quite  reficshing,  THANK  YOU  VERY  MUCHI  AMiou^ 
Pojoaque  Pueblo  is  not  one  of  die  Tribes  selected  f<H-  tiie  witness  Est,  I  am  submitting  this  written 
testimony  for  your  review  and  ctmsiderBtion.  Mease  aDow  me  to  pittacc  it  with  a  brief  histoiy  of 
die  existence  of  our  Pueblo. 
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In  1680,  as  a  result  of  the  Pueblo  Revolt,  the  Pueblo  of  Pojoaque  was  rendered  non-«xi8tent  for  30 
years.  In  1710  it  was  revived  again  and  continued  to  exist  until  the  end  of  the  19th  century,  at 
which  lime  once  again  it  ceased  to  exist  In  1932,  after  an  incessant  determination  by  1 4  Tribal 
members  the  Pueblo  of  Pojoaque  was  re-established  and  today  we  still  find  ourselves  piecing 
together  the  fragments  from  the  devastating  destruction  that  resulted  from  the  periods  of  non- 
existence. The  interruptions  on  the  life  of  our  Pueblo  had  a  far  reaching  devastating  affect  that 
caused  us  to  loose  our  religious  heritage,  our  traditional  culture,  our  Indian  dances  and  customs 
and  our  Kiva,  which  is  our  sacred  church.  It  is  important  diat  I  convey  to  you,  in  a  meaningful 
way,  Aat  our  religious  beliefs  and  practices  require  us  to  have  a  proper  place  for  prayer,  this 
proper  place  is  a  Kiva.  However,  because  of  our  financial  constraints  and  our  continued  pressing 
needs,  we  had  been  unable  to  construct  this  sacred  Kiva.  This  resulted  in  a  repression  of  our 
religious  freedom  and  expression  -  to  say  the  least,  diese  six  decades  without  a  Kiva  and  wittiout  a 
full  restoration  of  our  Indian  culture  have  been  very  painful  for  our  people  in  Ihc  Pueblo  of 
Pojoaque. 

The  Pueblo  of  Pojoaque  has  always  made  an  effort  to  use  any  and  all  resources  available  to  us  to 
develop  and  diversify  our  economic  base  in  order  that  we  can  eventually  restore  our  nation,  our 
culture  and  adequately  meet  the  needs  of  our  people.  Wt&t  dus  mind,  we  established  a  few 
business  enterprises  in  our  reservation.  The  revenue  generated  from  these  businesses  helped  us 
provide  for  some  of  our  needs  but  unfortunately,  just  when  we  started  realizing  a  profit  we  were 
affected  by  an  economic  recession  vMch  tfireatened  die  life  of  all  our  businesses  and  inevitably 
the  livelihood  of  our  people.  It  was  during  ttus  str\igg}e  for  survival  that  we  started  our  gaining 
operations  with  papet  pulltabs.  While  the  revenue  generated  fixnn  these  puOtabs  may  have  not 
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been  very  high,  it  was  significant  enough  to  kept  us  from  going  bankrupt.  The  affect  on  the 
Pueblo  would  have  been  devastating  as  we  had  borrowed  approximately  S  million  dollars  to 
establish  our  businesses  and  furthermore,  we  had  collateralized  these  businesses  with  all  tfie  assets 
from  our  Pueblo;  as  you  can  imagine,  the  negative  impact  would  have  been  irreparable  -  but 
thanks  to  our  gaming  operations  we  did  not  have  to  experience  this  tragedy.  Subsequently,  we 
expanded  our  gaming  operations  to  include  other  forms  of  gaming  activities;  I  cannot  stress  enough 
how  the  revenues  from  gaming  have  improved  our  Pueblo.  The  Pueblo  of  Pojoaque  has  made 
great  strides  -  the  revenues  derived  from  our  gaming  operations  have  made  it  possible  for  us  to 
reduce  our  unemployment  rate  down  to  zero;  we  are  providing  comprehensive  benefits  for  our 
tribal  members  and  our  employees;  we  have  instituted  a  variety  of  social  services  including 
programs  for  health,  education,  senior  citizens  and  our  youth.  In  addition,  our  gaming  revenues 
finally  made  it  possible  for  us  to  build  our  Kiva;  as  indicated  above,  this  is  something  our  Tribe 
had  been  waiting  for  and  will  celebrate  with  heartfelt  thanks  and  great  pride  forever  -  regretfiilly, 
many  of  our  elders  have  passed  on;  some  of  them  wishful  and  heart  broken  that  they  did  not  see  a 
streak  of  hope  for  a  Kiva;  others  who  passed  on  having  seen  at  least  the  foundation  for  our  Kiva, 
left  with  peace  and  hope  knowing  tiiat  our  youth  now  will  have  an  opportunity  to  be  raised  in  an 
environment  that  is  marked  by  our  traditioiuil  beliefi  and  practices  -  our  youth  will  also  get  to 
experience  and  leam  our  true  culture  and  be  able  to  practice  our  customs;  this  has  instilled  a  great 
sense  of  pride  and  joy  in  our  youth,  our  elders  and  other  Tribal  members  alike.    It  is  important  to 
note  that  none  of  this  could  be  accomplished  without  our  gaming  revenue  -  to  enumerate  Ifae 
benefits  to  us  from  Indian  Gaming  would  tnily  be  an  understatement;  there  are  some  things  we  just 
can't  attach  dollar  amounts.  Furdiermore,  if  our  gaming  activities  continue  to  generate  fimds  for 
our  Pueblo  we  are  committed  to  developing  a  desperately  needed  community  wastewater  treatment 
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plant  -  this  plant  would  not  only  benefit  Pojoaquc  Tribal  members  but  the  community  as  a  whole 
because  the  water  contamination  problem  in  this  area  is  a  great  health  and  safety  hazard  for 
everyone.  This  venture  would  be  quite  expensive  at  approximately  100  million  dollars;  our  plan 
would  be  to  Aind  this  over  a  ten  year  period.  Because  the  cost  associated  with  a  pTojcct  of  this 
magnitute  is  exhorbitant,  it  is  unlikely  that  it  will  be  accomplished  by  any  other  means  although  the 
need  is  so  great.  As  you  can  see  from  my  testimony,  Pojoaque  Pueblo's  gaming  revenues  are  used 
prudently  and  continue  to  enhance  our  economic  base  which  is  in  accord  with  the  intent  of  the 
Indian  Gaming  Regulatoiy  Act  -  the  benefits  derived  from  our  enhanced  economy  are  not  only 
realized  by  our  Pueblo  but  by  the  entire  community.  However,  as  I  write  this  testimony  capturing 
die  positive  improvements  to  our  Pueblo,  the  many  needed  services  we  now  provide  for  our 
people,  our  goals  and  our  dreams,  all  due  to  gaining  dollars,    I  can't  help  but  feel  a  heavy  heart 
filled  with  pain  and  confusion  wondering  how  much  longer  we  can  count  on  our  gaming  revenue 
as  the  battle  for  our  survival  never  seems  to  have  an  end.  For  several  years  the  Pueblo  of 
Pojoaque  tried  to  negotiate  a  compact  with  the  State  of  New  Mexico  for  class  m  gaming  pursuant 
to  the  Indian  Gaming  Regulatory  Act  Our  efforts  were  to  no  avail.  During  these  years  we  spent  a 
tremendous  amount  of  money  and  time  figjbting  diis  battle;  these  resources  could  have  easily  been 
put  to  better  use  in  our  Pueblo.  Finally,  with  the  election  of  a  new  Governor  for  tiie  State  of  New 
Mexico,  we  recen^  negotiated  and  signed  a  compact  for  Class  in  Gaining  in  the  Pueblo  of 
Pojoaque  (13  other  compacts  with  several  Tribes  were  abo  signed  by  the  governor).  This  was  a 
dream  come  true  since  we  had  not  succeeded  widi  the  former  Governor  after  several  attempts  to 
negotiate.  However  due  to  a  lawsuit  challenging  the  Governor's  authority  to  sign  compacts  and  a 
recent  Supreme  Court  ruling  on  the  issue,  a  dailc  cloud  hangs  over  our  future.  As  you  may  be 
aware,  fbs  Court  ruled  that  the  Governor  of  the  State  of  New  Mexico  overreached  his  authority  by 
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negotiating  and  signing  State-Tribal  compacts  without  legislative  authorization,  thus  disrupting 
legislative  authority.  This  court  ruling  is  contrary  to  established  practice  in  many  states  where 
State-Tribal  compacts  are  negotiated  and  signed  by  the  Goveror  of  the  State  as  required  by  the 
Indian  Gaming  Regulatory  Act.  This  ruling  is  just  another  example  of  the  continued  harrassment, 
abuse  and  injustice  on  Indian  Tribes;  it  takes  us  a  lifetime  to  reach  an  agreement  with  the  State  and 
when  we  do  it  is  challenged  within  3  months  with  a  conclusion  by  the  court  within  5  months,  not 
giving  us  a  chance  to  prove  that  it  will  work  to  everyone's  benefit  -  this  is  quite  unfair,  particularly 
in  light  of  the  fact  that  we  negotitated  in  good  faith  and  relied  on  the  mutual  agreement  with  the 
State.  However,  because  the  Pueblo  of  Pojoaque  has  conducted  its  affairs  in  compliance  with  the 
Indian  Gaming  Regulatory  Act,  operating  our  gaming  operations  in  accordance  with  our 
Tribal/State  compact,  signed  by  the  Department  of  Interior  and  filed  in  the  Federal  Register,  we 
will  continue  our  gaming  business  activities.    However,  although  we  are  within  the  scope  of  the 
law  we  wiD  likely  become  victims  of  this  court  ruling  in  one  way  or  another.  Just  to  mention  at 
least  two  ways  in  which  we  see  ourselves  immediately  negatively  impacted,  the  New  Mexico 
Broadcasters  Association  has  threatened  radio  and  television  stations  with  federal  criminal 
sanctions  for  advertising  Indian  casino  ads;  the  warning  is  "avoid  slots  and  other  messages  that 
suggest  casino  style  gambling"  This  warning  by  the  Broadcasters  Association  is  apparently  based 
on  a  Federal  Law  that,  with  some  exceptions,  makes  it  a  crime  for  TV  and  radio  stations  to 
advertise  games  of  chance.  However,  one  exception  to  this  law  is  ^aaes  that  are  conducted  under 
the  provisions  of  the  Indian  Gaming  Regulatory  Act  calling  for  a  Tribal/State  compact  which  we 
currently  have!  We  have  done  nottiing  to  violate  flie  Act  (IGRA)  or  to  breach  the  provisions  of  our 
compact,  therefore  there  is  no  justifiable  reason  for  our  advertising  efforts  to  be  stifled.  One  odier 
way  we  have  fallen  prey  to  the  i^le  effects  of  diis  ruling  is  by  the  £act  that  device  siqipUers  are 
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beginning  to  withhold  transactions  for  class  m  gaming  devices  apparently  for  fear  of  repercussions 
-  this  negative  effect  is  already  being  felt,  yet  we  have  done  nothing  to  deserve  this.    It  is 
important  to  note  that  we  don't  have  an  alternative  since  our  survival  depends  on  gaming  revenues, 
we  must  stay  in  operation,  we  will  not  halt  our  gaming  business;  to  do  so  would  cause  irreparable 
damage  to  our  Pueblo  and  we  can't  allow  this  to  happen. 

Turning  to  other  matters  on  Indian  Gaming,  I  am  sure  you  are  also  aware  of  the  multitude  of 
attacks  on  Indian  Gaming  by  several  non-indian  parties  with  a  personal  interest  in  capturing  as 
much  of  the  Gaming  market  as  possible  -  this  is  nothing  more  than  fear  of  competition.  It 
becomes  quite  frustrating  to  us  in  Indian  Countiy  when  we  see  that  Indian  Gaming  is  only 
approximately  4%  of  the  Nation's  gaming  industry  and  yet  we  see  such  a  strong  effort  being 
made  to  quash  Indian  Gaming  -  this  is  not  only  greedy,  but  unfair.  Some  of  the  charges  by  the 
opponents  of  Indian  Gaming  have  focused  on  the  perceived  "lack  of  standards  and  regulation"  and 
the  'Vulnerability  of  Indian  Gaming  to  organized  crime".  As  you  are  aware,  an  investigation 
conducted  by  the  Department  of  Justice  revealed  that  the  allegations  concerning  infiltration  of 
organized  crime  are  unfounded  and  imsubstantiated,  but,  nontfaeless,  these  allegations  continue  to 
be  in  the  forefront  of  issues  regarding  Indian  Craming.  With  respect  to  lack  of  Regulation",  I  want 
attempt  to  clarify  this  misconception:  When  the  Pueblo  of  Pojoaque  contemplated  engaging  in 
gaming  activities,  one  of  our  immediate  priorities  was  to  ensure  thai  adequate  and  effective 
regulatory  systems  were  implemented  if  we  were  to  operate  clean  and  honest  gaming  operations; 
Although  we  have  installed  state  of  the  art  regulatory  systems  and  internal  controls  throughout  our 
gaming  operations,  this  will  always  remain  a  priority  to  us.  We  will  continue  to  ensure  that  our 
systems  are  always  updated  and  adhered  to  by  all  our  employees  and  any  violation  of  our 
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regulations  will  not  be  tolerated.  It  is  our  philosophy  that  stringent  enforcement  is  in  our  best 
interest  if  we  are  to  succeed  in  this  business  venture  and  that  our  customers  will  also  be  well 
protected.  We  hired  a  knowledgeable  and  competent  firm  with  over  25  years  experience  in  this 
field  to  design  our  internal  control  systems  recognizing  that  a  properly  installed  internal  control 
system  is  the  backbone  to  a  successfiil  operation  and  is  the  only  viable  means  by  which  we  can 
protect  both  our  gaming  operations  and  the  public  from  any  criminal  elements.  In  the  regulatory 
scheme,  we  have  an  independent  Gaming  Commission  vested  with  the  responsibility  and  authority 
to  oversee  and  regulate  aU  gaming  activities;  we  operate  and  manage  our  gamii^  facility,  there  are 
no  outside  management  firms  under  contract;  we  conduct  annual  audits  performed  by  an 
Independent  Certified  Public  Accounting  Firm.;  wc  conduct  thorough  background  checks  on  our 
employees,  vendors  and  consultants;  we  have  a  strict  separation  of  departmental  functions;  our 
security  and  surveillance  department  is  distinctly  separated  with  no  overlapping  of  responsibilities 
for  better  accountability  and  control;  security  is  provided  24  hours  a  day  inside  and  out  of  our 
facility.  Our  Security  OfScers  are  required  to  go  though  pohce  academy  training  prior  to  being 
licensed.    In  addition,  we  have  implemented  a  variety  of  employee  training  programs;  we  have  an 
aggressive  drug  testing  policy  that  is  enforced  through  strict  disciplinary  action  should  it  become 
necessary.  We  don't  hesitate  to  terminate  employees  when  it  is  warranted  as  we  strongly  believe 
that  a  clear  message  must  be  delivered  thoughout  our  gaming  operations  that  we  do  not  tolerate 
conduct  that  may  hinder  our  ability  to  manage  a  professional  and  clean  operation. 
Members  of  the  Committee,  as  you  can  see  from  the  above  testimony,  the  Pueblo  of  Pojoaque 
rtins  a  professional,  well  regulated  gaming  operation.  Our  Tribe  uses  our  revenues  all  for 
economic  development  purposes  as  mandated  by  the  Indian  Gaming  Regulatory  Act  (IGRA).  We 
have  always  complied  with  the  provisions  of  Igra  and  we  urge  you  to  take  this  into  consideration 
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as  you  deliberate  at  the  hearing  on  Tuesday.  Of  great  importance  to  us  is  that  the  *^cope  of 
Gaming"  not  be  limited  or  restricted  as  this  would  have  a  massive  detrimental  impact  on  the 
Pueblo  of  Pojoaque  because  evcnthough  we  are  making  every  effort  to  diversify  our  economic 
base,  our  sustenance  is  highly  dependent  on  our  gaming  revenues.  We  have  invested  millions  of 
dollars  in  our  gaming  operations  and  we  are  hopefiil  that  we  can  continue  to  improve  and  maintain 
services.  We  ask  for  your  support  as  we  strive  to  provide  the  basic  services  for  our  people  thai 
others  have  enjoyed  for  many  years  and  taken  for  granted.    Thank  you  for  your  support. 

Sincerely, 


Jacob  Viarriai,  Governor 
Pueblo  of  Pojoaque 
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Sen.  John  McCain,  Chaiiman 
Senate  Committee  on  Indian  AiTairs 
1 1 1  Russell  Senate  Building 
Washington,  DC  20S 10 


RE:      Committee  Hearing  on  S.  487,  July  25,  1995 

Hon.  Senator  McCain: 

Please  consider  the  following  an  offer  for  mc  to  present  testimony  at  the  above  mentioned 
hearing. 

As  Chairman  of  the  Red  Lake  Band  of  Chippewa  Indians,  I  would  be  happy  to  make  comments 
fh>m  the  perspective  of  a  leader  of  a  large,  land  based,  rural,  Indian  Reservation,  who  has  seen  the 
benefits  of  IGKA,  and  who  could,  hopefully,  provide  the  Committee  members  valuable  insight  as 
to  how  we  feel  about  the  past  and  future  of  IGRA 

Located  in  rural  northern  Minnesota,  Red  Lake  has  engaged  in  gaming  on  a  limited  basis,  and  can 
offer  a  perspective  shared  by  other  Tribes  who,  because  of  proximity  to  population  centers,  have 
remained  out  of  the  gaming  spotlight,  yet  have  been  able  to  operate  under  the  umbrella  of  IGRA 
to  the  bencfh  of  our  Tribe  and  its  members. 

My  comments  could  address  some  of  the  follov^g: 

-Our  gaming  operations  are  managed  by  Tribal  members  without  outside 
management  or  capital. 

-Employment  from  our  gaming  operations  benefits  Tribal  members  as  well  as 
significant  numbers  of  non-members  who  come  fi'ora  rural  areas  where  economic 
development  is  difficult  at  best 


Red  Lake  Entarprtsee:  Red  I  ake  Sawmill,  Red  Lake  Fishing  Industry, 
Red  Lake  Bingo,  Red  Lake  Builders,  Chippewa  Trading  Post-Red  Lake  &  Ponomah 
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-Proceeds  from  our  gaming  operations  go  to  help  fund  our  nursing  home,  elderly 
nutrition  program,  youth  development  programs,  etc  ,  as  well  as  our  environmental 
efTorU  in  developing  state-of-the-art  solid  waste  technology.  We  do  not  distribute 
profits  directly  to  our  members,  -only  paychecks  to  those  who  work  in  our  gaming. 

-For  Red  1  jike,  gaming  has  done,  in  our  opinion,  exactly  what  IGRA  had  envisioned:  It 
has  spurred  economic  development,  education,  and  provided  valuable  work  experience 
to  many,  -yet  has  provided  personal  financial  fortunes  to  no  one   It  has  provided  slow, 

yet  steady  improvement  for  our  economic  future. 

If  you  feel  that  through  comments  like  these,  and/or  any  other  insight  I  might  be  able  to  provide,  I 
could  be  of  some  assistance  to  the  Committee,  I  would  be  happy  to  travel  to  Washington  to 
participate  in  your  hearing. 

I  thank  you  for  your  time  and  consideration  of  this  offer. 

Sincerely, 


airman 
i  Band  orchippewa  Indians 
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DU  LUTH 

INDIAN  GAMING  LEIGISLATIOH  POSITION  PAPER 

In  1994  the  City  of  Duluth  and  the  Lake  Superior  Chippewa  Fond  du 
Lac  Indians  entered  Into  an  Accord  relating  to  the  Fond  du  Luth 
Casino  in  Downtown  Duluth.   This  Accord  was  necessitated  to  come 
into  compliance  with  the  1988  Indian  Gaming  Regulatory  Act.   The 
Accord  resulted  after  many   ironths  of  negotiations  between  the 
City  and  the  tribe  as  mediatad  by  the  Indian  Gaming  Regulatory 
Commission  in  Washington.   Many  hours  of  negotiations  resulted  in 
an  Accord  which  is  fair  and  equitable  to  both  the  tribe  and  to 
the  City  and  has  allowed  for  significant  financial  benefits  to 
both  parties  while  having  an  entorcfement  mechanism  to  ensure  the 
quality  of  the  gaming  operations  in  the  Downtown  area. 

The  City  of  Duluth  has  reviewed  S.  487,  the  Indian  Gaming 
Regulatory  Act  Amendments  Act  of  1995.   The  City  of  Duluth  has 
concluded  that  these  proposed  amendments,  as  written  will  not 


It  is  important  to  recognize  that  the  City  and  the  Band  have  been 
in  a  successful  partnership  since  1985  and  has  done  so  "without  a 
hint  of  scandal  or  problem"  as  concluded  by  the  Governor  of 
Minnesota  as  well  as  Federal  Authorities.   Thus  legislation  that 
favors  either  side  -  the  City  or  the  Band  -  is  not  a  victory  for 
that  side  as  it  would  send  the  parti»s  back  into  protracted 
litigation,  as  the  original  1988  Act  did.   Simply  put,  the  City 
and  the  Band  have  a  business  deal  that  is  working.   Without  fear 
of  contradiction  we  can  flatly  state  that  our  regulatory 
framework  far  exceeds  any  federal  regulating  framework.   For 
eyample,  we  require  workmen's  compensation,  prohibition  of  high 
school  gamblers  (age  21  required),  public  bidding  for  purchasing 
and  open  meetings  under  the  State  Sunshine  Law. 

The  City  of  Duluth  Implores  the  Senate  Committee  on  Indian 
Affairs  to  keep  the  unique  operation  of  the  Fond  du  Luth  Casino 
in  mind  as  it  undertakes  this  next  stage  in  the  amendment 
process.   We  applaud  the  Committee's  proposed  amendments,  S.487, 
as  written,  and  look  forward  to  working  with  the  Committee  on 
future  deliberations.   Please  feel  free  to  call  upon  us  at  any 
time.   We  believe  we  are  a  unique  example  of  how  a  Band  and  City 
can  and  do  cooperate.   The  City,  through  it's  intergovernmental 
relations  representative,  Ms.  Heidi  Hansen  of  U.S.  Strategies 
Corporation,  will  be  in  contact  with  the  Committee  and  its  staff 
during  these  deliberations." 
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A  Position  Paper  of  the  Narragansett  Indian  Tribe 
Regarding  Indian  Gaming  and  IGRA 

July  24, 1995 


The  Narragansett  Indian  Tribe  of  Rhode  Island,  federally  recognized  arnd 
acknowledged  since  1983,  is  no  different  than  any  other  federally-recognized  Indian 
tribe  so  far  as  the  principle  goals  of  federal  Indian  policy  are  concerned;  namely:   "to 
promote  tribal  economic  development,  tribal  self-sufficiency,  and  strong  tribal 
government."   Unsuccessful  efforts  were  made  in  the  103rd  Congress  to  deprive  us 
of  our  gaming  rights.   Revenues  from  our  plarmed  gaming  facility  offer  our  Tribe 
the  best  opporturuty  at  self-sufficiency.   Without  such  revenues,  this  Tribe  will 
temain  dependent  on  the  federal  government.  This  need  not  be  the  case.  The  Tribe 
respectfully  requests  that  the  Comnuttee  agciin  reject  any  effort  to  deprive  the 
Narragansett  Tribe,  or  any  other  federally-recogiuzed  tribe,  of  our  righte  under  IGRA 
either  in  the  form  of  amendments  to  S.487,  or  to  any  other  federal  statute. 

The  Tribe  has  endorsed  S.487,  the  Indian  Gaming  Regulatory  Act 
Amendments  of  1995,  as  striking  a  good  balance  between  the  sovereign  rights  of 
Indian  tribes  and  the  legitimate  concenis  of  the  federal  government  and  the  States 
to  erasure  that  Indian  gaming  is  properly  operated  and  to  ensure  the  health  and 
safety  of  the  general  public.   We  attach  testimony  of  the  Tribe's  First  Councilman 
who  was  invited  by  Chairman  McCain  to  express  the  Tribe's  views  on  this 
legislation. 

We  are  attempting  to  work  out  our  differences  with  the  current  governor 
who  has  challenged  not  the  Tribe's  authority,  but  the  authority  of  the  former 
governor  to  bind  the  State  to  the  compact.  Just  as  we  turned  around  the  former 
governor  who  opposed  us,  and  negotiated  a  fair  compact,  we  hope  to  reach 
agreement  with  the  new  governor.   Our  efforts  will  be  in  vain,  however,  if  Congress 
deprives  us  of  our  right  to  game  under  IGRA.   We  also  enclose  an  update  of  our 
efforts. 

We  thank  the  Committee  for  its  continuing  commitment  to  further  the 
govemment-to-government  relationship  between  Indian  tribes  and  the  United 
States. 

Sincerely, 


^///U^ 


Wilcox,  Medicine  Man 
Enclosures 
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A  Brief  History  of  The  Narragansett  Indian  Tribe's  Efforts 

to  Establish  Gaming  on  its  Trust  Lands 

Piirsuant  to  IGRA 

July  24, 1995 


Litigation 

•  1991  - 1992.  After  more  than  a  year  of  negotiations  with  the  staff  of 
Rhode  Island  Governor  Bruce  Simdlun,  seeking  to  work  out  an  acceptable 
arrangement  for  the  Tribe's  operation  of  an  Indian  bingo  hall  on  our  Reservation 
hear  Charlestown,  the  Tribe  notified  Governor  Sundlun  on  July  14,  1992,  of  its 
desire  to  negotiate  a  Class  HI  Compact  in  accordance  with  IGRA.  The  Governor 
immediately  sued  the  Tribe  challenging  our  right  to  conduct  gaming  under  IGRA. 

•  1993  - 1994.  In  March,  1993,  the  U.S.  District  Court  upheld  our  right  to 
conduct  gaming  imder  IGRA  and  ordered  the  State  to  negotiate  a  Compact  under 
IGRA.  The  State  appealed.  In  March,  1994,  the  U.S.  First  Circuit  affirmed  the 
District  Court's  decision  and  again  ordered  the  State  to  negotiate  a  Compact.  The 
State,  through  its  Attorney  General,  petitioned  the  U.S.  Supreme  Court  to  reverse 
the  First  Circuit's  decision.   The  State's  petition  was  denied  by  the  Supreme  Court. 

•  July,  1994  -  December,  1994.      In  light  of:  1)  the  federal  court  decisions  in 
favor  of  the  Tribe;  2)  the  refusal  of  the  Senate  Indian  Affairs  Committee  to  include 
"Settlement  Act"  language  in  S.2230;  the  State's  potential  loss  of  the  RI  gaming 
market  to  neighboring  Connecticut  and  Massachusetts,  Governor  Sundlun  reversed 
his  long  standing  position  and  directed  his  staff  to  negotiate  with  the  Tribe.  On 
August,  29,  1994,  the  Governor  signed  the  Tribal-State  Compact  and  on  December  5, 
1994,  the  Secretary  of  the  Interior  approved  the  Compact. 

•  December,  W94  -  June,  1995     Unwilling  for  the  Tribe  to  operate  gaming  as 
the  courts  had  ruled  it  could,  individual  State  legislators  and  the  State  Attorney 
General  brought  suit  against  the  former  governor  and  the  Tribe  in  State  court 
challenging  the  authority  of  the  governor  to  bind  the  State  to  the  Compact. 
Governor  Sundlun  removed  the  case  to  the  U.S.  District  Court.   Soon  after  his 
inauguration,  Governor  Almond  joined  the  State's  litigation  to  try  to  prevent 
implementation  of  the  Compact. 
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•   April,  1995  The  U.S.  District  Court  certified  to  the  State  Supreme 

Court  the  question  of  the  Governor's  authority  to  bind  the  State.   The  issue  will  be 
decided  probably  in  the  fall.   If  the  Rhode  Island  governor's  authority  is  invalidated, 
the  Tribe  is  likely  to   face  more  litigation  with  the  State  over  whether  the  State  can 
be  sued  for  bad  faith  negotiations  and  non-compliance  with  IGRA.   We  also  face  the 
very  real  threat  that  State  officials  and  Rhode  Island  federal  legislators  may  attempt 
to  exclude  the  Tribe  from  IGRA  altogether. 

Meetings  with  the  Governor  and  Town  of  Charlestown 

The  Tribe  has  sought  to  work  out  an  acceptable  arrangement  between  the 
Tribe  and  the  State  on  matters  of  mutual  concern.   The  Tribe  has  taken  the  initiative 
and  met  with  RI  Governor  Almond  on  March  23  and  June  1,  1995,  to  resolve  the 
outstanding  issues  and  dismiss  the  present  litigation.   Governor  Almond  requested 
that  the  Tribe  meet  with  the  Tov^m  of  Charlestown  to  discuss  issues  of  mutual 
concern.   Again  the  Tribe  has  taken  the  initiative.  The  Tribal  Council  has  met  vdth 
the  Town  Council  on  June  9,  June  22  and  July  18, 1995,  to  reach  consensus.  The 
Tribe  and  Town  Councils  have  agreed  to  further  meetings  designed  to  achieve 
agreement. 

Why  We  Need  Your  Assistance 

While  the  First  Circuit  decision  was  pending  last  year,  the  Rhode  Island 
congressional  delegation,  joined  by  the  Governor,  testified  before  the  Senate  Indian 
Affairs  Committee,  seeking  to  add  Narragansett-specific  or  "Settlement  Act  Tribe"- 
specific  language  to  the  IGRA  amendments  bill  (S.2230).   Similar  efforts  were 
attempted  in  the  House  to  add  a  harmful  amendment  to  H.R.  4709  (a  bill  making 
technical  corrections  to  Indian  legislation).  Congressmen  George  Miller  refused  to  so 
amend  the  bill.   Such  language  would  have  deprived  this  Tribe  and  other  New 
England  "Settlement  Act"  tribes  of  the  right  to  pursue  gaming  like  other,  federally- 
recognized  tribes  throughout  the  country. 

We  have  reason  to  be  greatly  concerned  that  efforts  will  be  made  in  the  104th 
Congress  to  either  amend  S.487,  or  introduce  separate  legislation  which  would 
deprive  the  Tribe  of  its  hard-won  gaming  rights. 

The  Committee  should  know  that  Rhode  Island  is  a  gaming  State  with  such 
games  as  the  State  lottery.  Lotto,  Powerball,  Keno,  video  slot  machines,  puUtabs, 
horse  and  jai  alai  and  dog  racing,  parimutual  wagering.  In  FY1993,  $279  million 
dollars  was  wagered  in  Rhode  Island  on  such  games.  There  is  nothing  in  Rhode 
Island's  public  policy  that  frowns  on  gaming  per  se.  It  is  obvious  that  the  fear  of 
competition  for  gaming  revenues  plays  a  greater  role  than  opposition  to  gaming  in 
principle. 
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As  a  sovereign  tribal  government,  pursuant  to  IGRA  and  the  federal  court 
decisions  which  have  interpreted  the  Act  as  to  our  Tribe,  we  have  the  right  to 
pursue  gaming  on  our  trust  lands  to  raise  revenues  for  our  tribal  governmental 
needs,  to  provide  jobs  for  our  members  and  thereby  improve  their  standard  of 
living.   Do  not  allow  those,  who  would  set  us  apart  from  all  other  federally- 
recognized  Indian  tribes,  to  succeed. 
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STATEMENT  OF  THE  NARRAGANSETT  INDIAN  TRIBE 

REGARDING  S.  487, 

THE  INDIAN  GAMING  REGULATORY  ACT 

AMENDMENTS  ACT  OF  1995 

SUBMITTED  TO  THE  SENATE  INDIAN  AFFAIRS  COMMITTEE 

AND 

HOUSE  NATIVE  AMERICAN  AND  INSULAR  AFFAIRS  SUBCOMMITTEE 

June  26, 1995 

The  Narragansett  Indian  Tribe  wovild  like  to  diank  Chairman  McCain  for 
inviting  us  to  submit  written  testimony  on  S.  487,  tfie  Indian  Gaming  Regulatory 
Act  Amendments  Act  of  1995.  The  Tribe  wishes  to  express  its  support  for  S.  487.  On 
May  4, 1994,  the  Tribal  Coimdl  adopted  the  attached  resolution,  endorsing  tiie  bill  as 
a  good  balance  between  the  need  for  federal  regulation  of  Indian  gaming,  and  tribal 
sovereignty  and  autonomy.  We  express  our  thanks  to  Chairman  McCain  and  Vice- 
Chairman  Inouye,  as  well  as  odier  members  of  the  Senate  Indian  Affairs 
Committee,  for  your  leadership  on  the  issue  of  Indian  gaming,  one  of  the  most 
significant  issues  fadng  Indian  coimtry  today. 

With  respect  to  S.  487,  the  Tribe's  primary  concem  is  that  the  bill,  and  any 
amer.dments  to  IGRA,  not  exclude  any  tribe  from  this  national  legislation  which  is 
intended  to  provide  economic  opportunity  throughout  Indian  country,  and  in 
partioilar,  not  contain  any  language  treating  "Settiement  Act"  tribes  differently  than 

other  tribes. 

As  the  Committee  may  recall,  during  the  103rd  Congress,  some  congressional 
members  from  New  England  states  advanced  the  position  that  "Settlement  Act 
tribes '  -  such  as  those  in  Maine,  Rhode  Island  and  Massachusetts  which  had  settled 
aboriginal  land  claims  and  acqiiired  land  under  Settlement  Acts  -  were  barred  from 
the  benefits  of  IGRA.  These  members,  specifically  the  Rhode  Island  delegation, 
soughr  an  amendment  to  the  Act  to  make  this  point.  The  Committee  did  not 
include  such  an  amendment  in  5.  2230  and  we  thiiJc  wisely  so.  As  we  stressed  to 
the  Indian  Affairs  Committee  at  the  hearing  on  S.  2230  last  July,  the  federal  courts, 
including  the  U.S.  Supreme  Court,  confirmed  that  the  Narragansett  Tribe,  one  of 
the  "Settlement  Act"  tribes,  qualifies  to  conduct  gaming  under  IGRA.   We  strongly 
oppose  any  effort  to  exclude  "Settiement  .\v"  tribes  from  the  benefits  of  IGRA. 

With  respect  to  specific  provisions  of  5.  487,  the  Tribe  wishes  to  note  our 
support  for  several  particular  sections  of  the  new  bill,  as  revised  since  the 
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amendment  in  the  nature  of  a  substitute  was  ciroilated  last  year.  We  support  the 
provisions  of  Section  9  regarding  the  establishment  of  minimum  federal  standards 
which  take  into  account  such  important  principles  as  the  "inherent  sovereign  right 
of  Indian  tribes  to  regulate  their  own  affairs"  and  the  "unique  nature  of  tribal 
gaming  as  compared  to  non-Indian  commercial"  gaming.   Minimum  standards  are 
an  important  component  of  our  Tribal-State  Compact.  The  Committee  may  be 
interested  to  know  that  as  for  the  standards  of  operation  governing  games  of  chance 
in  our  compact,  the  Tribe  and  the  State  required  that  such  standards  must  be  as 
comprehensive  as  those  required  by  the  State  of  Nevada. 

We  also  support  the  provisior\s  of  Section  12  providing  for  Secretarial 
involvement  in  the  selection  and  issuance  of  a  contact  in  cases  where  a  tribe  and 
state  are  unable  to  negotiate  a  compact,  or  where  the  state  refuses  to  commence 
compact  negotiations.  We  also  support  the  provision  of  Section  19  which  would 
eliminate  the  requirement  under  current  law  that  the  governor  of  a  state  concur  in 
a  decision  by  the  Secretary  to  acquire  trust  lands  for  gaming  purposes. 

We  appreciate  that  the  Committee  has  revised  the  portions  of  the  bill 
conceming  the  new  Federal  Indian  Gaming  Regulatory  Commission  which  would 
be  established  under, the  Act  to  maintain  the  current  status  of  requiring  that  at  least 
two  of  the  three  members  of  the  Commission  be  members  of  federally  recognized 
tribes.  We  also  believe  that,  in  the  interest  of  maintaining  continuity  on  the 
Commission,  airrent  Commissioners  should  be  allowed  to  serve  out  their  term  of 
office.  Finally,  since  tribal  sovereignty  is  a  principle  on  which  we  must  not  and  will 
not  compromise,  we  appreciate  that  ihe  Amendments  Act's  statement  of  purpose  in 
Section  3  would  declare  that  Indian  tribes  have  the  rig^t  to  conduct  gaming 
activities  on  Indian  lands  in  conformance  with  the  Cajazon  decision. 

Last  summer,  I  had  the  honor  to  testify  before  the  Senate  Indian  Affairs 
Committee  regarding  S.  2230  and  spoke  specifically  of  the  Committee's  assistance  in 
helping  this  Tribe  have  further  talks  with  then-Governor  Sundlun  to  discuss  a 
tribal-state  compact.  Since  that  hearing,  the  Tribe  and  Governor  Sundlun  signed  a 
compact  which  has  been  acproved  by  Secretary  Babbitt.  However,  the  State  Attorney 
General  and  new  Governor,  Lincoln  Almond,  have  challenged  the  compact's 
validity,  questioning  not  the  Tribe's  authority,  but  the  authority  of  the  Governor  to 
bind  the  State  to  the  compact  without  the  approval  of  the  State  legislature. 
Although  the  litigation  is  in  federal  court,  the  State  was  able  to  certify  the  issue  of 
the  Governor's  authority  to  the  Rhode  Island  Supreme  Court.   We  filed  filed  our 
brief  with  the  Rhode  Islar.d  Supreme  Court  defending  the  Governor's  authority  to 
compact.   A  decision  is  due  tliis  fall.  In  the  interim,  the  Tribe  has  had  two 
productive  meetings  with  Governor  Almond  to  discuss  all  matters  of  mutual 
concern  between  the  parties  and  the  Tribe  is  working  to  address  these  concerns. 

Chairman  McCain,  in  your  most  recent  letter  to  us  of  May  22,  attached,  you 
stated  that  you  would  oppose  "tribal  specific"  amendments  to  IGR.\  and  for  that  we 
are  most  appreciative.   We  hope,  however,  that  you  and  the  Committee  will  also 
oppose  any  "Settlement  Act  specific '  bills  which  would  create  a  new  class  of  Indian 
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tribes  in  this  country  —  a  class  federally  recogrized  but  denied  the  opportunity  to 
hind  essential  tribal  governmental  programs  '.vith  revenues  generated  direcdy  by 
the  Tribe  and  its  members,  and  forced,  by  necessity,  to  remain  deper.dent  upon 
limited  (and  shrinking)  federal  appropriatior^s. 

Mr.  Qiairman,  I  would  like  to  report  to  you  that  our  non-gaming  efforts  at 
economic  self-suffidency  are  succeeding,  but  they  are  not.  We  are  not  a  resource- 
rich  tribe.   We  have  no  timber,  no  fishing,  no  coal  or  other  minerals  to  mine. 
Efforts  at  hydro-electridty,  economic  development  zones  and  other  business 
ventures  have  not  become  a  reality  on  our  small  reservation.  What  we  do  have  in 
New  England  is  an  abundance  of  people  and  our  location  is  well-suited  for  tourism. 
All  things  being  coi^idered,  gaming  offers  our  Tribe  the  best  opportunity  at 
economic  self-suffidency. 

We  would  like  to  eventually  have  a  sustainable  revenue  source  other  than 
gaming,  but  we  can  begin  gaming  now  and  one  day  invest  in  other  business 
opportunities  for  oxir  members.  The  question  is  whether  we  will  ever  be  given  tiie 
chance.  The  FY  1996  Interior  and  Related  Agendes  Appropriations  bill,  like  so 
many  other  appropriations  for  Indian  tribes  before  it,  is  inadequate  to  meet  our 
needs.  If  tribes  such  as  the  Narragansett  Tribe  are  denied  the  benefits  of  IGRA,  and  if 
Congress  carries  through  on  down-sizing  the  U.S.  government  and  federal 
appropriations  for  Indian  tribes.  Congress  will  truly  have  failed  Indian  people.  The 
truth  of  the  matter  is  that  gaming  offers  us  a  shot  at  economic  self-suffidency;  while 
some  may  say  that  there  are  alternatives,  we  haven't  seen  any  real  ones  yet 

Until  such  time  as  Congress  can  come  up  with  a  viable  and  stistainable  plan, 
other  than  Indian  gaming,  to  ensxxre  that  tribes  have  the  necessary  resources  to 
provide  for  their  members,  Indian  gaming  is  the  only  way  for  some  tribes,  induding 
us,  to  achieve  economic  self-suffidency  and  it  must  be  protected.  While  States  and 
the  non-Indian  gaming  industry  can  put  forth  a  variety  of  objections  to  Indian 
gaming,  the  objection  we  perceive  the  strongest  is  their  resistance  to  economic 
competition.  Congress  has  a  commitment,  a  sacred  trust  responsibility.'  toward 
Indian  people.  It  is  counter-productive  for  Congress  to  diminish  the  govemment- 
to-govemment  relationship  which  Indian  tribes  have  worked  so  hard  to  establish. 
Revenues  from  Indian  gaming  will  help  us  build  a  strong  tribal  government  capable 
of  providing  jobs  and  needed  services  for  our  members  as  well  as  ber.efitting  the 
local  community  from  the  appredable  economic  spin-offs  from  Indiari  gaming. 
This  is  the  promise  of  Indian  gaming. 

Thank  you  for  allo^ving  us  the  opportunity  to  share  our  views  on  this 
important  subject. 

Sincereiv, 


Clattnew  Thomas,  First  Councilman 
Narrasansett  Indian  Tribe 
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^a.     rr.  os.n^.ns 

Re:     SwpTOTt  for  S.  437 

WHEREAS,  The  Natragansett  Indian  Tribe  is  a  Federallf  Recognized  and  Acknowledged 
Tribe;  and 

WHEREAS,  Pursuant  to  die  Tribe's  Constitution  and  Bylaws,  the  Chief  Sachem  and 
Tribal  Council  are  tiie  governing  body  of  the  Tribe;  and 

WHEREAS,  The  Tribal  Government  has  been  authorized  and  empowered  by  the  Tribal 
Assembly  to  pursue  gaming  on  behalf  of  die  Narragansett  IWbe  as  a  means 
of  promoting  Tribal  economic  devebpment,  self-sufficiency  and  a  stroi^ 
Tribal  government;  and 

WHEREAS,  Since  1991,  ttie  Tribal  Government  has  worked  to  establish  a  Tribal  gaming 

facility  on  the  Reservation  in  accordance  with  the  Indian  Gamir^  Regulatory 
Act  (IGRA)  and  has  been  met  widi  resistance  by  the  State;  and 

WHEREAS,  After  almost  diree  years  of  litigation  with  die  State,  the  Federal  Courts  held 
in  favor  of  the.  Tribe,  vindicating  our  a^t  to  establish  a  gaming  facility  on 
our  Reservation  in  accordance  with  IGRA;  and 

WHEREAS,  The  Senate  Indian  Affairs  Committee  took  an  active  interest  in  bringing  the 
Tribe  and  the  State  of  Rhode  Island  together  to  work  through  our  differences; 

and 

WHEREAS,  Following  hearings  by  the  Senate  Indian  Affairs  Cotrurittee  in  May  and  July, 
1994,  at  which  representatives  of  the  State  of  Rhode  Island  and  the  Tribe 
were  permitted  to  testify ,''the  Governor  met  with  the  Trie  and  agreed  to 
discoss  a  Tribal-State  Compact;  and 

WHEREAS,  Tae  Tribe  thereafter  concluded  a  Tribal-State  Compact  with  the  Governor  on 
August  29,  1994,  which  was  approved  by  the  Secretary  of  the  Interior  on 
December  5, 1994;  and 

WHEREAS,  Pr.e  Tribe  desires  to  move  forvard  with  its  plans  to  establish  a  gamino-  facility 
on  its  Reservation  and  imcrove  the  lives  of  its  members;  and 
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WHEREAS,  The  Tribe  has  followed  with  great  interest  the  debate  now  in  Congress  over 
the  hiture  of  Indian  gaining  and  the  future  of  the  IGRA  itself;  and 

WHEREAS,  The  Tribe  was  impressed  by  the  willingness  of  the  Senate  Indian  Committee, 
its  Chairman  and  Vice-Chairman  to  listen  to  the  concerr^s  of  Indian  tribes 
regarding  the  content  of  various  Indian  gaining  bills;  and 

WHEREAS,  One  of  the  bills  pending  in  Congress  is  S.  487,  introduced  by  Chairman 
McCain  and  Vice-Chairman  Inouye,  arid 

WHEREAS,  Chairman  McCain  is  well  kru3wn  as  a  supporter  of  tribal  sovereignty  and  has 
the  best  interest  of  Indian  tribes  in  mind  with  S.  487,  which,  throu^ 
minimum  federal  standards,  the  establishment  of  procedures  to  obtain  a 
Compact  shoxild  fee  State  feiil  to  reach  agreement  with  a  tnbe,  and  dirougji 
oliier  provisions,  respects  tribal  sovereignty,  and  will  promote  reasoned 
discussion  between  tribes  and  States  as  to  die  future  of  Indian  gaming;  and 

WHEREAS,  We  understand  that  S.  487  will  be  the  subject  of  future  hearings  and  will 
likely  undergo  amendment; 

NOW  THEREFORE  BE  IT  RESOLVED,  That  tfie  Narragansett  Indian  Tribe  does  hereby 
generally  endorse  S.  487  as  a  bill  vdiidi  genuinely  balances  the  dual  needs  of  minimum 
federal  regulation  in  tfie  area  of  gaming  witfi  tribal  sovereignty  and  autonomy;  and 

BE  IT  FURTHER  RESOLVED,  That  the  Narragansett  Indian  Tribe  does  hereby  commend 
the  Senate  Indian  Affairs,  its  Chairman  and  Vice-Chaiiman,  for  tiieir  commitment  to 
•  Indiari  tribes,  tribal  sovereignty  and  the  govemment-to-govemment  relationship  which 
exists  bet;veen  the  United  States  and  all  Indian  tribes;  and 

BE  rr  FURTHER  RESOLVED,  That  the  Tribal  Council  does  hereby  recommit  itself  to 
ensuring  that  the  Narragansett  Vidian  Tribe  remain  eligTole  for  the  benefits  and 
responsibilities  imposed  upon  all  tribes  by  ICRA  by  taking  our  message  directly  to 
Congress. 

CERTTFTCATTON 

I,  the  Undersigned  hereby  certify  that  the  above  resolution  was  adopted  by  a  majority  of 
the  Tribal  Council,  present  in  quorumr'and  is  a  trae  and  accorate  account  of  the 
happenings  at  the  duly  called  Tribal  Council  meeting  of  May  4, 1995. 


■cHribzI  ^ecrztzn:  CKhm-^schtnT/^trst  (Caunrilrnan 
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Bnitol  States  Senate 

COMMITTEE  ON  INDIAN  AFFAIRS 
WASHINGTON.  DC  20S10-S4«) 

Nay  22,  1995 


Mr.  Matthew  Thomas,  First  Councilman 

Rarragansett  Indian  Tribe 

P.O.  Box  268 

Charlestown,  Rhode  Island   02B13 

Dear  Mr.  Thomas: 

Thank  you  for  providing  my  office  with  the  materials 
relating  to  the  Narragansett  Indian  tribe  an^  their  efforts  to 
engage  in  Class  III  gaming.   I  am  not  sure  bow  my  position 
relating  to  Class  III  gaming  by  the  Narragansett  Indian  tribe  has 
been  relayed  to  -you  but  let  rae  clarify: 

•  It  is  my  view  that  the  Ncurragansett  tribe  has 
a  valid  signed  compact  for  Class  III  gaming  with 
the  State  of  Rhode  Island. 

•  If  the  challenge  to  the  Governor's  authority 
to  sign  the  compact  is  upheld,  that  is  entirely  a 
matter  of  state  law. 

•  If  the  Rhode  Island  delegation  chooses  to 
introduce  legislation  amending  the  Settlement  Act, 
that  is  their  prerogative. 

•  Such  legislation,  if  introduced,  will  be 
subject  to  the  same  legislative,  process  as  any 
other  bill  in  the  Congress  including  iiearings  and 
opportunity  for  a  debate  and  discussion, 

•  I  will  oppose  any  such  tribal  specific 
amendment  to  the  Indian  Gaming  Regulatory  Act. 

I  hope  this  clarifies  my  position  on  this  matter. 

Sincerely, 

ohn  McCain 
Chairman 
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Rhode  Island 

Lottery  sales  double  in  the  Ocean  State,  but 
only  because  of  the  introduction  of  video 

lottery  terminals 

The  Rhode  Island  Lottery  enjoyed 
instant  success  with  its  new  offerings  p^ 
in  FY  1993,  "fast-draw"  kcno  and  video 
lottery  terminals.  These  games  were  the 
primary  reason  for  a  1 13%  increase  in 
total  sales  over  FY  1 992.  And,  if  the  figures  reported  for 
VLT  sales  truly  represented  the  amount  of  play  (includ- 
ing credits  replayed),  VLT  sales  would  be  in  the  $160 
million  range. 

The  pahmumel  industry  did  not  share  in  the  lot- 
tery's success,  however.  Each  segment  (horse  simul- 
BjninWR^^^SVfffl^HI     casting,  live 
^J2o«ofdoua^^^^|     greyhound  and  jai 
alai)  was  down  at 
■Ieast22%inl993. 
The  success  of  the 
Foxwoods  casino  in 
neighboring  Con- 
necticut  (which  also 
offers  simulcasting), 
the  expansion  of 
Figures  mivDoi  add  up  due  to  ttMadist.      simulcasting  in 
Massachusetts,  and  the  availability  of  keno  and  VLTs 
on-site  at  the  panmutuel  facilities  all  took  their  toll. 

Meanwhile,  the  state  is  embroiled  in  a  legal  battle 
with  the  Narragansett  Indians,  who  wish  to  open  a 
Class  in  casino  to  compete  with  Connecticut's  Fox- 
woods  casino. 


John  P.  HawUra,  dractor 
Rhod*  liUnd  Urttwy 
1425  Pontlac  Avanu* 
Cnnston,  RJL  02SSO 
(4011 463-6S00 
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Untted  South  and  Eastern  Tribes,  inc 

711Stewarts  Feny  Pike  •  Suite  100  •  Nashville.  TN  37214 
Telephone:  (615)  872-7900  •  Fax:  (615)  872-7417 


STATEMEKT  OF  JAUES  SAPPIER 

EXECUTIVE  DIRECTOR,   UNITED  SOUTH  AKD  EASTERN  TRIBES 

BEFORE   THE   SENATE   INDIAN  AFFAIRS  COMMITTEE 

MAY  17,  1994 


Chairman  Inouye,  Vice  Chairman  McCain  and  distinguished 
members  of  the  Senate  Indian  Affairs  Committee,  my  name  is  Jim 
Sappier,  I-  am  the  former  Governor  of  the  Penobscot  Nation  2md 
current  Executive  Director  of  nSET  (United  South  and  Eastern 
Tribes)  ,  a  Council  of  Governments  whose  22  tribal  members  eure 
located  from  Maine  to  Florida  to  Texas,  all  along  the  Eastern 
seaboard  to  the  Gulf  of  Mexico.   I  appreciate  the  opportunity  to  * 
be  here  today  to  represent  their  views.  Too  often.  Congress  does 
not  take  our  views  into  account  when  formulating  Indian  policy.   I 
am  accompanied  by  Charles  A.  Hobbs  and  Thomas  N.  Tureen,  attorneys 
representing  the  Narragan.sett  Tribe  and  Passamaquoddy  Tribes 
respectively.   Mr.  Hobbs  handled  the  recent  Neunragansett  cases, 
and  Mr.  Tureen  handled  the  New  England  tribes'  land  claims. 

I  would  like  to  add  that  my  statement  has  the  express  support 
and  endorsement  of  the  following  USET  tribes:  the  Narragansett 
Indian  Tribe  of  Rhode  Island,  the  Passamaquoddy  Tribes  (Indian 
Township  eind  Pleassint  Point  Reservations)  ,  the  Penobscot  Nation, 
the  Aroostook  Band  of  Mic  Mac  Indians,  the  Houlton  Band' of 
Maliseet  Indians  all  of  Maine,  and  the  Wampanoag  Tribal  Council  of 
Gay  Head  of  Massachusetts. 

Fairness  and  Equal  Treatment 

The  position  I  will  articulate  or.  behalf  of  USET  today  is 
well  known  to  the  members  of  this  Conmittee.   Since  your 
inception,  you  have  fought  for  the  fair  and  equal  treatr-ent  of  all 
tribes.   As  recently  as  April  14,  1994,  the  Ranking  Member  and 
Chairman  of  this  Committee  again  articulated  this  position  with 
their  introduction  and  cosponsorship  of  S.  2017  which  prohibits 
the  Interior  Department  from  discriminating  among  federally 
recognized  tribes  by  diminishing  the  privileges  and  immunities  of 
Indian  tribes  relative  to  other  federally  recognized  Indian 
tribes.   Senator  McCain,  in  your  introductory  statement,  you  said: 

I  believe  the  Federal  Indian  law  and  policy  clearly 
supports  the  view  that  tribes  that  have  been  recognized 
by  the  Federal  Government  stctnd  on  equal  footing  to  each 
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other.  That  is,  each  federally  recognized  Indian  tribe" 
has  the  same  governmental  status  as  other  federally 
recognized  tribes  by  virtue  of  their  status  as  Indiaui 
tribes  with  a  government  -to- go vemmpn  t  relationship  with 
the  United  States.  Each  federally  recognized  tribe  is 
entitled  to  the  same  privileges  and  immunities  as  other 
federally  recognized  tribes  and  have  the  right  to 
exercise  the  same  inherent  and  delegated  authorities. 

On  the  date  that  S.  2017  was  introduced,  Congressman  Bill 
Richardson,  the  Chairman  of  the  House  Native  American  Affairs 
Subcommittee  introduced  companion  legislation.   In  his 
introductory  remarks,  he  stated: 

The  Congress  has  never  actaowledged  distinctions  in  or 
classifications  of  inherent  sovereignty  possessed  by 
federally  recognized  Indian  tribes.  Tribal  sovereignty 
■  must  be  preserved  and  protected  by  the  executive  branch 
£uid  not  limited  or  divided  into  levels  which  are 
measured  by  the  Bureau  of  Indian  Affairs  and  the 
Department  of  the  Interior. 

Congressman  Richeurdson '  s  introductory  statement  then  goes  on 
to  coxnpeire  a  policy  that  would  m2ike  distinctions  between  tribes  as 
revisiting  the  darkest  period  of  federal  Indian  policy  by 
terminating  tribal  sovereign  authority. 

Senators,  the  members  of  USET  thoroughly  agree  with  these 
statements.   You  are  correct;  there  should  not  be  distinctions 
drawn  between  the  rights  of  tribes.   If  you  feel  this  way,  you 
must  oppose  the  recommendations  coming  out  of  Rhode  Island  which 
would  do  precisely  what  S.  2017  seeks  to  rectify,  i.e.,  create 
distinctions  between  so  called  Settlement  Act  tribes  and  the  other 
tribes  of  this  country. 

The  Indian  Gaming  Regulatory  Act  defines  Indian  tribe  as : 

any  Indian  tribe,  band,  nation  or  other  organized 
group  or  community  of  Indians  which  - 

a)  is  recognized  as  eligible  by  the  Secretary  for  the 
special  programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their  status  as 
Indians ,  and 

b)  is  recognized  as  possessing  powers  of  self- 
government,  (emph.  added) 

Clearly,  the  federally  recognized  tribes  of  Maine, 
Massachusetts  cmd  Rhode  Island, fit  this  definition. 

The  Indian  Gaming  Regulatory  Act  applies  in  a  like  manner  to 
all  tribes,  including  those  from  New  Englauid,  and  it  should  stay 
that  way. 
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The  federal  courts,  in  S£a£e_af-_Bti2da_Isiaiid.ji!.._Haxi:aaanssiLt 
Tribe,  did  an  objective  analysis  of  the  Tribe's  powers,  and  foiind 
that  they  met  the  requirements  of  IGRA;  therefore  the  tribe  was 
held  to  be  entitled  to  the  benefits  of  IGRA.   This  placed  the 
Tribe  on  an  equal  footing  with  the  other  tribes,  for  the  limited 
purpose  of  gaming.   It  may  well  be  that  in  1988  some  parties 
aasumad,  in  good  faith,  that  IGRA  would  not  apply  to  the 
Narragansett  trust  lands,  because  it  was  eissumed  that  the  State, 
and  not  the  Tribe,  had  jurisdiction  on  those  lands.  The  courts, 
however,  have  said  that  this  assumption  is  incorrect,  because  the 
Tribe  retained  its  inherent  sovereign  authority. 

Congress  cannot  overrule  this  decision  without  being  accused 
of  discrimination  and  unfairness  amd  relegation  of  the 
Narragansett  Tribe,  and  other  tribes  similarly  situated,  to  second 
class  status.   The  Sundlun  amendment  should  be  rejected. 

IGRA  is  one  of  the  most  important  federal  Indian  statutes 
since  the  Indian  Trade  and  Nonintercourse  Act  of  1790.  Where  the 
Nonintercourse  Act  provided  the  basis  for  the  trust  relationship 
between  the  federal  government  and  Indian  tribes,  IGRA  has  made  it 
possible  for  many  tribes,  for  the  first  time  in  the  history  of  the 
country,  to  be  economically  self-sufficient.   As  your  Committee 
has  recognized,  the  economic  benefits  of  gaming  under  IGRA  "often 
means  the  difference  between  am.  adequate  governmental  pyograun  and 
a  skeletal  program  that  is  totally  dependent  on  Federal  funding." 

The  New  England  tribes  need  the  benefits  of  IGRA  every  bit  as 
much,  if  not  more,  than  tribes  in  other  parts  of  the  country,  in 
that  they  had  been  denied  federal  Indian  rights  and  protections 
from  the  earliest  days  of  white  government.  Without  the 
protection  of  the  Nonintercourse  Act  or  the  trust  responsibility 
that  goes  with  it,  tribal  lauids  were  taken  in  illegal 
transactions,  and  they  were  left  to  fend  for  themselves.   As 
recently  as  thirty  years  ago,  for  example,  the  Passamaquoddy 
Indians,  as  wards  of  the  State  of  Maine,  were  the  poorest  people 
east  of  the  Mississippi--Indian  or  non-Indian —  with  an  annual  per 
capita  income  of  $400. 

The  fight  to  right  these  wrongs  was  long  auid  difficult .   It 
culminated  in  the  1970 's  with  a  series  of  lawsuits  under  the 
Nonintercourse  Act,  which  were  settled  between  1978  and  1987.   The 
settlement  of  these  law  suits  were  designed  to  end  the 
discrimination  against  these  tribes. 

Now  it  is  being  proposed  that  these  tribes,  who  endured  such 
hardship,  fought  so  long,  and  ultimately  succeeded  in  their 
efforts  to  gain  protection  under'  the  Nonintercourse  Act,  should  be 
denied  rights  under  IGRA.   I  urge  you  to  stand  firm  against  this 
outrage.   Don't  reinstate  the  discrimination  of  the  past.   Don't 
relegate  these  tribes  yet  again  to  second  class  status.  Don't  deny 
them  the  benefit  of  the  most  in^sortant  federal  law  since  the 
Nonintercourse  Act. 
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There  is  still  another  factor  that  weighs  against  legislative 
overruling  of  the  court  of  appeals  decision.  The  N£u:ragansetts 
now  have  a  vested  right  to  operate  gaming  under  IGRA.  As  to  Class 
II  gaining,  they  have  an  unconditional  right  to  operate  now.  Their 
lawyers  say  that  legislative  cancellation  of  that  right  would  be  a 
taking  without  compensation,  in  violation  of  the  Fifth  Amendment 
to  the  United  States  Constitution. 

In  the  case  of  Claiss  III  gaming,  the  Neunragansetts  have  a 
vested  right  to  operate  casino  gaming  with  such  games  as  sure 
allowed  under  Rhode  Island  law,  subject  only  to  negotiating  a 
con^jact  with  the  State,  which  the  State  is  obligated  to  do.   The 
lawyers  say  that  under  the  precedents,  legislative  cancellation  of 
this  right  too  would  probably  be  a  Fifth  Amendment  taking.   See 
Board  of  Regents  v.  Roth.  408  U.S.  564,  577  (1972)  ;  tJqw  gts^tg  Xgg 
Co.  V.  Liebmann.  2€5  U.S.  262,  278  (1932). 

Questions  of  fairness  aside,  a  very  serious  constitutional 
question  of  just  compensation  will  arise  if  the  Federal  court 
decision  is  legislatively  overruled. 

If  there  eure  any  questions  regzurding  the  legal  aspects  of  my 
testimony,  I  will"  ask  that  Mr.  Hobbs  and  Mr.  Tureen  respond  on  my 
behalf.   This  concludes  my  remarks.  Thank  you. 
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